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On  the  same  day,  the  Honourable  Sir  William  EUas  Taunton,  Knt.,  one  of  the  Judges 
of  the  Court  of  King's  Bench,  died.  He  was  succeeded  by  John  Taylor  Coleridge,  Esquire, 
Serjeant  at  Law,  who  was  afterwards  knighted. 

On  the  23rd  of  April,  Lord  LynBhurst  resigned  the  great  seal,  which  was  put  in  com- 
mission. The  Commissioners  were,  the  Right  Honourable  Sir  Charles  Christopher 
Pepys,  Master  of  the  Rolls ;  the  Right  Honourable  Sir  Lancelot  Shadwell,  Vice  Chan- 
cellor of  England;  and  the  Right  Honourable  Sir  /.  B,  Bosanquet,  Knt.  one  of  the  Judges 
of  this  Couit« 

During  Easter  Term,  the  Right  Honourable  Sir  E,  B.  Sugden,  Knt.  resigned  the  office 
of  Lord  Chancellor  of  Ireland,  He  was  succeeded  by  the  Right  Honourable  Lord  P/wi- 
kett.  In  the  same  Term,  Sir  F.  Pollock,  Knt.,  resigned  the  office  of  Attorney-general, 
and  he  was  succeeded  by  Sir  John  CampheU,  Knt.  Sir  Wm.  W.  FoUett,  Knt.,  at  the 
same  time,  resigned  the  office  of  Solicitor-General,  and  was  succeeded  by  J2.  Jf.  Rolfe, 
Esq.  one  of  his  Majesty's  Counsel,  who  was  afterwards  knighted. 

In  the  same  Term  Basil  Montagu,  Esq,,  Robert  Alexander,  Esq.,  and  Thcmas  Starkie, 
Es^q.,  of  Lincoln's  Inn,  having  been  appointed  his  Majesty's  Counsel,  were  called  within 
the  bar. 

1886. — ^In  the  early  part  of  Hilary  Term,  the  Lords  Commissioners  lerigned  the 
great  seal,  and  the  Right  Honourable  Sir  C.  C.  Pepys,  Knt.,  Master  of  the  Rolls,  was 
appointed  to  the  office  of  Lord  High  Chancellor,  and  was  created  a  Peer  by  the  title  of 
Cottenham  of  Cottenham  in  the  county  of  Cambridge, 

Henry  Bickersteth,  Esq.,  one  of  his  Majesty's  Counsel,  was  also  appointed  Master  of 
the  RoUs,  and  was  created  a  Peer»  by  the  title  of  Baron  Longdate  of  Longdate  in  the 
county  of  Westmorland, 
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CASES 

ARGUED  AND  DETERMINED 

IN   TUB 

COURT    OF    COMMON    PLEAS, 

IN 

Hilary  Term,  1835. 


SouTHOATE    and    an'    Executors    of   Clark,    v.    Crowley      JaM.z\tt. 

and  an! 

ATCHERLEY^  Serjt.,  had  obtained  a  rule  nm  calling  on  defendants  to  To  entitle  a 

shew  cause  why  the  plaintiffs  should  not  be  exempted  from  the  payment  ^J^* ve  re^" 

of  costs  to  defendants  under  Stat.  3  &  4  Rf^.  4,  c.  42,  sec.  31  (a),  under  lieredfrom 

the  following  circumstances.    The  action  was  brought  by  the  plain tifis,  as  ^iTto  a^de- 

executors  of  Clark,  for  the  hire  of  certain  waggons  and  carts  in  the  lifetime  £]^"JL!S^ 

of  the  testator.    It  appeared  that  Clark  carried  on  an  extensive  business  as  in  an  action, 

a  carman,  and  had  kept  a  running  account  with  the  defendants  for  some  years,  4^^^4*c.^42 

but  no  balance  had  been  struck.  Upon  the  death  of  the  testator,  the  executors  lec.  31,  it  it  not 

made  out  a  demand  from  his  books  to  the  amount  of  917/.,  which  the  de-  ^l^'^/the 

fendants  refused  to  pay,  saying,  that  they  owed  no  more  than  636/.,  as  they  Jf**"*/'^- 

had  made  an  agreement  with  the  testator  in  his  lifetime,  but  refused  to  give  fiS^^  with  a 

any  farther  particulars  of  the  grounds  of  their  defence.    The  plaintiffs  then  J^^?**  ^  t 

brought  this  action,  and  the  defendants  paid  636/.  into  Court.    At  the  trial,  eomemiaooii- 

before  Tindal,  C.  J.,  it  appeared  that  the  testator's  account  books  contained  ^  S^efcJd*'* 

entries  of  the  work  done  from  day  to  day,  but  no  sums  wero  carried  out,  and  ant,  or  Mmie 

amongst  other  entries  were  items  for  the  hire  of  a  cart  and  two  horses,  cause '^z- 

At  the  trial  a  witness  was  called  by  the  defendants,  who  proved  a  contract  S**!!*^'  ""** 

made  with  the  testator  to  charge  for  the  said  cart  and  two  horses,  at  the  ro^Aiw/j. 

same  rate  as  he  charged  (or  a  cart  and  one  horse ;  and  evidence  was  also  ^*'*^***^^' 
given  that  some  of  the  other  chaiges  were  two  high,  but  there  was  no  dis- 
pute as  to  the  quantity  of  work  done.    The  jury  found  a  verdict  for  the 
defendants. 

WiltU^  Serjty  now  shewed  cause,  but  was  stopped  by  the  Court,  and 
plaintiffs*  counsel  were  called  upon  to  support  the  rute. 

<a)  See  this  wctioo,  in  the  judgment  of  Tindal,  C.  J. 
VOL.  L  B 


Crowley 
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Qm,  PUat.  Atcherley^  Serjt.,  and  G,  Hayes^  submitted  that  in  this  case  the  Ck>i]rt 
SouTHGATE  ^^^^^^  exBrclse  its  power  to  deprive  the  defendants  of  their  costs.  Here  the 
testator's  books  contained  Kprimdfacie  entry  of  the  work  which  had  been 
performed,  and  the  plaintiffs,  as  executors,  had  no  knowledge  of  the  contract 
which  had  been  made  by  the  testator  in  his  life  time.  The  reason  why  ex- 
ecutors were  not  liable  to  pay  costs  under  the  (brmer  Statutes,  is,  that*  they 
were  not  supposed  to  be  cognizant  of  their  testator's  affiiirs ;  it  is  so  stated  io 
Haywwrth  v.  David  (6),  and  BuU  v.  Pahur  (e).-^Tindal,  C.  J.— I  dooii  if 
that  is  the  true  ground  of  their  not  being  liable.] — ^If  the  roafiw,!  had  not 
been  proved  at  the  trial,  the  plaintiffs  would  have  obtsintJ  a  verdict.  Here 
the  executors  owe  a  duty  which  they  are  bound  to  perform  for  the  benefit  of 
the  estate,  and  are  liable  to  a  devastavit  if  they  do  not  make  the  most  of  the 
testator's  e£kcts.  Have  not  the  executofS  properly  performed  their  duty  upon 
this  occasion?  They  ought  not  to  be  made  the  insurers  of  the  event  of  «■ 
action ;  it  may  be  that  no  effects  are  now  in  their  hands,  and  thai  they  are 
liable  to  have  these  costi  levied  de  btmti  propriii.-^lPark,  J. — Suppose  the 
testator  had  brou^t  an  action  against  the  defendaota,  and  failed,  he  must 
have  paid  costs.] — ^That  is  true,  but  he  would  be  justly  called  upon  to  pay, 
for  he  had  knowledge  of  the  contract,  and  that  is  the  distinction  between  coats 
paid  by  executors,  and  costs  paid  by  other  persons.  No  one  will  act  as  an 
executor  if  he  is  to  be  compelled  to  enforce  a  demand  at  his  own  risk.  Here 
the  plaintiffs  displayed  neither  impatience  or  haste  in  enforcing  their  claim ; 
application  was  made  to  the  defendants,  but  they  refused  to  pay,  and  gave 
no  reason  for  their  refusal.  The  defendants  ought  to  have  given  the  plaintiffn 
intimation  oi  the  terms  of  the  contract  upon  which  they  relied.  In  Wiikint&n 
V.  Edwards  (d),  the  plaintiff*  had  proceeded  hastily  in  the  action.  If  the. 
contract  had  been  stated  to  the  plaintiffs,  and  they  had  notwithstanding 
persisted  in  bringing  the  action,  then  they  might  be  called  upon  to  pay  the 
costs. 

TiNDAL,  C.  J. — ^This  motion  comes  before  us  upon  the  stat.  3  &  4  Wm.  4, 
c.  42,  the  31st  section  of  which  enacts  that  "  In  every  action  brought  by  any 
executor  or  administrator  in  right  of  the  testator  or  intestate,  such  executor 
or  administrator  shall,  unless  the  Court  in  which  such  action  is  brought  shall 
otherwise  order,  be  liable  to  pay  costs  to  the  defendant  in  case  of  being  non- 
suited, or  a  verdict  passing  against  the  plaintiff)  and  in  all  other  cases  in 
which  he  would  be  liable  if  such  plaintiff*  were  suing  in  his  own  right,  upon 
a  cause  of  action  accruing  to  himself,  and  the  defendant  shall  have  judgment 
for  such  costs,  and  they  shall  be  recovered  in  like  manner."  It  appears,  there- 
fore, that  the  rule  now  is  that  the  executor  is  in  general  liable  to  pay  costsy 
and  it  is  the  excepted  case  that  in  some  instances  he  shall  not  be  liable,  and 
like  all  other  excepted  cases,  this  must  be  strictly  watched,  or  we  shall  not 
follow  up  and  give  effect  to  the  intention  of  the  l^slature.  Before  this 
Statute,  if  an  executor  brought  an  action  and  failed,  he  was  not  liable  to  pay 
costs  to  the  defendant;  and  I  have  always  supposed  that  this  depended  upon 
the  peculiar  words  in  the  Stats.  23  Hen.  8,  c.  15,  and  4  /oc.  1,  c.  3,  and  this 
is  no  new  opinion^  for  I  find  that  LotdJEldan  in*  Tattertall  y.Groie  (•),  says, 

(6)  Cro.  J«mes^S29.  (d)  1  Bing.  N.  R.  SOS. 

(c)  Sir  T.  Jones,  47.  (e)  2  Bos.  &  P.  S55. 
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''the  sound  principle  on  which  the  exemption  of  the  executor  and  administra-  c<nm.  PUa$, 
tors  rests,  is  not  the  degree  of  ignorance  under  which  they  may  be  supposed 
to  lie,  but  that  the  exemption  founds  itself  on  the  description  of  the  actions 
contained  in  the  statute  in  which  costs  are  to  be  paid.''  But  it  is  unneces- 
sary to  determine  this  point  very  accurately;  the  only  question  being  whether 
the  Cburt  will  exerdse  their  discretionary  power  under  the  circumstances  of 
the  present  case.  If  the  executors  had  been  deceived,  not  simply  by  a  want 
of  clearness  in  the  accounts  of  the  testator,  but  by  any  misconduct  on  the 
port  of  the  defendants,  I  am  one  of  the  first  to  say  that  in  such  a  case  the 
Court  would  relieve  the  executors  from  the  payment  of  costs.  But  I  cannot 
see  any  misomiduct  which  can  be  imputed  to  the  defendants  in  the  present 
case;  The  action  is  brought  on  a  claim  for  the  annual  hire  of  horses  and 
carts,  and  a  large  portion  of  the  demand  is  for  job  work  performed  by  the 
testator.  Now  the  plaintiffs  must  have  supposed  that  there  was  some  original 
contract  entered  into,  between  the  testator  and  the  defendants,  and  if  they 
made  inquiries  and  found  that  there  was  no  contract,  they  must  have  known 
that  they  were  bound  to  produce  evidence  to  support  a  count  on  a  quantum 
w%0ruit  But  at  the  trial  they  only  produced  one  witness  to  support  their 
chaiges  for  the  work  done,  whilst  the  defendants  called  several  persons  who 
stated  that'  the  chaiges  were  unreasonable.  I  do  not  blame  the  plaintifls 
Ibr  this,  nor  do  I  say  that  they  had  not  a  bond  fide  belief  that  they  had  a 
good  cause  of  action  for  the  whole  sum  claimed.  The  question  is,  was  there 
any  misconduct  on  the  part  of  the  defendants!  It  is  said  that  there  was  a 
contract  made  between  them  and  the  testator,  which  they  kept  back  from  the 
knowledge  of  the  plaintifis.  I  should  be  sorry  to  say  that  a  defendant  is  in 
all  cases  bound  to  put  a  plaintiff  in  possession  of  the  exact  grounds  upon 
which  he  intends  to  found  his  defence  to  an  action.  If  they  had  kept  a  receipt 
for  a  part  of  the  sum  demanded,  in  their  pockets,  and  then  produced  it  for  the 
first  time  at  the  trial,  it  would  have  been  a  very  different  case  from  the  pre- 
sent, but  I  know  of  no  principle  which  compels  a  defendant  to  inform  the 
plaintiff's  attorney  of  the  exact  defence  which  he  intends  to  set  up.  Under 
these  circumstances  the  executors  stand  in  the  situation  that  other  plaintiffs 
are  in,  and  they  must  pay  the  defendants  their  costs. 

Park,  J.— These  are  applications  which  are  purely  in  the  discretion  of  the 
Court,  and  every  case  must  vary  in  its  circumstances.  The  question  is  not 
whether  the  plaintiffs  here  acted  bond  fide  in  bringing  their  action,  although 
I  should  not  be  disposed  to  say  that,  in  this  case,  they  have  used  due  dili- 
gence in  obtaining  such  information  as  they  might  have  obtained.  I  do  not 
think  defendants  are  bound  in  every  case  to  produce  their  evidence  for  the 
inspectkm  of  the  plainUff  Numerous,  applications  are  made  to  me  at 
chambers  for  the  purpose  of  obtaining  this  advantage,  but  I  constantly  refuse 
to  allow  it    I  am  of  opinion  that  this  rule  shoukl  be'  discharged. 

Vauoban,  J.-^I  have  listened  with  attentbn  to  the  facts  of  this  case,  and 
as  I  have  the  misfortune  to  differ  with  the  rest  of  the  Court,  it  is  with  regret 
that  I  express  any  opinion.  This  question  arises  upon  the  constructkm  of  a 
Statute  irbkh  makes  a  great  change  in  the  situation  of  executors  who  are 
plaintifis  in  an  action.  I  think  my  Lord  has  correctly  put  the  grounds  upon 
which  the  exoeptkm  to  the  general  rule  ought  to  be  allowed.   I  am  now  sp^- 
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ing  from  reoollection^  but  I  am  sure  I  have  read  in  very  many  cases  that  the 
reason  why  executors  were  formerly  held  released  from  the  payment  of  cosf-s 
was,  that  they  were  not  supposed  to  be  cognizant  of  their  testators'  aflairs ; 
although  I  am  ready  to  admit  that  the  privileges  which  they  formerly  enjoyed 
were  very  grossly  abused ;  and  I  think  that  the  legislature  most  wisely  inter- 
fered to  prevent  such  proceedings.  But  at  the  same  time,  it  was  not  the 
intention  of  the  Statute  to  compel  executors  to  pay  costs  in  all  cases,  and 
therefore  a  discretion  is  placed  in  the  hands  of  the  judges.  The  question  then 
is,  was  it  the  duty  of  these  executors,  using  due  care  and  discretion,  to  bring 
this  action  ?  If  it  was,  then  they  ought  to  be  protected ;  and  I  think  this  was 
a  case  which  was  properly  presented  to  a  jury  for  their  consideration.  It  is 
said  that  the  defendants  were  not  bound  to  disclose  the  contract  which  they 
had  made  with  the  testator,  but  it  seems  to  me  that  the  plaintiffs  had  to  go 
into  Court  with  them  upon  very  unfair  terms.  I  do  not  say  the  defendants 
were  bound  to  produce  the  contract  before  the  trial,  but  then  they  ought  not 
to  complain  if  this  Court,  exercising  its  discretion,  should  refuse  to  compel 
the  executors  to  pay  the  costs  of  an  action,  the  prirndfadt  evidence  to  sup- 
port which,  was  upon  the  face  of  the  testatx>r's  books  of  account.  My  own 
opinion  is,  that  the  intention  of  the  Statute  is,  that  the  executor  shall  not  be 
called  upon  to  pay  costs,  if  the  Court  are  satisfied  that  it  was  his  duty  to 
prosecute  the  action. 

BosANQUET,  J. — ^Whatever  may  be  the  grounds  upon  which  an  executor 
was  formerly  exonerated  from  the  payment  of  costs,  I  am  of  opinion  that  an 
executor  is  now  placed  in  exactly  the  same  situation  as  any  other  plaintiff, 
with  regard  to  the  payment  of  costs.  It  is  not  sufficient  for  the  executor 
to  prove  that  the  action  was  brought  hmui  fide^  but  he  must  also  shew 
some  special  ground  for  exemption,  for  it  is  to  be  observed  that  by  the 
language  of  the  Statute  he  is  to  be  generally  liable,  and  the  exemption  is  the 
excepted  case.  In  the  present  case  an  application  was  made  to  the  defendants 
for  917/.  which  they  reffhsed  to  pay,  but  at  the  same  time  they  stated  pre- 
cisely the  amount  which  they  admitted  to  be  due;  and  it  turns  out  by  the 
verdict  of  the  jury  that  the  defendants  are  right  in  resisting  the  lai^r  claim. 
I  do  not  think  the  defendants  acted  improperly  in  refusing  to  give  the  particu- 
lars of  the  contract  to  the  plaintiflb ;  it  spears  that  they  said  they  relied  on 
an  agreement  made  with  the  testator,  but  refused  to  give  the  particulars  of 
that  agreement.  Under  these  circumstances  I  see  no  reason  why  these,  like 
any  other  defendants  who  have  obtained  a  verdict,  should  not  be  entitled  to 

receive  their  costs  from  the  plaintiffs 

Rule  discharged. 

Dabbs  v.  Humphrey. 


Wbere«D«e-  T^HIS  was  au  application  arising  from  certain  proceedings  which  had  been 

r*^*«  utdS"  **^®"  ^"^^^  ^^®  Interpleader  Act,  1  &  2  Wm.  4,  c.  68,  s.  6.  The  plaintiff 

thdlnterDleader  Dabhs  had  issued  an  execution  against  the  goods  of  defendant,  and  on  the 

^ wUhth^  ^*  ^ ^**»  ^^®  ®*^*"ff  ^^ Surrey  seized  some  stock  in  trade,  believing  it  to 

cliimmnc  tlutt  be  the  property  of  the  defendant.    Two  persons,  named  Firrninger  and  Ayl- 

Su&lJiSll"  more,  gave  the  sheriff  notice  that  the  goods  seized  were  their  property,  and 

and  that  their 

produce  ihaU  abide  the  event  of  an  iisueto  be  tried,  bat  suhMqaently  abandon!  Ui  claim,  the 

Court  will  compel  him  to  pay  the  sheriff  the  ooata  of  lelling  the  goods. 


HUMPHRET. 
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the  sheriifon  the  3d  of  May  applied  to  the  Court  for  protection  under  sec.  6  Com.  Plem, 
of  Stat.  1  &  2  fVm.  4,  c.  68,  and  by  the  order  of  the  judge  to  whom  the  ^oam 
application  was  made,  two  issues  were  directed  to  be  tried,  wherein  Dabbs 
should  be  plaintiff,  and  Firminger  and  Aylmore  defendants,  and  by  content  of 
ail  parties,  it  was  agreed  that  the  sheriff  should  sell  the  goods,  and  pay  the 
proceeds  into  Court  to  await  the  trial  of  the  issues.  On  the  23d  of  May  fol- 
lowing, the  sheriff  sold  the  goods  for  the  sum  of  138/.  8#.  The  plaintiff 
finding  on  inquiry  that  he  could  not  sustain  his  right  to  take  the  goods  under 
the  execution,  abandoned  his  claim  to  the  proceeds  of  the  sale,  and  the  sheriff 
being  called  upon  by  summons,  before  a  judge,  to  pay  over  the  proceeds  of 
the  sale,  he  claimed  the  costs  of  keeping  possession  of  the  goods,,  and  also 
the  costs  of  the  sale.  The  learned  judge  ordered  the  sheriff  to  pay  \%1L 
to  Firminger  and  Aylmore,  and  to  pay  the  remaining  11/.  8».  into  Court 
(which  was  the  amount  of  the  costs  of  the  sale  incurred  by  the  sheriff),  re- 
serving leave  to  the  sheriff  to  apply  to  the  Court  for  the  costs  of  the  sale, 
and  of  keeping  the  possesjdon.  W.  Clarkeon  having  obtained  a  rule  nm 
.  accordingly  during  the  last  Term. 

Bompae,  Serjt.,  now  shewed  cause  on  behalf  of  the  claimants. — ^Tt  is 
submitted,  that  as  the  property  of  the  claimants  has  been  improperly  taken 
by  the  sheriff)  they  are  entitled  to  receive  its  full  value.  The  11/.  Se,  now  in 
Court,  clearly  belongs  to  the  parties  whose  goods  were  sold.  If  the  Interpleader 
Act  had  not  enabled  the  sheriff  to  come  to  the  Court  for  protection,  he  would 
have  been  liable  to  an  action  of  trover,  and  then  the  claimants  would 
have  recovered  the  full  value  of  the  goods.  As  against  these  parties  the 
acts  of  the  sheriff  were  all  wrongful. 

Bareiow,  for  the  execution  creditor. — ^It  does  not  appear  that,  the  execu- 
tion creditor  insisted  that  the  sheriff  should  take  these  goods  in  execution; 
he  merely  delivered  the  writ  to  the  sheriff,  and  then  the  sheriff  took  the 
goods  of  another  person  in  execution.  It  has  been  decided  that  the  sheriff 
is  not  in  general  entitled  to  costs.  Bishop  v.  Hinxman  (a). 

Wi  Clarkeon,  for  the  sheriff. — The  execution  creditor  was  aware  of  the 
claim  set  up  to  the  goods,  and  that  the  sheriff  intended  to  apply  to  the 
court  for  relief.  The  sheriff  does  not  make  any  claim  to  poundage,  but  he  is 
clearly  entitled  to  the  cost  of  the  sale  and  of  keeping  possession,  for  ailer 
the  agreement  which  was  come  to,  that  the  goods  should  be  sold,  he  was  the 
agent  of  the  execution  creditor. — [Tindal,  C.  J. — ^It  is  clear  he  was  acting 
as  agent  from  the  3d  of  May,  until  the  sale  of  the  goods,  but  can  it  be  said 
that  he  was  an  agent  before  that  time  ?] — Perhaps  it  cannot  be  contended  that 
he  was.  It  may  be  admitted,  that  in  general,  the  sheriff  is  not  entitled  to 
his  costs ;  but  that  rule  is  not  without  exceptions.  In  Bryant  v.  Ikey{b), 
the  Court  allowed  the  sheriff  his  costs  against  the  execution  creditor. 

TiNDAL,  C.  J. — ^I  am  of  opinion  that  the  justice  of  this  case  will  be 
answered  by  making  this  rule  absolute,  so  far  as  it  relates  to  the  costs  of 
selling  the  goods,  and  of  keeping  possession  from  the  3d  of  May  until  the 
day  of  sale,  and  to  the  costs  of  this  application ;  and  I  think  that  these  costs 
ought  to  come  out  of  the  pocket  of  the  execution  creditor.    It  appears  that 

(o^  8  Dow.  P.  C.  166.  •        (6>  1  Dow.  P.  C.  428. 
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the  goods  of  the  claimants  were  improperly  seized  by  the  sheriff,  but  every 
6tep,  which  was  subsequently  taken,  was  for  the  benefit  of  the  wrong  doer. 
It  may  be  asked,  why  the  execution  creditor  is  to  suffer  for  the  act  of  the 
sheriff?  for  it  was  the  hand  of  thd  sheriff  which  took  the  goods  not  included 
in  his  writ;  but  when  we  weigh  the  transaction  as  between  the  sheriff  and 
the  execution  creditor  who  sued  out  the  writ,  I  cannot  say  that  the  sherifT 
was  a  wrong  doer.  After  the  3d  of  May,  the  sheriff  became  an  agent,  and  he 
is  entitled  to  look  to  the  execution  creditor  for  the  expenses  incurred  in 
turning  the  goods  into  money,  and  also  for  keeping  possession  of  them 
from  that  time  until  the  time  of  sale;  and  also  to  the  costs  of  this  applica- 
tion, for  the  sheriff  was  compelled  to  come  here  to  obtain  payment  of  his 
costs.  The  costs  incurred  by  the  claimants,  in  appearing  upon  the  present 
application,  must  also  be  paid  by  the  execution  creditor. 

Rule  absolute. 


Jan,  ISA. 

Where  proceed- 
ingrareteken 
under  Stat  4 
Geo.  2,  c.  28. 
affixing  the  de- 
cUumdonin 
eiectiiient,uvon 
tnedooroftlie 
demised  nre- 
miiee,  will  not 
be  allowed  as^ 
good  lenrice,  if 
there  if  any 
probability  that 
the  lenaat  can 
beperkoally 
icnred. 


Doe  dem.  Pugh  r.  Rob. 

TplP^ATSON  moved  for  judgment  against  the  casual  ejector  in  an  action  of 
ejectment,  where  proceedings  had  been  taken  under  the  Stat.  4  Geo.  % 
c.  28.  By  sec.  2,  the  landlord  is  directed  to  serre  a  declaration  in  ejectment^  *'  or 
in  case  the  same  cannot  be  legally  served,  or  no  tenant  be  in  actual  possession 
of  the  premises,  then  to  affix  the  same  on  the  door  of  any  demised  messuage.^ 
Here  it  appeared  by  the  affidavit  that  eveiy  possible  attempt  had  been 
made  to  serve  the  tenant  personally  without  efiect.  On  the  9th  of  January, 
the  depcNient  called  at  the  tenant's  house  and  saw  his  servant,  who  said  he 
was  not  at  home;  he  then  said  he  would  call  again  in  an  hour,  and  he  did  call 
accordingly,  but  he  was  still  from  home.  A  o^y  of  the  declaration  was  then 
left  with  the  servant  The  deponent  called  twice  on  the  following  day,  but 
could  not  see  the  tenant,  and  he  then  affixed  a  copy  of  the  declaration  on  the 
street  door.  On  a  subsequent  day  the  servant,  who  was  seen  upon  the  first 
visit,  admitted  that  she  had  given  the  declaration  to  her  mftster.'  The  affidavit 
also  contained  the  deponent's  belief,  that  the  tenant  kept  out  of  the  way  to 
avoid  due  service  of  the  declaration. 

Tiia>AL^  C.  J.— *You  do  not  shew  enough  io  entitle  you  to  your  rule;  after 
a  little  more  watching  you  will  probably  find  the  tenant. 

Wateon  then  asked  for  a  rule  nt«t. 

TiNDAL,  C.  J.— ^We  cannot  force  the  tenant's  conscience,  by  calling  upon 
him  to  answer  your  affidavit  Rule  refused. 


.16A. 
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Hart  v.  Bell. 

nUTT  applied  for  leave  to  plead  several  matters  in  an  action  of  debt  on 
simple  contract.  It  is  proposed  to  plead,  1st.  As  to  12/.;  the  bankruptcy 
of  defendant.  2d.  As  to  23/.;  payment.  3d.  As  to  1/.  2».  Qd,;  accord  and  satis- 
faction. 4th.  As  to  the  whole  demand  except  24/.  2^.  6d.;  the  general  issue^ 
nil  debet. — [Geuelee,  J. — ^This  matter  has  been  before  me  at  chambera,  and  I 
thought  the  4th  plea  ought  to  apply  to  the  whole  demand  except  36/.  2«.  6dL 
instead  of  24/.  2#.  6d.,  the  former  sum  being  admitted  to  be  due,  by  the 


giounda  for  suppoting  both  are  necetsary  to  meet  the  exigenciea  of  the  case. 
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three  first  pleas.] — ^There  is  nothing  in  the  new  rules  on  pleading  (a)  to  Com^PtMi. 
prevent  a  defendant  from  pleading  the  general  issue  with  any  other  plea 
apparently  inconsistent. — [Tmdal,  C.  J.— Not  if  you  shew  any  reasonable 
ground  for  using  both.]-— In  the  present  case  it  is  supposed  that  the  plaintiff 
intends  to  set  up  a  promise  to  pay  made  by  the  defendant,  since  he  became 
a  bankrupt,  and  it  is  therefore  very  material  that  .the  defendant  should  be 
allowed  to  plead  the  general  issue,  as  to  that  part  of  the  demand,  in  addition 
to  the  first  plea. 

Ga8BLBB»  J. — This  was  not  explained  to  me  at  chambers. 

TiNDALjC.  J. — ^Under  these  circumstances  your  application  may  be  granted. 

Application  granted  (6). 

ia)  R.  H.  T.  iPieading),  4  W.  4,  No.  5.     (b)  See  also  Leuckart  ▼.  Cooper,  post,  16. 


Atkinson  r.  Baynton.  Jam.  23d. 

nBMURRER  to  replicatioti.  The  declaration  stated  that,  before  the  l.Wh«raawar. 
making  of  the  agreement  thereinafter  mentioned,  certain  persons,  to  wit,  u^^^foJ^J 
Oearffe  P.  Manley  and  Mary  AfoHley,  did,  by  a  certain  indenture  of  mortgage,  p^ymeat  of  a 
dated,  &c.  assign  to  the  plaintiff  certain  messuages  and  premises  for  the  by'^nitdmento, 
residue  of  a  term  of  ninety-nine  yeai^,  subject  to  a  proviso  for  the  redemp-  ^»*  tf^^L 
tion  of  the  same  premises  on  the  payment  of  8000/.  on  the  10th  day  of  piaintiffto  iaaue 
January,  1834,  with  interest  for  the  same  at  the  rate  of  6  per  cent,  per  li^^^'S!^ 
annum,  such  interest  to  be  paid  in  even  portions  half-yearly.    And  the  said  the  paymenu 


G.  P.  Manley  and  M,  Manley  did  thereby  jointly  and  severally  covenant,  SenHtU  thaiTthe 
that  they,  or  one  of  them,  would,  after  the  10th  day  of  January,  1830,  pay  J*'^!^*  ^*". 
unto  certain  trustees,  during  such  thne  as  the  said  sum  of  6000/.,  or  any  part  taken  in  exf>cu^ 
thereof  should  remain  unpaid,  such  annual  sum  of  money  as  should  be  after  {|2le*aUhou^h 
the  rate  of  5  per  cent,  per  annum  on  the  same  siun  of  8000/.,  or  on  so  much  hebasb^en  ^ii. 
thereof  as  should  from  time  to  time  remain  unpaid,  by  even  portions  half-  a'jprimoiMeM- 
yearly,  at  the  respective  times  appointed  by  the  aforesaid  proviso  for  payment  cation. 
of  interest,  to  be  held  upon  certain  trusts  therein  expressed  for  forming  a     8.  Wheiea 
sinking  fund,  to  be  applied  towards  the  liquidation  of  the  principal  sum  of  ^^^^^' 
8000/.    The  declaration  then  stated  that,  for  the  further  securing  the  said  third  pmon  en- 
8000/.,  the  said  G.  P.  Manley  and  M.  ManUy  executed  in  favour  of  the  said  fffSchSl^^* 
plaintiff  a  certain  warrant  of  attorney,  bearing;  date  the  day  and  year  firat  J«*iWl»*^«Wm 
aforesaid;  and  thereby  authorized  certain  attorneys  therein  mentioned,  jointly  any  foture  pe- 
and  severally  to  appear  for  the  said  G.  P.  Manley  and  M.  Manley  as  of  that  iL^W  a^al* 
term  or  the  term  then  next,  or  any  other  subsequent  term,  and  then  and  there  neoenary  to  the 
to  receive  a  deckration  for  them  in  an  action  ofilebt  against  them  for  the  sum  t^^^!^ 
of  16,000/.  at  the  suit  of  the  said  plaintiff,  and  thereupon  to  confess  the  same  ^^^  *?^  *" 
action ;  and  also  to  suflfer  judgment  by  nil  dicil  or  otherwise  to  pass  against  t^JSb  bronght 
them  in  the  said  action,  and  to  be  forthwith  entered  up  against  them  of  ^L^t^'  ^ 
record  for  the  said  sum  of  16,000/.,  together  with  costs  of  suit,  which  said  SchT^'a'J!^ 
warrant  of  attorney  was  and  is  subject  to  a  certain  defeasance  thereunder  JJSiJf'atll^ 
written ;  which  said  defeasance,  after  reciting  the  above-mentioned  morteaee,  ^^  up  the  iile- 

®  ®^  '    galityofthe 

first  eiectttion  aa  an  answer  to  the  action. 
2.  In  such  an  action,  if  the  plaintiff  arers  generally  that  the  defendant  had  notice  of  the  issu« 
ing  of  the  second  execution,  the  defendant  cannot  object  on  general  demurrer,  that  the  time  and 
place  when  and  where  be  was  required  to  render  the  party,  is  not  set  out  in  the  declaration. 
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Com,  PleoM.     and  after  reciting  that  the  said  G.  P.  Manley  and  M,  Manley  entered  into 
the  above-mentioned  warrant  of  attorney  as  a  further  and  additional  security 
for  the  repayment  of  the  said  sum  of  8000/.,  with  interest,  after  the  rate  and 
at  the  lespective  times,  and  in  manner  appointed  for  payment  thereof  res- 
pectively by  the  above-mentioned  indenture  of  mortgage,  and  that  it  was 
intended  that  judgment  should  be  forthwith  entered  up  against  them  by 
virtue  of  the  said  warrant  of  attorney,  is  as  follows : — that  no  execution 
should  be  issued  upon  the  said  judgment,  so  to  be  entered  up  by  virtue  of 
the  above-mentioned  warrant  of  attorney,  until  default  should  be  made  in 
payment  of  the  said  sum  of  8000/.,  or  the  interest  thereof,  or  the  annual  sum 
so  covenanted  to  be  paid  to  the  said  trustees,  as  in  the  said  indenture  of 
mortgage  mentioned,  and  at  the  respective  times  therein  mentioned,  and  in 
manner  therein  appointed  for  payment  thereof  respectively;    but  in  ease 
default  should  he  made  in  any  eueh  payment  as  aforesaid,  that  it  should  be 
lawful  for  the  said  plaintiff,  his  executors,  administrators,  or  assigns,  at 
any  time,  or  from  time  to  time  thereafter  to  issfie  execution,  or  cause  execti- 
tion  to  be  issued  upon  the  said  judgment  for  (he  whole,  or  any  part  or  paHe 
of  the  said  sum  of  8000/.  and  the  interest  thereof;   and  all  costs,  charges, 
and  expenses  occasioned  by  the  non-payment  thereof,  without  the  necessity 
of  reviving  the  said  judgment,  notwithstanding  there  should  have  been  no 
prior  proceedings  thereon,  or  no  proceeding  within  one  year  immediately 
preceding  the  issuing  of  such  execution.    And  whereas,  before  the  making 
of  the  memorandum  of  agreement,  and  the  siud  promise  of  the  said  defendant 
hereinafter  mentioned  in  Hilary  Term,  &c.  the  said  plaintiff  caused  judgment 
to  be  entered  up  upon  the  said  warrant  of  attorney  in  the  Court  of  King's 
Bench  at  Westminster,  against  the  said  G.  P.  Manley  and  ilf.  Manley  for 
the  said  sum  of  16,000/.,  together  with  his  costs  of  suit,  amounting  to  the 
further  sum  of  3/.  5s, ;  and  afterwards  and  before  the  making  of  the  memo- 
randum of  agreement,  and  the  said  promise  of  the  said  defendant  hereinafter 
mentioned,  the  said  6r.  P.  Manley  and  Af.  Manley  made  default  in  the 
payment  of  the  said  annual  sums  of  money  so  oovenanted  to  be  paid  by  them 
to  the  said  trustees  as  aforesaid,  at  the  times  and  after  the  rate  aforesaid ; 
and  thereupon  the  said  plaintiff,  for  having  execution  upon  the  said  judgment 
against  the  said  G.  P.  Manley  and  M,  Manley  for  a  certain  sum  of  money, 
to  wit,  the  sum  of  802/.,  2*.  aft^jrwards  and  before  the  making  of  the  memo- 
randum of  agreement,  and  the  said  promise  of  the  said  defendant,  hereinafter 
mentioned,  sued  arid  prosecuted  out  of  the  said  court  a  certain  writ  of  our 
said  lord  the  king,  called  a  testatum  capias  ad  satisfaciendum,  founded 
on  the  said  judgment  so  entered  up,  under  and  by  virtue  of  the  said  warrant 
of  attorney  as  aforesaid,  agsunst  the  said  G,  P.  Manley  and  M.  Manley, 
directed  to  the  sheriff  of  the  city  of  Bristol,  by  virtue  of  which  said  writ  the 
sheriff  of  the  city  of  Bristol  took  and  arrested  the  said  G,  P  Manley  and 
M,  Manley,  and  kept  and  detained  them  in  custody  until  and  at  and  after 
the  time  of  the  making  of  the  memorandum  of  agreement  and  the  said  pro- 
mise of  the  said  defendant  hereinafter  mentioned,  of  all  which,  &c.  the  said 
defendant  afterwards,  and  before  the  making  of  the  memorandum  of  agree- 
ment  and  the  said  promise  of  the  said  defendant  hereinafter  mentioned,  had 
notice,  and  thereupon,  in  consideration  of  the  premises  heretofore,  to  wit,  on, 
&c.  by  a  certain  memorandum  of  agreement  in  writing  then  made  between  the 
said  plaintiff  and  the  said  defendant,  and  then  sigried  by  the  said  defendant, 
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it  was  agreed  by  and  between  the  said  plaintiff  and  the  said  defendant,  that  Qm^PUa*, 
upon  payment  to  the  under-sheriff  of  the  expenses  of  the  execution  under 
which  they  the  said  G,  P.  Manley  and  M,  MarUey  were  then  in  custody, 
they  the  said  G.  P,  Manley  and  M.  Manhy  should  be  discharged,  the 
defendant  then  engaging  that  they  should  be  forthcoming  at  any  future  period 
within  twelve  months,  in  case  it  should  appear  to  the  said  plaintiff  to  be 
necessary  to  issue  another  execution  against  the  said  G.  P,  Manley  and  ilf. 
Manley,  and  that  the  said  defendant  pledged  himself  on  the  part  of  the  said 
G.  P.  Manley  and  M.  Manley,  that  they  should  without  delay  execute  a  deed 
of  trust  for  sale,  and  that  steps  should  be  taken  as  soon  as  conveniently  might 
be  to  eflect  a  sale  of  the  mcHlgaged  property ;  and  the  defendant  also  agreed 
that  the  said  G.  P.  Manley  and  M.  Manley  should  pay  or  be  chaiged 
with  all  proper  costs  and  charges  incurred  by  the  sheriff  of  Dewmehire  and 
the  plaintiff,  relative  to  the  execution  issued  against  them  in  the  month  of 
March  then  last;  and  the  said  agreement  being  so  made  as  aforesaid,  to 
wit,  &c.  in  consideration  thereof,  and  that  the  said  plaintiff,  at  the  special 
instance  and  request  of  the  said  defendant,  had  then  promised*  the  said 
defendant  to  perform  and  fulfil  the  said  agreement  in  all  things  on  the  said 
plaintiff's  part  and  behalf  to  be  performed  and  fulfilled,  he  the  said  defendant 
promised  the  said  plaintiff  to  perform  and  fulfil  the  said  agreement  in  all 
things  on  the  said  defendant's  part  and  behalf  to  be  performed  and  fulfilled, 
and  the  said  plaintiff  in  fact  says,  that  although  after  the  making  of  the  said 
agreement,  to  wit,  &c.  he,  confiding  in  the  said  promise  of  the  said  defendant, 
and  in  hopes  of  his  faithful  performance  thereof,  did  suffer  and  permit  the 
said  G.  P.  Manley  and  the  said  3f.  Manley  to  be  discharged  out  of  the 
custody  of  the  said  sherifi)  and  the  said  G.  P,  Manley  and  M.  Manley  were 
then  discharged  out  of  the  said  custody  accordingly ;  and  although  it  after- 
wards, and  before  the  commencement  of  this  suit,  and  within  the  space  of 
twelve  months  from  the  time  of  the  making  of  the  said  memorandum  of 
agreement  and  the  said  promise  of  the  said  defendant,  appeared  to  the  said 
plaintiff  to  be  necessary  to  issue  another  execution  against  the  said  G,  P. 
Manley  and  M.  Manley,  and  although  the  said  plaintiff  did  within  such  time 
as  aforesaid,  and  after  the  10th  day  of  January,  1834,  and  before  the  com- 
mencement of  this  suit,  issue  another  execution  against  the  said  G.  P.  Manley 
and  M.  Manley,  upon  the  said  judgment  so  entered  up  as  aforesaid^  for  a  large 
sum  of  money,  to  wit,  the  sum  of  7215/.  9s.  Id,  then  remaining  due  from  the 
said  G,  P.  Manley  and  M,  Manley  to  the  said  plaintiff,  upon  the  said  inden- 
ture of  mortgage,  tchereof  the  said  defendant  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  &c.  had  notice,  nevertheless  the  said 
defendant,  not  regarding  the  said  memorandum  of  agreem^t  or  his  said  pror 
misc,  did  not  at  any  time  after  the  said  last-mentioned  execution  against  the 
said  G,  P.  Manley  and  M.  Manley  was  issued,  cause  or  procure  the  said 
0.  P,  Manley  and  M,  Manley,  or  either  of  them,  to  be  forthcoming,  but  hath 
hitherto  wholly  neglected  and  refused  so  to  do,  and  by  reason  thereof  the 
said  plaintiff  hath  been  hindered  and  prevented  from  enforcing  his  said  last- 
mentioned  execution  against  the  said  G,P,  Manley  and  M,  Manley,  or  either 
of  them,  and  is  likely  to  lose  the  said  sum  of  money  so  remaining  due  to  him 
fWim  the  said  G.  P.  Manley  and  M,  Manley  as  last  aforesaid,  upon  the  said 
indenture  of  mortgage,  and  all  means  of  enforcing  payment  of  the  same,  to  the 
damage  of  the  said  plaintiff  of  10,000/.  and  therefore  he  brings  his  suit,  &c. 
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Com.  Pleoi.  Piea.  The  said  defendant  says,  that  at  the  time  of  the  subg  and  proseca* 
''^^^'^  ting  of  the  said  writ  of  tegtatum  capiat  ad  gatis/aeimidum,  9Jid  silao  at  the 
time  of  the  taking  and  arresting  of  the  said  G,  P.  MatUey  and  M.  Manle^^ 
bj  virtue  of  the  same  writ,  and  also  at  the  time  of  the  making  of  the  isaid 
suiyposed  agreement  and  promise,  as  in  the  said  dedaratbn  is  mentioned,  the 
said  sum  of  8,000/.  was  not,  nor  was  any  part  thereof,  nor  was  any  interest 
Upon  the  tame  or  upon  any  part  thereof,  due  or  payable  from  the  said  G.  P. 
Manky  and  M.  Manley  to  the  plaintitiC  nor  had  any  costs,  charges,  or  ex- 
penses  been  oocuiioned  by  the  nonpayment  thereof,  wherofoie  the  defendant 
prays  judgment 

Repiieaiian.  The  said  plaintiff,  as  to  the  said  plea  of  the  said  defend- 
ant, by  him  above  pleaded,  saith,  that  at  the  time  of  the  suing  and  pro- 
secuting the  said  writ  of  tetiaium  capiat  ad  satisfaciendum,  and  also  at  the 
time  of  the  taking  and  arresting  of  the  said  G,  R  Manley  and  M.  Manley 
by  virtue  of  the  same  writ,  and  also  at  the  time  of  making  the  said  agree- 
ment and  promise,  as  in  the  said  declaration  is  mentioned,  a  certain  sum  of 
money,  to  wit,  the  sum  of  800/.  of  lawful  money  of  GreeU  Briiain,  for  interest 
upon  the  said  sum  of  8,000/.,  and  also  in  respect  of  the  said  annual  payments 
so  by  the  said  indenture  covenanted  to  be  made  as  in  the  said  declaration  is 
mentioned,  was  due  and  payable  from  the  said  G,  P,  Manley  and  M.  Manley 
to  the  said  plaintifl^  and  this  he  the  said  plaintiff  prays  may  be  inquired  of 
^  by  the  countiy,  &c.    Demurrer  and  joinder. 

/.  Manniny,  for  the  defendant,  in  support  of  the  demurrer.— The  replicatioo 
and  d^laration  are  both  bad.  The  first  objection  to  the  declaration  is,  that 
the  discharge  of  the  Manleys,  by  the  consent  of  the  plaintiff,  after  they  were 
taken  in  execution,  discharged  the  judgment  absolutely,  and  they  were  not 
liable  to  be  taken  a  second  time.  Blackburn  v.  Stupart  (a),  is  one  of  the  latest 
authorities ;  there  Chrase,  3,  considered  this  point  a&  settled,  and  said  **  that 
it  would  be  very  dangerous  to  permit  the  law  to  be  unsettled  in  this  respect, 
which  is,  that  a  person  cannot  be  taken  in  execution  twice  on  the  same  judg- 
ment whether  he  had  so  agreed  or  not."  Figers  v.  Aldrieh  {b\  is  also  to  the 
same  eflect,  and  that  case  is  recognised  in  Jaques  v.  Withy  (c).  These  cases 
are  followed  by  Clark  t.  Clement  (d),  and  Ttmner  y,  Hague  (e);  the  latter 
case  is  quite  in  point,  there  it  was  held  that  if  a  plaintiff  consents  that  the 
defendant  shall  be  disohafged  out  of  execution  on  his  undertaking  to  pay  at 
a  future  day,  the  plaintiff  cannot  afterwards  sue  out  any  execution  on 
that  judgment  if  the  defendant  does  not  fulfil  his  undertaking.  BaUam  v. 
Prie^(/)f  decides  that  where  two  defendants  were  taken  in  execution,  and 
one  was  discharged  out  of  custody  on  giving  a  promissory  note,  payable  by 
instalments  for  the  debt  and  costs,  that  the*  other  was  discharged  also.  In 
Walker  v.  Alder  {g\  the  principle  acknowledged  in  the  modern  cases  is 
established. — [Tindal,  C.J. — Da  Costa  y.Dams{h)  seems  the  strongest 
case  in  your  favour.]— It  is  very  similar  to  this  case.  There  the  defendant 
gave  a  bond  to  procure  the  release  of  one  Edward  May,  who  was  in  execu- 
tk)n,  and  one  of  the  conditions  was  that  May  should  be  surrendered  at  a 

(a)  8  East  S4S.  ifi)  7  T.  R.  420. 

ifi)  4  Barr.  2488.  (/)  «  B.  Moore.  285u 

(c)  1  T.  R.557.  07)  Style.  117. 

(d\  6  T.  R.  524  (*)  1  Boi.  &  Pol.  242. 
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future  dfty,  so  thai  he  might  be  agnta  taken  in  e:(^utian>  and  the  Court      CW  Fbof. 

held  that  this  part  of  the  condition  was  void.    It  is  submitted  that  the  words 

used  in  the  defeasance,  which  enabled  the.pl^intiff  to  is^ue  execution,  ''from 

lime  to  time"  against  the  Mtmleyt,  cannot  supersede  the. rule  which  is  so 

well  established,  that  the  body  of  the  defendant . being  once  .in  execution. 

the  judgment  is  satisGed.-r-[T<ii<^,  C.  J.-r-By  the  Statute  of   Wm.{%f^ 

defendants  may  be  taken  in  execution  a. second  time,  for  further  breaches, 

upon  the  original  judgment.]-r*That  is  by  the  .expref^s.  stipulations  of  the 

Statute,  and  it  was  passed  for  the  ease  of  defendants.  .  In  all  cases  where  a 

seomid  execution  has  been  permitted  for  the  r^coyery  of  the  same  debt,  the 

proceedings  have  been  by  writ  of  fieri  faciat,  and  not  by  cap!ia9,ad  eaiu^ 

faeimdum.    Secondly^  Although  it  is.  alleged  in  the  declaration  that  the 

defendant  had  notice  of  the  second  execution  having  be^n  issued  against  the 

ManhyMt  it  is  not  stated  that  he  had  notice  of  the  place  and  time  where  and 

when  he  was  required  to  render  tbem.-^TViM^o/,  C.  J. — ^There  is  an  averment 

of  notice  generally,  and  we  must  assunie  it  wa^  a  good  notice.   You  could  only 

take  advantage  of  this  objection  on  special  deipurrer.] — Thirdly^  Admitting 

the  decUiration  to  be  good,  the  replication  doe^.not  imswer  the  plea.— [Tt'nda/, 

C.  J. — ^You  have  taken  issue  in  your  plea  upon  the  validity  of  the  execution 

issued  by  the  plaintiff  against  the  Manleys^  but  supposing  the  defen(}ant's 

undertaking  not  to  be  an  illegal  undertaking,  it  is  no  answer  to  say  that 

the  execution  against  the  Manley$  was  not  sustidnable.] 

Wiid^,  3e^t^  lor  the  plaintifi;^The  .defei|dant's  plea  is  bad.  The  rule 
which  has  beeu  stated,  that  a  defendant  cannot  be  taken  a  seqond  tjme  in 
execution,  is  laid  down  too  broadly ;.  and  although  the.  cases  have. been  too 
long  establbhed  to  be  overruled  in  this  Court,,  they  might  be  successfully 
.<|nestioned  in  a  Court  of  Error.  But  the  ingredient  to  bring  the.  present  case 
within  that  rule  is  wanting.  In  Fiyert  v.  Aidrich  (j),  the  defendant^ 
when  dischaiiged  from  the  first  execution,  did  not  consent  that  he  should  be 
taken  again  upon  the  same  judgment,  but  he  gave  a  new  s^urity  to  the 
plaintiff  Jaques  v.  Wiihy(k)  is  constantly  cited  as  an  authority  for  the 
position,  that  a  defendant  once,  discharged  wh^n  teken  in  execution,  is  dis- 
charged altogether;  but  there  also  a  new  security  w:as  accepted  by  the 
plain tifl(  and  that  proved  to  be  void  by  the.  non-observance  of  the^prqvisbns 
of  an  Annuity  Act.  The  party  could  have  had  no  right  in  that  c^e  to  take 
the  defendant  again  upon  the  original  judgment,  for  he  had. accepted  a  new 
security.  Nor  was  there  any  limitatbn  of  time  within  which  the  def<^dant 
was  liable  to  be  again,  taken  in  executk>n,  as  in  this  case.  The  strongest 
case  against  the  plaintiff  is  Blackburn  y.  Stupart  (/),  und  there  Mr.  Justice 
€hro99  expressed  himself  very  strongly;  but  admitting  that  his  opinion  could 
be  supported  to  its  fullest  extent,  the  present  c^use  is  not  Elected  by  it.  In 
all  the  decisions  which  have  been  mentioned,  the  party  in  custody  was  in 
execution  for  the  whole  debt  The  object  of  the  executions  was  to  obtain 
payment  of  the  whole  debt.  But  nothing  is  more  common  than  for  a  judg- 
ment to  be  given  as  a  security,  with  the  sum  payable  by  instalments; 
and  in  such  a  case  the  plaintiff  may  sever  in  his  executions.    The  Statute  8 

(1)  8  A  9  Wm.  8.  c.  11.  (A)  I  T.  R.  557. 

O)  4  Burr.  948S.  (0  8  Eait,  948. 
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Com^  PteoM.  &  9  Wm,  3,  c.  1 1,  recognises  the  validity  of  such  an  agreement,  and  it 
has  never  been  discussed,  because  it  has  never  been  questioned.  In  such 
cases  the  plaintiffs  have  always  issued  successive  executions  for  the  instal- 
ments as  they  became  due,  against  the  body  or  the  goods  of  the  defendants. 
In  Aufierbury  v.  Morgan  (m),  Cox  v.  Rodbard  (n),  Tilby  v.  Best  (o), 
.  Leveridge  v.  Forty  (p),  the  power  so  to  secure  a  debt,  by  instalments  which 
'  can  from  time  to  time  be  recovered  by  execution,  is  fully  recognised.  Here 
the  plaintiff  is  empowered  to  issue  executions  **  from  time  to  time  thereafter, 
■  for  the  whole  or  any  part  or  parts  of  the  said  sum  of  8000/.  and  the  interest 
'  thereof.'*  The  first  default  was  in  making  the  annual  payments,  and  only 
802/.  28.  was  then  sought  to  be  recovered.  The  Manleys  were  never 
'  sought  to  be  charged  in  execution  twice,  for  the  same  sum  of  money,  and  it 
does  not  appear  that  the  802/.  2tf.  was  even  included  in  the  amount  for 
which  the  second  execution  issued.  But  if  the  second  execution  did  include 
the  802/.  2tf.,  the  proper  amount  for  which  the  execution  should  have  issued, 
is  not  in  question  to-day.  The  defendant  was  bound  to  produce  the  Manleys 
according  to  his  undertaking,  and  then  the  amount  of  damages  to  which  the 
'  plaintiff  was  entitled,  would  have  been  discussed.  There  are  two  cases  which 
may  be  mentioned  with  reference  to  one  part  of  the  argument  on  the  other 
side,  mr.  that  the  agreement  entered  into  by  the  defendant  was  founded  on 
an  illegal  consideration.  In  Longrtdge  \»  Dorvill(q),  it  was  held  that  the 
giving  up  of  a  suit  instituted  to  try  a  question  respecting  which  the  law  was 
doubtful,  is  a  good  consideration  to  support  a  promise  to  pay  a  stipulated 
sum ;  and  in  Straeyr,  Bank  of  England  (jr),  where  it  wasaquestion  of  great 
nicety  and  difficulty  whether  the  Bank  was  by  law  liable  to  make  good  a  loss 
by  forgery :  the  engagement  of  the  Bank,  to  replace  some  stock  without  litigation, 
was  held  a  good  consideration  to  support  a  promise  made  by  the  defendants. 
With  regard  to  the  case  of  Da  Cotta  y,  DavU  («),  it  may  be  observed  that 
no  argument  was  then  rais^  upon  the  validity  of  the  bond,  and  the  judgment 
of  the  Court  is  not  so  fully  given  as  to  shew  what  the  real  grounds  of  the 
decision  were. 

Manning^  in  reply. — Foster  v.  Jackson  (t),  is  a  case  where  the  law  respect- 
ing the  effect  of  taking  a  defendant  in  execution  is  well  considered;  there  it 
is  said  ''  if  a  capitu  be  executed,  that  is  in  law  sufficient  for  the  whole  debt, 
for  corpus  humanum  non  recipit  esttmationem,^^  The  principle  is  that  the 
faking  of  the  body  is  the  highest  satisfaction  known  to  the.  law,  and  from  that 
time  the  judgment  is  satisfied ;  and  this  was  also  an  acknowledged  principle 
of  the  civil  law.  The  cases  relating  to  the  sufficiency  of  the  consideratbn  to 
support  a  promise  are  not  in  point.  The  agreement  entered  into  by  the 
defendant,  that  he  would  again  render  the  Manleys  in  execution,  was  to  do 
an  act  illegal  and  void,  from  which  the  plaintiff  could  have  derived  no  benefit. 
It  is  contended  on  the  other  side,  that  there  are  cases  where  executions 
against  the  body  of  a  defendant  are  allowed  from  time  to  time,  but  no  case 
has  been  cited  where  a  writ  of  capias  has  been  issued  more  than  once.  Sub- 
*  sequent  proceedings  may  be  taken  by  executions  against  the  goods  of  the 

(»A)  8  Taant  195.  (g)  5  B.  &  A.  1 17. 

(n>  3  Taunt.  74.  (r>  6  Bing.  772. 

(o)  16  Eait.  163.  («>  1  Bos.  &  P.  242. 

(p)  1  M.  &  S.  706.  (0  Hobait,  60. 
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defendant;  Before  the  Statute  21  Jw,  1  (ti),  if  a  debtor  dldd  in  execution,  the  i^^^^ 
creditor  was  for  ever  barred  and  concluded  from  taking  out  execution  against 
the  lands  or  goods  of  the  deceased*  And.  by  the  statute  41  Geo,  d(f)» 
which  was  in  force  for  three  years  only,  creditors  were  empowered  to  dis* 
charge  their  debtors  who  had  been  taken  in  execution,  and  issue  subsequent 
executions  against  their  goods  and  effects,  which  they  could  not  do  at 
common  law.  These  Statutes  recognise  the  position,  that  when  the  body  of 
the  debtor  is  once  taken,  the  plaintiff  has  no  further  remedy,  because  he  has 
chosen  a  remedy  of  the  highest  description  known  to  the  law. 

TiNDAL,  C.  J. — This  question  arises  on  demurrer  to  the  plaintiff's  repli* 
cation ;  but  it  seems  to  me,  that  the  defendant's  plea  is  bad  in  law.  The 
declaration  states  that  it  was  agreed  between  the  plaintiff  and  the  defendant 
that  the  Manley^  should  be  discharged  out  of  the  custody  of  the  sheriff^  the. 
defendant  then  engaging  that  they  should  be  forthcoming  at  any  future 
period  within  twelve  months,  in  case  it  should  appear  necessary  to  the 
plaintiff  to  issue  another  execution  iigainst  them.  In  answer  to  this  it  is 
suggested,  that  at  the  time  when  the  original  execution  issued  there  was. 
nothing  due  to  the  plaintiff;  but  it  appears  to  me,  that  the  agreement  admits 
that  they  were  legally  in  execution,  and  the  validity  of  that  proceeding, 
cannot  be  disputed,  for  the  defendant  has  obtained  for  bis  friends  all  the 
benefit  which  could  be  derived  from  the  agreement,  and  he  is  estopped  from 
setting  up  the  invalidity  of  the  writ,  or  the  want  of  consideration  to  support . 
the  agreement.  But  then  it  is  said,  although  the  plea  may  be  insufficient, 
the  declaration  is  bad,  and  it  is  alleged  that  the  contract  entered  into  between . 
the  plaintiff  and  the  defendant  is  bad  in  law;  but  it  appears  to  me,  looking 
at  the  statement  in  the  declaration,  and  hearing  the  arguments  at  the  bar, 
that  such  is  not  the  case.  The  state  of  the  case  is  as  follows. — [Here  his 
Lordship  stated  the  facts  relating  to  the  giving  the  mortgage  and  warrant  of. 
attorney  as  they  appear  in  the  pleadings.] — The  declaratk>n  then  goes  on  tor 
say,  that  it  became  necessary  to  issue  execution  for  the  siun  of  802/.  2s, ;  not 
an  execution,  it  is  to  be  observed,  for  .the  whole  sum  of  16,000/.,  but  for  a 
portion  of  it.  The  Manleys  are  taken  in  execution,  and  the  defendant  then 
comes  forward  and  says  to  the  plaintiff,  ''  if  you  will  discharge  them  out  of 
custody,  I  will  undertake  that  they  shall  be  forthcoming  at  any  future  period, 
in'  case  it  should  be  necessary  to  issue  another  execution  against  them."  The 
declaration  proceeds  to  state,  that  it  did  become  necessary  to  issue  another 
execution  against  the  Manleys,  for  7,215/.  9«.,  but  that  the  defendant  made 
default  in  performing  his  undertaking,  and  that  the  MatUeys  were  not  forth- 
coming, whereby  the  plaintiff  had  been  prevented  from  enforcing  his  execu> 
tion.  Now,  upon  this  state  of  facts  it  is  said,  that  the  declaration  she^s  an 
agreement  made  by  the  defendant  which  is  void  in  law ; — that  the  plaintiff 
having  once  had  his  debtor  in  execution,  he  cannot  again  take  his  body  to 
satisfy  the  judgment.  But  admitting,  for  the  sake  of  argument,  that  this 
would  be  so  when  the  second  execution  issues  for  the  same  debt,  there  is 
no  allegation  in  the  present  case,  that  the  party  was  charged  in  execution  for 
the  same  sum  of  money,  and,  indeed,  from  calculation  it  would  appear  that 
it  was  a  different  sum  entirely,  which  was  the  subject  matter  of  the  second 

• 
(tt)  21  Jac  1,  c.  24,  «.  2,  (»)  41  Geo.  8,  c.  6-1. 
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Com,  Pietu.  extetition.  But  this  fact  cioes  not  plainly  appear  upon  the  pleadings,  but 
if  the  defeudaint  relied  upon-it,  he  ought  not  to  have  left  it  a  matter  of  doubt, 
ftr  fee  n^M'ftaf^Mf  tib<iKt  ool  Is  bi»  pita;,  and  in  the  absence  of  any  such 
allegaeion/we  are  not  to  ui^  this  objection  against  the  plamfiff  Bat  if  we 
take  it  that  it  did  appear  that  Execution  was  issued  against  the  bodies  of  the 
ManhifB  a  second  time  for  the  same  sum  of  money,  the  defendant  has  not 
jgfiveh  an  ani^wer  to  the  cases  which  have  been  cited  for  the  purpose  of  shewing 
that  an  agreement  that  successive  executions  should  be  issued,  is  legal.  Tilby 
V.  Be9t  (tr) ;  Leveridffe  v.  Forty  (x);  Austerbury  v.  Morgan  (y);  Cox  v.  Red- 
hmd  («);  all  recognise  such  agreements,  and  no  case  has  been  cited  on  the 
other  side  to  throiw  a  dbnbC  upon  them.  It  is  to  be  remarked,  that  if  a  con- 
trary doctrine  prevailed,  the  sheriflT  would  hiTfe  been  a  trespasser,  \f  he  had, 
in  any  of  those  cases,  enforced  a  second  execution.  The  whole  question  is 
one  of  damages,  and  judgment  must  be  for  the  plaintifl! 

Park,  J.— In  Jaquet^.  Withy  {a),  Mr.  Justice  Ashurnt  laid  down  the  rule 
generally,  that  he  knew  only  of  one  case  where  a  debtor  in  execution,  who 
obtains  his  'liberty,  could  afterwards  be  taken  agairf  (br  the  same  debt,  and 
that  IS  where  he  has  escaped.  But  Mr.  Justice  Butter,  in  the  same  case, 
seems  to  have  assigned  as  a  reason  for  his  decision,  that  the  original  debt 
had  been  extingiashed  ind  a  new  security  given,  and  that  therefore,  when 
the  new  security  was  cHsco'veied  to  be  void,  the  plaintiff  could  not  revive  bis 
original  judgment.  There  is  a  caso^  of  Baker  v.  Ridyway  (*),  in  which  the 
Court  was  unaifimously.  of  opinion,  that  where  a  party  has  been  taken  in 
execution  and  discharged  through  his  own  fraud,  that  he  might  be  taken 
again;  and  although  I  differed  from  the  rest  of  the  Court  upon  that  occasion, 
it  was  on  the  ground  that  the  fraud  had  not  been  proved  to  my  satisfaction. 
But  I  consider  the  present  case  upon  this  ground,  viz.  that  the  defendant 
ought  to  hav6  made  it  quite  apparent,  that  it  was  the  same  debt  which  was 
the  subject  matter  of  the  second  execution  which  was  issued.  There  was 
nothing  illegal  in  the  agreement  entered  into  by  the  defendant,  and  it  was  his 
duty  to  render  the  ManUye  in  execution.  He  has  failed  to  do  so,  and  the 
plaintiff  is  entitled  to  our  judgment 

Yaoghan,  J. — ^I  aAi  of  the  sanid  opinion.     It  is  not  necessary  to  discuss, 

much  less  to  disturb,  any  of  those  authorities  which  apply  to  cases  where  the 

party  i^  taken  twice  in  execution  for  the  same  debt.    If  a  party  agrees  that 

successive  executrans  shall  issue,  it  is  for  his  own  ease  and  convenience. 

Upon  looking  at  this  record,'  the  strongest  inference  arises  that  the  second 

execution  did  not  issue  for  the  recovery  of  the  same  debt  as  was  sought 

to  be  recovered  Under  the  first  execution. 
I 

BosAKQVET,  J. — I  am  of  opmion  that  judgment  ought  to  be  given  for  the 
plaint!!!!  The  niain  question  arises  upon  the  declaration,  and  on  the  liability 
of  the  McaUeye  to  be  taken  under  the  second  execution.  It  is  not  necessary 
to  enter  into  a  consideration  of  the  case  of  Da  Coeta  v.  Datie  (c),  for  here 

(«)  16  East,  16S.  (o>  1  T.  R.  5ST 

(jp)  1  M. &  8.  706.  {b)  2  Bing.  48 ;  S.  C.  9  B.  Mooie.  114, 

(y)  9  Taont  195.  (c)  I  Boi.  &  Pol.  242. 

(«)  S  Taunt.  74. 
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the  Manie^s  were  liable  to  be  taken  in  execution  the  second'  time,  and  th^      Om.  PiMtk 

ground  of  my  opinion  is,  that  it  does  not  appear  that  the  second  executioti' 

issued  Tor  the  same,  or  for  any  part  of  the  same  debly  a»llMi  ftr  ti»  wmtmrny 

of  which  they  wece  oripnilf  Uktm  m  gMCMtimL    ft  is  perfectly  consistent 

wstk  tibft  iBfs  ^k^  h  was  a  diflerent  sum,  and  if  it  was  not,  it  was  incumbent 

upon  the  defendant  to  shew  the  fact  upon  the  record. 

Judgment  for  the  Plaintiff 

De  Bastob  v.  Willmott. 

^WHLFOUEDy  Serjty  nored  that  the  secondary  should  enter  satisfaction  on  Where  a  j 

a  judgment  roll,  under  the  following  circumstances.  The  plaintiff  obtained  2ISited*j^° 
judgment  against  the  defendant  in  November,  1826,  which  was  soon  afler-  the  plaintiff » 
wards  satisfied ;  but  the  plaintiff  is  now  out  of  the  country,  and  consequently  Sy,  M^fcTthe" 
the  usual  warrant,  authorizing  an  attorney  to  enter  up  satisfaction  on  the  ™*>^  wunni 
judgment  roll,  cannot  be  obtained  from  him.  That  the  judgment  has,  howeyer,  tatbfactilra  on 
been  satisfied,  appears  by  an  affidavit  made  by  the  sheriffs  oflkaer,  who  ^JS&ST^ 
levied  the  amount  from  the  defendant,  .and  who  states  that  he  paid  the  thedefendnat 
same  to  Messrs.  Eeeles  tad  Co,  oi  Manchester,  the  plaintiff's  solicitors,  and  JJJJ^^J^ 
that  he  believcfl  tiie  judgment  is  satisfied.    The  defendant  is  now  desirous  jodgmeniis 

of  mahiag  a  title  to  some  pn^rty,  and  consequently  the  present  application  otiffwAtwn  can 

bemteMdi 


TiNDAL,  C.  J.*— It  must  be  shewn  to  the  Court,  by  what  authority  the  writ 
issued  under  which  the  officer  levied.  You  must  obtain  this  information 
and  get  an  affidavit  from  Messrs.  Ecdee  and  Co. 

Rule  refused. 

See  impeach  V.  Stade,  8  Moorfe,  461 ;  Ttdd^t  Pvae.  104t;  dth  tdsL 

TucKBR  V.  Tucker. 


Jum.39A, 


TfM^ILDE,  Serjt.,  moved  for  a  rule  to  shew  cause,  why  the  defendant  shbiild  Where  the  affi- 
not  be  discharged  out  of  custody  on  entering  a  common  appearance,  ^^fc^^  ^ 
By  the  affidavit  it  appeared  that  the  plaintiff  who  was  sister  to  the  defendant,  that  the  deht  it 
had  arrested  him  for  a  debt  of  72/.,  and  the  affidavit  of  debt  stated  the  money  Sdby^Suf!^ 
to  be  due  for  the  hoard,  maintenanee,  and  education  of  the  defendanfe  ckU^  ^te  of  Linita- 
dren,from  1818  to  1823.  The  defendant  deposes,  that  during  the  said  years  ^^^^^ 
he  was  residing  abroad,  and  that  he  had  annually  paid  the  plaintiff  the  amount  ^"^^SbST  ^^ 
of  her  bills  for  educating  his  childreiL  That  in  1828,  afler  his  return  to  Eng-  2bew  thaTuie 
land,  he  paid  the  plwntiff  24/.  as  the  balance  of  her  account,  and  her  receipt  £^5^2^^ 
is  DOW  produced;  and  he  also  deposes,  that  she  had  been  m  the  habit  of  theCoortwiu' 
borrowing  small  sums  of  money  from  his  wife,  who  was  since  dead.  It  may  S!ubg  upoo*^' 
be  admitted,  that  it  is  only  where  the  circumstances  of  a  case  are  peculiar,  that  ^  puintiff  to 
such  an  application  as  the  present  is  granted;  but  authorities  are  not  wanting  Oied^idUuBt  ^ 
to  shew,  that  the  Court  will  interfere  in  a  summary  maimer.  Nizetieh  v.  22^1112^ 
Bonaeich(a),  M'Ginnie  v.  BfCurlingQi),  Burton  v.  Haworth(c),  Here  the  orentto^<» 
debt  is  prima  facie  barred  by  the  Statute  of  Limitations,  upon  the  face  of  «>*«n8»«»««»- 

t«)  6  B.  &  A.  904.  (c)  1  Nev.  &  M.  SIS. 

(6)  6  O.  &  B.  24. 
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mon  appear- 
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Com,  Pleas, 


the  plaintiff's  affidavit  of  debt— [Park,  J.— In  Matel  v.  An^€l(d),^  similar 
application  was  made.] 

TiNDAL,  C.  J. — ^The  Court  cannot  be  too  strict  in  holding  the  rule  that 
they  will  not  prejudge  a  case  upon  affidavits  made  on  one  side  only,  but 
there  is  something  very  peculiar  in  this  case,  and  we  grant  a  rule  to  shew 
Gause»  in  order  to  bring  the  parties  before  the  Court,  that  the  matter  may  be 
speedily  decided. 

Rule  granted. 

[Upon  a  subsequent  day,  cause  was  shewn  to  the  above  rule,  but  the  matter  was  ulci- 
matelj  refened  to  the  protbonotary.] 

(d)6D.&ILl9 


Jos.  30A. 

In  an  action  of 
trow  for  wool, 
adefendantmay 


g.5.H.T. 
4W.4,  1st. 
The  general 
issue;  9d.  A 
lien  by  custom ; 
3d.AUenby 


.  A  lien  by 
custom,  with  a 
statement  that 
the  wool  was 
deposited  by 
one  having  a 
jntm^/hcM  title 
to  it;  and  5th. 
A  lien  bv  cus- 
tom, with  a 
statement  that 
the  wool  was 
deposited  with 
the  defendant 
by  the  plain- 
tiff's agent. 


Leuckart  v.  Cooper  and  anf 

^ROVER  for  wool.     The  defendants  pleaded,  First  The  general  issue, 
not  guilty. 

Second  Piea^  That  defendants  were  public  uptown  warehouse-keepers* 
That  in  the  course  of  carrying  on  their  trade,  defendants  were  employed  by 
merchants  and  others  of  London  to  enter  at  the  custom  house,  and  afterwards 
to  land  and  house  goods  consigned  from  abroad,  for  reward,  the  defendants 
paying  the  duties,  and  also  the  freight  and  other  chaiges,  if  required.  That 
there  is  an  ancient  custom  in  the  trade  of  public  uptown  warehouee^keepete^ 
in  London^  for  all  such  warehouse-keepere  to  have  a  general  lien  upon  ail 
goods  housed  or  remaining  in  their  warehouses,  for  all  moneys  or  any  balance 
thereof,  Ac  That  defendants  were  retained  by  one  Heilbronn  to  enter  at  the 
custom-house  of  London  wools  onisigned  to  Heilbronn  from  abroad,  and  after- 
wards to  land  and  house  the  same  in  the  warehouses  of  defendants,  in  the 
name  of  Heilbronn,  subject  to  his  order,  the  defendants  paymg  the  duties  and 
freight  of  the  wools.  That  defendants  did  accordingly  enter,  land,  and  house 
the  wools  in  the  name  of  Heilbronn,  and  pay  the  duties  freight,  and  other 
charges.  That  the  amount  of  the  entries,  freight,  and  other  charges  so  ad- 
vanced by  the  defendants,  &c.  amount  to  2000/.  That  part  thereof,  to  wit, 
1030/.  ]3«.  6d^  is  now  due.  That  defendants  delivered  all  the  wools  to  order 
of  Heilbronn,  except  1 1  bales,  part,  &c.  which  remain  in  defendants'  ware- 
houses, and  which  they  hold  as  and  by  way  of  lien  for  the  said  sum  of 
1030/.  13».  bd. 

Third  Plea,  That  defendants  were  public  uptown  warehouse-keepers, 
in  London :  that  in  the  course  of  their  trade  they  were,  employed  by  Heil- 
bronn to  enter  at  the  custom-house  in  London,  wools  consigned  from  abroad, 
and  afterwards  to  land  and  house  the  same  in  their  warehouses,  for  and  in  the 
name  of  Heilbronn,  and  subject  to  his  order  for  reward,  the  defendants  paying 
the  duties  and  freight.  That  Heilbronn,  in  order  to  induce  the  defendants  to 
continue  to  enter  wools  consigned  from  abroad,  and  afterwards  to  land  and 
house  the  same  in  their  warehouses,  in  manner  and  upon  the  terms  last  afore- 
said, and  to  give  Heilbronn  credit  for  all  advances  which  the  defendants  should 
make  in  respect  thereof,  by  a  memorandum  in  writing  signed  by  him,  gave 
the  defendants  a  general  Uen  on  all  wools  which  were  then  or  should  after- 
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wards  come  Mo  iheir  poisesnm,  for  all  ifioiieys  which  thej  had  or  should 
advance  to  him.  That  Heilbronn  had  in  his  possession  bills  of  lading  made 
deliyerable  to  order,  &c,  and  emplojed  the  defendants  to  enter  at  the  custonti- 
house  certain  bales  of  wool  consigned  from  abroad,  and  to  land  and  house  the 
same  in  their  warehouses  in  his  name,  subject  to  his  order,  they  paying  the 
duties  and  freight,  &c.,  and  that  they,  in  pursuance  of  such  retainer,  did  enter 
the  wools,  and  pay  the  duties  and  freight,  &c.,  and  aflerwards  landed  and 
housed  the  wools  in  their  warehouses  in  the  name  of  Hsilbrofm,  and  subject 
to  his  order.    That  the  duties,  freight,  &c. 

Fourth  Pita,  That  defendants  were  public  uptown  warehouse-keepers 
[as  in  second  plea,  with  a  like  custom  set  out].  That  HeiHronn  received 
wools  consigned  from  abroad,  and  was  in  possession  of  twelve  bills  of  lading 
of  the  said  wools,  deliverable  to  order,  whereby  he  was  enabled  to  hold 
himself  out  as  the  true  owner  of  the  wools  (a).  That  Heilbronn  delivered 
the  said  bills  of  lading  to  defendants,  and  employed  them  to  enter  the  wools 
and  to  land  and  house  the  same  in  their  warehouses  in  his  name,  and  subject 
to  his  order,  they  paying  the  duties,  freight,  &c.  That  defendants  did  accord 
ingly  enter  the  said  wools  and  afterwards  land  ahd  house  them,  in  the  name 
of  said  Heilbronn,  and  subject  to  his  order.     That  the  duties,  freight,  &c. 

Fifth  Piea,  That  defendants  were  public  uptown  warehouse-keepers  in  Lm%'^ 
don  [as  in  second  plea,  with  a  like  custom  set  out].  That  before  and  at  the 
time,  &c.  the  plaintiff  was  a  merchant  carrying  on  business  at  Franktnhauoen 
in  Saxony,  and  that  Heilbronn  was  agent,  acting  for  the  plaintiff  in  the  city 
of  London.  That  plaintiff  consigned  to  Heilbronn  wools  from  abroad,  to  be  by 
him,  aa  plaintiff's  agent,  entered  at  the  custom-house,  and  for  Heilbronn  afler- 
wards to  land  tile  same  for  and  on  account  of  the  plaintiff,  paying  or  causing 
to  be  paid  all  necessary  duties  and  charges  on  account  of  the  plaintiff  That 
Heiibronnf  as  the  plaintiff's  agent,  employed  the  defendants  as  such  public 
warehouse-keepers,  to  enter  at  the  custom-house,  on  account  of  the  plaintiff 
divers  bales  of  wool,  and  aflerwards  to  land  and  house  the  same,  thej;  paying 
the  duties,  &c.  That  defendants  did  accordingly  enter  the  wools  at  the 
custom-house  for  and  on  account  of  the  plaintiff,  and  did  pay  the  duties  and 
also  the  said  freight  and  other  charges,  at  the  request  of  Heilbronn,  and  did 
aflerwards  land  and  house  the  wools  on  account  of  the  plaintiff,  subject  to  the 
Older  of  Heilbronn,  as  their  agent.     That  they  paid  duties,  freight.  Sec, 

A  rule  having  been  applied  fcM*  to  a  judge,  for  leave  to  plead  several 
matters,  the  learned  judge  made  an  order,  allowing  the  defendants  to  plead 
the  general  issue,  and  the  second  special  plea,  and  such  one  of  the  other 
pleas  as  they  might  elect,  with  leave  to  apply  to  the  Court  for  permission 
to  keep  all  the  pleas  on  the  record. 

R.  F,  MUeharde  having  obtained  a  rule  accordingly, 

W.  H  Waieon  now  shewed  cause. — ^It  is  submitted  that  these  pleas  cannot 
all  be  allowed.  The  second  sets  up  an  ancient  custom,  which  entitles  the 
defendants  to  a  lien  upon  the  wools,  and  the  third  plea  alleges  a  particular 
agreement,  which  gives  them  the  lien ;  the  defendants  ought  to  rely  on  the 
custom  or  the  agreement.  The  other  pleas  are  substantially  the  same  as  the 
second,  and  are  expressly  forbidden  under  Reg,  5,  Hil.  Term,  4   Wm,  4, 

{a)  Vide  Stat.  4  Geo.  4.  c.  8$,  sec.  1. 
VOL.  I.  C 
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Gwu  Pleat,  which  is,  "  that  all  pleas  founded  on  one  and  the  same  principal  matter,  but 
varied  in  statement,  description,  or  circumstances  only,  are  not  to  be 
allowed."  If  there  could  be  any  doubt  upon  the  construction  of  this  rule, 
it  would  be  solved  by  one  of  the  illustrative  examples  which  follows,  viz. 
"  But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of  such  right  at 
particular  times,  or  in  a  qualified  manner,  are  not  to  be  allowed."  Here  the 
statements  in  these  pleas  are  varied  in  very  slight  circumstances,  which  is 
unnecessary,  because  if  any  variance  should  occur  at  the  trial,  between  the 
custom  alleged  and  that  which  is  proved,  it  might  be  amended  under  Sial.  3 
&  4  Wm,  4,  c.  42,  sec.  23.  The  general  issue  is  totally  unnecessary  with 
the  other  pleas. 

R.  V.  Richards,  contrd. — The  practice  at  chambers,  as  to  the  allowance  of 
several  pleas,  has  not  been  luiiform,  and  defendants  are  placed  in  circum- 
stances of  difficulty.  When  a  plaintiff  declares  generally  in  an  action  of 
trover,  as  in  the  present  instance,  the  defendant  is  totally  ignorant  of  the 
manner  in  which  he  intends  to  shape  his  claim,  and  if  he  wishes  to  put 
several  pleas  upon  the  record,  he  is  obliged  to  attend  before  a  judge  at 
chambers  (6),  the  plaintiff's  attorney  being  present,  and  to  disclose  the 
grounds  of  his  defence,  before  he  is  permitted  to  retain  several  pleas.  This 
was  thought  so  unfair,  as  against  defendants,  that  one  of  the  learned  judges 
always  heard  the  statement  of  the  defendants  attorney,  in  the  absence  of  the 
attorney  on  the  other  side.  Here,  although  the  custom  of  the  uptown  ware- 
house-keepers is  alleged  in  different  terms,  it  is  submitted,  that  the  defend- 
ants ought  to  be  allowed  to  keep  all  the  pleas  upon  the  record.  It  has  been 
already  decided  that  several  defences  may  still  be  allowed,  although  they  are 
inconsistent  (c).  It  has  been  suggested  that  amendments  are  now  made 
when  there  is  a  variance  between  the  statement  on  the  pleadings  and  the 
proof;  but  this  has  proved  very  inconvenient  in  practice,  as  parties  complain 
that  they  are  taken  by  surprise,  and  new  trials  are  frequently  sought  for 
upon  that  ground. 

TiNDAL,  C.  J. — The  only  question  in  this  case  is,  whether  the  pleas  are 
substantially  the  same,  and  varied  only  in  statement,  description,  or  circum- 
stances.— ^[His  Lordship  here  pointed  out  the  differences  between  the  several 
pleas.] — On  the  whole  I  cannot  see  that  they  are  substantially  the  same, 
and  therefore  they  ought  to  be  allowed.  If,  however,  the  Court  is  mistaken 
in  this  view  of  the  case,  the  plaintiff  will  suffer  no  loss,  as  he  may,  after  the 
trial  of  the  cause,  apply  to  the  judge  before  whom  the  trial  is  had,  and  if  the 
judge  should  be  of  opinion  that  no  distinct  subject  matter  pf  complaint  waa 
bond  fide  intended  to  be  established  in  respect  of  each  plea  which  is  now 
allowed,  he  may  certify  that  the  defendant  shall  not  recover  any  costs  on  the 
issues  arising  out  of  such  pleas  (</). 

Rule  absolute. 

ib)  Reg.  Gen.  Hil.  4  Wm.  4.  No.  6.  (rf)  Reg.  Gen.  HiL  4  Wm.  4,  No.  7. 

(f)  Vide  Hart  v.  Bell,  ante,  p.  6. 
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Laythorpe  v.  Bryant. 

A  SSUMPSIT.  The  declaration  8tated  that  the  piuntiff  caused  to  be  put  up  i.  Where  the 
and  exposed  to  eaU  by  public  auction^  a  certain  lease  of  a  certain  house,  ^^his^^ecUn^ 
shop,  and  premises,  for  a  certain  unexpired  term  therein,  to  wit,  for  the,  tionthathewas 
unexpired  term  of  25  years,  upon  and  subject  to  the  following  amongst  other  ^^n  lesM  of 
conditions  of  sale : — Fourthly,  That  the  purchaser  should  have  and  accept  <»«*«  pro- 
an  assignment  of  the  lease  under  which  the  said  vendor  held  the  same,  and  tain  term  of 
which,  agreeable  to  a  clause  in  the  lease,  was  to  be  furnished  by  the  solicitor  w"pTor  wie* 
for  the  time  being  of  the  original  ground  landlord,  at  his  own  expense,  on  and  which  the' 
completing  the  purchase  agreeably  to  said  fourth  condition,  and  should  not  chasSd;?!!^^" 
require  the  production  of  any  title  prior  to  such  lease.    That  if  the  pur-  *«'»<>"  ^?'  »^ 
chaser  should  fail  to  comply  with  the  said  conditions,  the  deposit  money  purchase,  the 
should  be  actually  forfeited  to  the  vendor,  who  should  be  at  liberty  to  proceed  5roy°{|^^?8titl 
to  another  sale,  either  by  public  auction  or  private  sale,  without  notice  to  the  must  prove  the 
purchaser,  and  that  whatever  deficiency  might  arise,  together  with  all  charges  oilSnSTease  ■* 
attending  the  same,  should  immediately  after  such  resale  be  made  good  by  ^e"  >•  of  the 
the  defaulter,  and  in  case  of  the  non-payment  of  the  same  the  whole  should  ments  tohi^ 
be  recoverable  by  the  vendor,  as  and  for  liquidated  damages. — [The  declaration  ?^^  . 
then  stated  that  at  the  sale  the  defendant  purchased  the  premises  and  signed  nee  of  a  term  * 
an  agreement  to  that  effect]. — And  although  the  said  plaintiff  was  possessed  ^onJlabsVi 
of  such  lease  as  aforesaid  for  the  said  unexpired  term  in  the  said  condition  purchaser  for 
mentioned,  and  did  afterwards,  to  wit,  &c,  produce  such  lease  to  the  said  the  purchase, 
defendant,  and  then  and  there  request  the  said  defendant  to  accept  an  assign-  P**r'»^^*»«' 
ment  thereof,  &c. ;  yet  the  said  defendant  not  regarding,  &c.  did  not  nor  pro?e  the  exe« 
would  accept  such  assignment  of  the  said  lease. — [It  was  then  stated  that  the  ^SjJ^i^ 
premises  were  resold,  for  194/.  &s,  less  than  the  original  price,  which,  with 
the  aucti<m  duty  and  expenses,  was  the  sum  sought  to  be  recovered]. — Plea, 
the  general  issue. 

The  cause  came  on  for  trial  before  Park,  J.,  at  the  adjourned  sittings  at 
Guildhali,  after  last  Trinity  Term,  when  it  appeared  that  the  defendant  had 
attended  the  auction  and  become  the  highest  bidder  for  the  premises,  and 
that  he  had  signed  an  agreement  that  he  was  the  purchaser.  A  few  days 
after  the  sale,  an  abstract  of  title  was  forwarded  to  the  defendant,  which  he 
returned  the  next  day,  stating  that  he  had  attended  the  sale,  at  the  request 
of  the  plaintiff  for  the  purpose  of  keeping  up  the  biddings,  and  that  he 
altogether  disclaimed  being  a  purchaser.  The  plaintiff  then  resold  the  pre- 
mises, and  commenced  the  present  action.  At  the  trial,  the  plaintiff  proved 
the  execution  of  the  mesne  assignments  of  the  term  to  himself,  but  failed  to 
prove  the  execution  of  the  lease  for  25  years,  and  the  learned  judge  there- 
upon directed  a  nonsuit  to  be  entered. 

During  the  last  term  Bompcu,  Serjt.,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  plaintiff  was  not  bound  to  prove  the  execution 
of  the  original  lease. 

Wilde,  Serjt.,  and  Busby,  now  shewed  cause. — The  plaintiff  in  his 
declaration  alleges  that  he  ''caused  to  be  put  up  and  exposed  for  sale  a  cer- 
tain lease  of  a  certain  house  for  a  certain  unexpired  term  therein,"  of  which 
the  defendant  became  the  purchaser,  and  then  in  a  subsequent  part  of  the 

c2 
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pleadings  it  is  stated,  "  and  although  the  said  plaintiff  was  possessed  of  such 
lease  as  aforesaid  for  the  said  unexpired  term,"  the  defendant  refused  to 
accept  an  assignment  of  the  same.  Here  the  plaintiff*  alleges  that  the  lease 
was  the  very  subject  of  the  sale ;  he  avers  upon  the  face  of  his  declaration 
that  he  was  possessed  of  a  lease,  and  at  the  trial  he  only  proved  the  execution 
of  an  assignment  of  a  lease.  He  was  not  prepared  to  prove  the  validity  of 
that  which  was  the  subject  matter  of  the  contract,  viz.  the  original  lease 
made  to  the  party  under  whom  he  claimed  as  assignee.  JokntoH  ▼. 
Mason  (a),  was  cited  at  the  trial,  as  an  authority  for  the  plaintiff^  and  now 
TiMmpson  ▼.  Milts  (6),  will  be  relied  on  to  shew  that  he  was  not  bound 
to  prove  the  execution  of  the  lease.  On  the  other  hand,  Crosby  v.  Psrey  {e\ 
is  directly  at  variance  with  the  latter  case.  There,  a  similar  action  to  the 
present  was  brought,  and  the  plaintiff"  was  third  or  fourth  assignee  of  the 
term,  for  which  the  premises  were  held,  and  Sir  James  Mansfield  held  that 
the  lease,  as  well  as  all  the  mesne  assignments,  must  be  proved.  This  case 
is  frequently  referred  to  in  the  various  treatises  on  the  Law  of  Evidence,  as 
an  authority  upon  another  point  which  it  decided,  and  no  doubt  is  expressed 
of  its  authority.  Nothing  can  be  more  precise  than  the  rule  there  laid  down 
by  Sir  James  Mansfield^  and  it  is  directly  in  point  with  the  present  case, 
even  if  the  plaintiff*  had  not,  by  his  pleadings,  taken  upon  himself  the  burthen 
of  proving  the  lease.  But  here  the  plaintiff*  is  bound  to  prove  the  averments 
in  his  declaration.  The  fourth  condition  of  sale  is  also  very  material ;  it  is 
"  That  the  purchaser  should  have  and  accept  an  assignment  of  the  lease 
under  which  the  said  vendor  held  the  same,  and  should  not  require  the  pro- 
duction of  any  title  prior  to  such  lease."  Here  the  vendor  undertakes  to 
prove  the  execution  of  the  lease  in  express  words.  The  execution  of  the 
contract  by  the  vendee,  is  no  acknowledgment  of  the  title  of  the  vendor.  It 
may  be  a  very  material  question  for  the  vendee  to  ascertain  whether  the  lease 
was  duly  executed.  Under  such  a  contract  as  this,  it  is  not  enough  for  the 
vendor  to  prove  that  he  is  in  possession  of  the  property.  It  has  been  decided, 
that  if  a  contract  be  made  for  the  sale  of  a  leasehold  property,  unconditionally, 
the  vendor  is  bound  to  shew  to  the  satisfaction  of  the  purchaser  that  his  lessor 
or  the  original  grantor  of  the  term,  was  entitled  to  grant  the  lease.  Purvis 
V.  Rayer  (d). — [Bosanqust,  J. — ^In  Mr.  Siarkie*s  (e)  book,  on  Evidence, 
sevend  cases  are  cited  the  other  way]. 

Bompas,  Serjt.,  and  Steer,  eanird. — ^The  practice  at  nisiprius  respecting 
the  proof  of  the  lessor's  title,  is  as  laid  down  by  Lord  Kenyan,  in  Thompson 
V.  Miles  (/).  There,  deeds  were  produced  as  evidence  of  title,  and  it  was 
objected  that  the  subscribing  witnesses  should  be  called  to  prove  their 
execution ;  but  that  learned  judge  said  '*  he  would  never  allow  it,  that  where 
the  question  was  respecting  a  title,  that  the  party  should  be  called  upon  to 
prove  the  execution  of  all  the  deeds  deducing  a  long  title :  that  it  was  never 
mentioned  in  the  abstract,  or  expected  in  making  out  a  title  in  any  case  of  a 
purchase,  more  particularly  where  possession  had  accompanied  them.''  The 
Treatises  on  the  Law  of  Evidence,  have  also  laid  down  this  doctrine,  as  a 
general  rule  which  is  established,  Peahens  Evidence,  5  ed.  237.    In  Crosby 

(a)  1  Eip.  N.  P.  C.  88.  (d)  9  Price.  488. 

(6)  1  Eip.  N.  P.  C.  188.  (e)  2  Starkie  Ev.,  864,  2d  ed 

(e)  1  Camp.  N.  P.  C.  303.  (/)  1  E«p.  N.  P.  C.  18S. 
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T.  P^etf  (g),  which  is  relied  on,  on  the  other  side,  the  objection  which  was  com.  P-eat. 
taken  was  not  material,  for  it  appears  by  the  Report  that  the  plaintiff  imme- 
diately proved  the  execution  of  the  deed,  and  recovered  a  verdict  (A). 
But  without  reference  to  this  general  rule  which  prevails,  the  plaintiff 
is  not  bound  in  this  case  to  prove  the  execution  of  the  lease.  It  is  said 
that  the  condition  of  sale  stipulates,  that  the  vendee  shall  not  require  the 
production  of  any  title  prior  to  the  lease ;  but  production  does  not  mean 
proof.  The  lease  was  produced,  and  that  was  sufficient.  The  same  condi- 
tion states  that  the  purchaser  shall  accept  an  assignment  of  the  lease,  under 
which  the  vendor  held  the  premises.  Now  an  assignment  of  this  lease  was 
proved  at  the  trial,  and  no  doubt  was  thrown  upon  the  validity  of  the  lease. 
The  assignment  was  indorsed  upon  the  back  of  the  lease ;  and  in  Nash  v. 
Turner  (t).  Lord  Kenyan  ruled,  that  where  an  assignment  was  indorsed  upon 
a  lease,  it  was  sufficient  to  prove  the  execution  of  the  assignment,  for  it  had 
adopted  the  original  deed  in  all  its  parts,  and  was  therefore  to  be  considered 
as  one  deed.  Another  ground  why  the  defendant  was  estopped  from  settin^^ 
up  this  objection  is,  that  when  the  abstract  of  title  was  given  to  him,  no 
objection  was  raised,  as  to  the  validity  of  the  lease ;  he  could  not,  therefore, 
afterwards  insist  that  the  lease  was  not  legally  proved. 

TiNDAL,  C.  J. — ^I  am  of  opinion  that  this  case  may  be  decided  upon  the 
circumstances  of  the  transaction,  without  laying  down  any  general  rule. 
Generally  speaking,  when  an  agreement  has  been  entered  into  for  the  sale  of 
lands  or  houses,  an  abstract  is  given  by  the  vendor  to  the  vendee.  Some 
correspondence  then  ensues  between  their  respective  attorneys,  either  in 
writing  or  by  word  of  mouth ;  the  questions  raised  upon  these^occasions  are 
generally  questions  of  law,  and  not  of  fact,  and  it  would  be  too  much  to  say 
that  the  parties,  who  during  this  correspondence,  have  raised  no  objection,  are 
at  liberty  to  turn  round  and  make  objections,  which  they  had  not  entertained 
before.  But  the  present  case  may  be  perfectly  denuded  of  such  circum- 
stances as  these.  The  abstract  is  returned  with  the  simple  answer  that  the 
defendant  does  not  recognise  the  contract,  and  nothing  occurs  to  shew  that 
the  defendant  admitted  that  the  deeds  mentioned  m  the  abstract,  were  valid 
and  well  executed.  The  point  in  this  case  arises  on  the  plaintiff's  declara- 
tion. He  alleges  that  he  "  is  possessed  of  a  certain  lease  described  in  the 
conditions  of  sale,*'  and  as  he  has  chosen  to  allege  this  fact,  he  is  bound  to 
prove  it,  and  ought  therefore  to  have  given  evidence  of  the  execution  of  the 
deed.  If  the  plaintiff  had  desired  to  avoid  the  necessity  of  proving  the  exe- 
cution of  the  lease,  it  could  have  been  easily  effected,  by  introducing  a 
clause  to  that  effect  in  the  conditions  of  sale.  It  is  a  general  rule  of  law, 
that  deeds  must  be  proved  by  calling  the  attesting  witnesses,  unless  the 
case  falls  within  the  exceptions  to  that  general  rule.  I  prefer  deciding  this 
case  on  its  own  peculiar  circumstances,  without  touching  either  of  the  two 
cases  at  Nisi  Priue,  which  are  at  direct  variance  with  each  other. 

Vaughan,  J. — Under  the  particular  circumstances  of  this  case,  as  the 

(p)  1  CMnp.  N.  P.  C.  SOS.  practice  in  these  cases,  it  can  scarcely  be 

(A)  Sir  i?.  Sugdtn,  after  referrioj?  to  considered  as  overraled.**    Vend,  ft  P.  9 

Crcuby  v.  Percy,  iupra^  says,  **  Lord  Aim-  ed.  241. 

yofCi  decision  was  not  however  adverted  (i)  1  Esp.  N.  P.  C.  817. 

to ;  and  as  that  clearly  ooincides  with  the 
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plaintiff*  has  stated  that  he  was  possessed  of  the  lease,  the  avernaent  ought 
to  have  been  proved. 

BosANQUBT,  J. — ^It  is  not  necessary  to  decide  the  main  question  which  has 
been  argued,  namely,  whether  it  is  necessary  in  general  to  prove  the  original 
lease  as  well  as  the  intermediate  assignments.  In  the  present  case,  the  in- 
strument which  is  not  proved,  is  the  very  foundation  of  the  acticm;  it  is  the 
very  thing  which  is  alleged  to  have  been  sold,  and  the  plaintiff*  was  bound  to 
prove  his  allegation.  I  do  not  found  my  decision  upon  the  fourth  condition 
of  sale,  which  has  been  commented  upon ;  but  here  a  certain  estate  is  said 
to  have  been  created  by  the  lessor,  and  it  is  necessary  that  the  plaintiff* 
should  prove  he  was  possessed  of  that  estate,  as  it  is  described  in  the 
declaration. 

Park,  J. — ^As  Inonsuited  the  plaintiff*  at  the  trial,  I  have  deferred  giving 
my  opinion.  The  cases  decided  at  Nin  Prius  are  certainly  extremely  un- 
satisfactory ;  but  upon  the  present  occasion  it  is  not  necessary  to  lay  down 
any  general  rule.  I  thought  that  if  a  party  avers  in  his  pleading  that  he  is 
possessed  of  a  lease,  he  is  bound  to  prove  it.  I  think  the  terms  of  the 
fourth  conditicMi  of  sale  are  material ;  for  I  do  not  think  the  production  there 
mentioned  is  satisfied,  by  the  party  producing  a  piece  of  parchment,  and 
merely  stating  that  to  be  the  deed  described  in  the  declaration. 

Rule  discharged. 

^aji.24«k.  Davy  v.  Brown. 

When  a  jud^-  A  N  application  had  been  made  before  Mr.  Justice  Park  at  chambers,  to  set 
foTine^laritJ*  *®*^®  *  judgment  which  had  b^n  signed  by  the  plaintiff    The  learned 

cm  summons  judge  was  of  opinion,  that  the  judgment  was  irregular,  and  the  plaintiff'^s 
archambenf"  attorney  then  said,  he  would  waive  his  judgment  in  deference  to  that  opinion. 
^de  M*to^'  **  ^^®  defendant's  attorney  asked  for  the  costs  of  setting  aside  the  judg- 
cotts,  the  Court  ment,  but  the  learned  judge  made  no  order  thereupon,  and  dismissed  the 

refused  to  order  „„^^^„o 
the  payment  of  SUmmonS. 
thecosuofset- 

tiDB  aside  the  Wtlde^  Sent.,  now  shewed  cause  against  a    rule  which  had   been  ob- 

judfnnent,  but  .      ,        n-  i        •  •     'ir*  i  i      i        i       « i 

discharged  a       tamed.  Calling  upon  the  plamtin  s  attorney  to  shew  cause  why  he  should  not 
forth^^^uwse  P^^  ^^®  ^*^^  ^^  setting  aside  the  judgment,  and  the  costs  of  the  present 
with  cotu.         rule.     He  submitted  that  the  decision  of  the  judge  at  chambers  was  conclu- 
sive, and  that  the  rule  ought  to  be  discharged. 

Miller  contended,  that  as  the  judgment  was  clearly  irregular,  the  de- 
fendant was  entitled  to  receive  the  costs  of  setting  it  aside. 

TiNDAL,  C.  J. — As  these  proceedings  began  at  the  judge^s  chambers,  so 
they  ought  there  to  have  ended.  When  the  plaintifl*'s  attorney  said  that  he 
waived  his  judgment,  the  defendant's  attorney  ought  to  have  considered  that 
full  effect  had  been  given  to  the  application,  which  he  had  thought  it  proper 
to  make  to  the  judge  at  chambers.  The  judge  had  the  subject  of  costs  sug- 
gested to  him,  but  he  made  no  order  for  the  payment  of  them.  It  is  only 
common  humanity  to  plaintiffs  and  defendants,  not  to  allow  a  claim  like  this 
for  seven  or  eight  shillings,  to  be  made  a  stepping  stone  to  a  further  bill  of 
costs  for  12/.  or  13/.     This  rule  must  be  discharged,  and  with  costs. 
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Park,  J. — ^I  do  not  generally  give  costs  at  chambers  upon  such  an  occasion      Com.  Pleas. 
as  this. 

Vaughan  J. — ^This  case  would  prove  a  dangerous  precedent  if  we  did  not 
discharge  it  with  costs.  If  such  applications  were  encouraged,  it  would 
multiply  the  expense  of  legal  proceedings  beyond  all  bounds. 

BosANQUET,  J. — Concurred.  Rule  discharged  with  costs. 

Orr  and  others  v.  Bowles.  ja:  3i«*. 

VfAYWARD  shewed  cause  against  anile  which  had  been  obtained,  calling  If  one  of  three 

upon  the  plaintiffs  to  give  security  for  costs.  The  plaintiffs  were  formerly  JilJS^S  uliT" 

carrying  on  business  in  France,  in  partnership,  but  in  1830,  one  of  the  country,  «nd 

partners  bame  over  to  this  country,  where  he  has  since  resided.    By  the  arenwiding^ 

affidavit  it  appeared,  that  the  defendant  was  aware  that  the  plaintiff*  was  in  J^road,  the  de- 

,-^,  ,.  iijxi-         !•     •/*»%      1  fendant  is  not 

this  country,   the    defendant   havmg  called    at  the  plaintin^'s  house  at  entitled  to  se- 
Brompton.    It  is  submitted,  that  if  one  plaintiff  is  resident  in  this  country,  ^^^^'^ 
the  defendant  is  not  entitled  to  ask  for  security  for  costs.     AmmymouB  (a). 

Wilds,  Serjt.,  in  support  of  the  rule,  cited  Limerick  Railway  Com- 
pany V.  FVaeer  (6),  where  a  public  company  carrying  on  all  their  business  in 
Ireland,  were  compelled  to  give  security  for  costs,  although  most  of  the 
members  resided  in  England, 

TiNDAi^  C.  J.— The  plaintiffs,  in  this  case,  are  trading  on  their  own 
account ;  one  of  them  resides  in  this  country,  and  that  fact  was  within  the 
defendant's  knowledge.     The  rule  must  be  discharged  with  costs. 

The  rest  of  the  Court  concurred.  Rule  discharged, 

(a)  7  Taunt  307.  (6)  4  Bing.  391. 

Trotter  v.  Bass.  ^^3^^ 

JEWELL  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  Where uiaction 

an  order,  made  by  a  learned  judge,  should  not  be  rescinded.     The  action  l!;^"??'**  Sf,' 
_  i_  -I 'Hi*        1  t»  •       1.1  sum  aoove  zu»., 

was  brought  on  a  bill  of  exchange  for  25/.,  which  was  the  sum  claimed  by  the  and  the  plain- 

writ;  and  the  declaration  and  particulars  of  demand  contained  a  claim  of  the  w^rJduS'wl*" 

same  amount.     The  plaintiff  applied  to  a  judge  at  chambers  for  an  order  claim  to  a  sum 

that  the  issue  joined  should  be  tried  before  the  sheriff,  under  sec.  27,  StaL  3  l!jtid^'hl?2o 

&  4  Wm,  4,  c.  42.  admitting  that  only  16/.  was  chiimed  in  the  said  action.  The  STfttM  to^ 

learned  judge  ordered  the  writ  to  be  altered  from  26/.  to  16/.,  and  directed  tritl'toUie^ 

that  Uie  issue  should  be  tried  in  the  Sheriffs*  Court.  ^*"?*^' ST^ 

..  1    •         1  unner  scat,  o  ct 

Upon  cause  being  shewn  on  a  subsequent  day,  the  Court  were  clearly  of  4  Wm.  4^  c  42, 

opinion,  that  the  action  having  been  brought  for  a  sum  above  20/.,  the  judge  '*^  ^' 

had  no  power  to  send  the  cause  for  trial  to  the  sheriff,  although  the  plaintiff 

offered  to  waive  a  part  of  his  claim.  Rule  absolute. 
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Doe  dem.  Lord  Southampton  v.  Roe. 

Semce  of  *.de-  ^^lANNELL  moved  for  judgment  against  the  casual  ejector.—- The  senrice 

eiectment  on  of  the  declaration  was  upon  the  wife  of  the  tenant  in  possession,  at  his 

the  wife  of  the  dwelling-house,  but  the  dwelling-house  was  no  part  of  the  premises  sought 

husband^s  resi-  to  be  recovered. 

dCTt!  aitho^h       '^^®  ^^^  ^®^^  ^^®  service  to  be  sufficient. 

the  husband  Rule  granted. 

f^k!I*!!J[!!l^.       See  Z)oe  &  Briggt  ▼.  Roe,  S  Cr.  &  J.      Roe,  4  Moore  &  Scott.  165;  Doe  &  Wvm^ 

wught  to^S?        ^^*  >  ^'*<^'  1  ^*"'-  *^P-  *^'  "•  5  ^«^*^  ^-      •^^^''  ^-  ^^'  *  ^'^^  *"•  C-  ^^3- 
recovered. 

Abbott  and  an!  Assignees  of  Baker,  a  Bankrupt,  v. 
^"^^  PoMPRET  and  an! 

Where  a  bank-    \  SSUMPSIT.  The  declaration  stated  that  the  defendants  were  indebted  to 

rupt,  in  con-  ^^  plaintiffs  as  assignees,  for  money  received  by  the  defendants  for  the  use 

temptation  of         -,.V«»  ,.  ,  -.«,  «        i        i..«. 

bankruptcy,       of  plaiuti^,  and  lu  a  second  count  for  the  forbearance  by  the  plaintifis,  as 

^^^hirbanLr'  ^signees,  of  moneys  due  and  owing  from  defendants  to  plaintiffs.  PUa^  the 
to  redeem  bills  general  issue.  It  appeared  at  the  trial  before  LiiiUdaU^  J.,  at  the  last  assizes 
his^handsf  for^  ^'^^  fSussex,  that  the  action  was  brought  to  recover  the  sum  of  200/.  received 
**V».P*>^«"*of  by  the  defendants  o£  Baker,  before  his  bankruptcy,  under  the  following  cir- 
ttliimateiy  re-  cumstances.  Baker  was  a  trader,  residing  at  Rife,  in  Sussex^  and  the  de- 
a^ew*io*maU  ^'B'*'^*^^*  ^^^  ****  bankers,  carrying  on  their  business  at  the  same  place, 
a  fraudulent  On  the  4th  of  December ,  1832,  Baker  being  then  in  embarrassed  circum- 

the  M«iffnees  '  Stances,  drew  an  accommodation  bill,  at  one  month,  for  200/.  upon  one  Milh^ 
cannot  recover  who  accepted  the  same,  and  the  defendants,  at  Baker's  request,  discounted  the 
amount  from  ^^id  bill,  and  placed  the  amount  to  his  credit,  in  the  account  which  he  kept 
^  with  them  as  bankers. 

The  bankers  were  informed  by  MilU  that  He  (Mills)  had  been  guaranteed 
against  loss  in  consequence  of  his  accepting  this  bill,  by  one  Lawrence. 

On  the  7  th  of  December,  1832,  Baker  induced  Lawrence  to  accept  a  bill 
drawn  by  him  at  one  month,  for  184/.  2s,  Ad,  which  the  defendants  also  dis- 
counted at  Baker's  request,  in  the  same  manner  as  the  above-mentioned  bill 
for  200/. 

Previously  to  the  bills  becoming  due,  Baker  paid  to  his  credit  at  the  de- 
fendants' bank,  a  sum  of  money  exceeding  the  amount  of  the  two  bills,  and 
on  the  3d  oX  January,  1832  (the  200/.  bill  being  due  on  the  7  th  of  that  moQth» 
and  the  bill  for  184/.  2«.  4d,  on  the  10th),  Baker,  accompanied  by  Lawrence, 
came  to  the  defendants'  banking  house,  and  Lawrence  presented  two  checks 
drawn  upon  the  defendants  hy  Baker,  one  for  200/.  and  another  for  184/.  2f.  4c/., 
and  at  the  same  time  requested  that  the  two  bills  might  be  delivered  to  him 
in  exchange  for  the  cheques,  which  was  accordingly  done,  and  the  bills  were 
cancelled. 

A  fiat  in  bankruptcy  was  issued  against  Baker  on  the  9th  of  January  fol- 
lowing, and  the  plaintiffs  were  chosen  assignees,  who  brought  an  action  against 
Lawrence  to  recover  the  said  sum  of  384/.  %s.  4d.,  the  amount  of  the  two  bills 
so  paid  to  him  as  aforesaid,  which  it  was  alleged  was  a  fraudulent  preference. 
At  the  trial  they  recovered  a  verdict  for  184/.  2s,  4d,  (the  amount  of  the  bill 
accepted  by  Lawrence),  but  they  failed  to  identify  him  with  the  bill  accepted 
by  Mills, 
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The  usigiiees  then  oommenoed  the  present  action  against  the  defendants,  to     ^^^^^Jm*. 
recover  the  amount  of  the  bill  for  200L,  but  at  the  trial  the  plaintifb  were 
nonsuited,  the  learned  judge  not  considering  that  there  was  any  proof  of  a 
fraudulent  preference  of  the  defendants,  but  he  reserved  leave  to  the  plain- 
tiflk'  counsel  to  move  to  enter  a  verdict  for  the  plaintiffs. 

S^fotMe,  Serjt.,  having  obtained  a  rule  nm,  accordingly,  on  a  former  day, 

Wilde,  Serjt.,  Thetiger,  and  Channell,  now  shewed  cause.  The  plain- 
tiffs originally  considered  that  Lawrence  was  the  party  who  alone  could  be 
benefitted  by  the  payment  of  these  two  bills  of  exchange,  and  therefore, 
they  sued  him  for  the  whole  amoimt  of  both,  and  having  fiiiled  in  that 
action,  as  to  the  200/.  bill,  they  now  seek  to  charge  the  present  defendants. 
By  recovering  in  that  action,  the  amount  of  the  one  bill,  they  established  the 
principle  which  is  applicable  to  the  whole  of  this  transaction;  there  was 
nothing  but  a  fact  wanting,  vu,,  proof  of  the  guarantee  given  to  Mills 
by  Lawrence,  to  have  entitled  the  plaintiffs  to  recover  for  the  whole  amount 
against  Lawrence,  and  it  was  as  much  a  fraudulent  preference  of  him,  by  pay- 
ing the  amount  of  one  bill  as  the  other.  He  was  liable  to  pay  both ;  one  as 
acceptor,  the  other  as  a  guarantee  for  the  drawer.  But  a  question  arises 
whether  there  was  any  fraudulent  preference  in  the  present  case.  It  was  not 
sufficient  to  shew  that  Baker  was  in  insolvent  circumstances  when  he  gave 
the  checks  to  Lawrence;  it  was  necessary  to  go  further,  and  prove  that  the 
payment  was  made  in  contemplation  of  bankruptcy,  Morgan  v.  Brundrett  (a). 
Wheelwright  v.  Jackson  (b).  In  the  former  case,  Mr.  Justice  /.  Park  said, 
that  the  cases  upon  this  subject  had  gone  too  far.  Here,  too,  the  plaintiffs 
are  obliged  to  contend  for  two  different  intendments,  as  resulting  from  one 
act. — First,  an  intention  to  prefer  Lawrence  as  to  the  payment  of  184/.  *,  and 
secondly,  an  intention  to  prefer  the  defendants,  as  to  the  payment  of  the  200/. 
But  it  is  clear  that  the  bankrupt's  good  intentions  were  directed  towards 
Lawrence,  and  not  the  defendants.  The  bankrupt  could  have  had  no  motive 
for  paying  the  money  to  the  defendants,  for  they  had  already  good  security  in 
their  hands.^  7Viu2a/,  C.  J. — In  four  or  five  days,  if  nothing  had  been  done, 
the  bankers  might  have  paid  themselves.] — ^The  efilect  of  the  payment  made, 
was  to  discharge  Lawrence  from  liability,  Guthrie  v.  Crossley  (c). 

Spankie,  Serjt.,  and  Flatt,  for  the  plaintiff8.^-There  can  be  no  doubt 
but  that  Baker  at  the  time  he  drew  these  checks  was  in  insolvent  circum- 
stances. The  giving  up  of  the  bills  before  they  became  due  was  not  a  trans- 
action which  is  usual  amongst  bankers.  Lawrence  mlist  be  considered  as 
Baker^s  agent,  and  the  delivery  of  the  bills  to  Lawrence  is  the  same  as  a 
delivery  to  the  bankrupt  himself  At  that  time  Lawrence  was  not  the  bank- 
rupt's creditor  as  to  the  200/.,  for  Mills  had  accepted  the  bill,  and  he  might 
have  had  a  remedy  over  against  Lawrence^  if  he  had  been  called  upon  to  pay 
the  amount ;  but  at  the  time  the  payment  was  made,  Lawrence  was  not  a 
creditor.  This  was  an  accommodation  bill,  and  the  money  raised  on  it  was 
in  reality  advanced  by  the  defendants ;  for,  on  the  8d  of  January,  neither 

(a)  5  B.  &  Ad.  297.  (c)  2  Car.  &  P.  801. 

(6)  •  Tanst.  109. 
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MilU  nor  Lawrence  were  creditors  of  Baker,  The  eflect,  therelbre,  of  the 
payment  on  the  Sd  of  January  was  a  payment  to  the  defendants. 

■  TiNDAL,  C.  J. — The  plaintiffs  are  not  entitled  to  recover  in  the  present 
action,  unless  they  can  shew  that  a  fraudulent  preference  of  the  defendants 

by  the  bankrupt,  was  intended  when  the  checks  were  paid.  It  is  not  diffi- 
cult to  understand  that  on  account  of  relationship  or  friendship,  or  it  may  be 
through  gratitude,  or  some  other  motive,  an  insolvent  debtor  may  select  par- 
ticular individuals  from  the  crowed  of  creditors,  and  make  payments  to  them, 
with  an  intention  to  prefer  them  to  others.  But  it  has  been  contended  in  the 
present  case,  that  if  from  such  an  illegal  motive  with  respect  to  A.,  the  bank- 
rupt pays  money  to  B.,  that  the  assignees  may  sue  B.  for  the  money  so  paid. 
But  f  think  that  this  would  be  carrying  the  law  upon  this  subject,  an  alarming 
step  further  than  any  of  the  cases  warrant.  In  the  present  case  is  there  any 
ground  for  supposing  that  a  fraudulent  preference  of  the  defendants  was 
intended?  I  can  find  no  evidence  of  any  such  intention;  Lawrence  had  un- 
doubtedly been  a  friend  to  the  bankrupt,  and  he  being  immediately  liable  to 
pay  one  bill,  and  ultimately  liable  to  pay  the  other,  we  can  suppose  that  the 
bankrupt  was  anxious  to  save  his  friend,  and  it  was  not  unnatural  that  he 
should  endeavour  to  withdraw  the  two  bills  from  the  hands  of  the  defendants. 
But  the  plaintifis  have  put  their  own  seal  upon  this  part  of  the  transaction. 
They  sue  Lawrence  for  the  amount  of  both  bills,  and  have  recovered  the 
amount  of  one  of  them ;  but  I  can  see  nothing  to  distinguish  one  case  from 
the  other,  the  only  difference  was  that  the  proof  was  more  difficult,  and  the 
plaintiffs  not  being  prepared  to  prove  that  Lawrence  had  given  a  guar^tee  to 
MilUf  they  did  not  recover  the  amount  of  the  bill  which  was  accepted  by 
MilU,  Under  these  circumstances,  I  think  the  nonsuit  was  right,  and  I  see 
no  ground  for  settmg  it  aside. 

Park,  J. — ^The  plaintiffs  themselves  sued  Lawrence,  as  the  man  whom 
the  bankrupt  had  preferred,  and  they  could  have  recovered  the  amount  of  both 
bills,  if  they  had  connected  him  with  the  bill  for  200/.  Upon  that  ground  I 
think  the  nonsuit  was  right. 

Yaughan,  J. — There  is  not  the  slightest  groiuid  for  disturbing  this  non- 
suit. The  question  is,  was  the  money  paid  to  the  defendants  by  way  of 
fraudulent  preference?  The  payment  of  the  checks  by  the  bankers  was  ia 
the  ordinary  course  of  their  business ;  the  bankrupt  had  a  sum  of  money  in 
their  bank,  and  they  were  bound  to  pay  the  checks. 

.  BosANQUBT,  J. — Sufficient  grounds  have  not  been  laid  before  the  Court  to 
induce  them  to  disturb  this  nonsuit.  Here  money  is  paid  into  a  banker's 
hands  before  an  act  of  bankruptcy  is  committed,  and  some  fraud  on  the 
bankrupt  laws  must  be  shewn,  to  entitle  the  plaintiffs  to  recover.  .  Is  this  a 
case  of  that  description?  Th^  defendants  discounted  two  bills,  whereby 
they  became  their  property.  The  bankrupt,  contemplating  bankruptcy, 
pays  in  a  sum  of  money  to  the  bank,  with  a  view  of  enabling  Lawrence  to 
purchase  the  two  bills  the  property  of  the  bankers.  The  bankrupt  then 
draws  checks  in  Lawrence's  favour,  and  it  was  for  his  benefit  that  the  whole 
transaction  occurred.  Rule  discharged. 
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Green  v.  Glasebrook. 

WM^ILDE,  Serjt.,  shewed  cause  against  a  rule  which  had  been  obtained,  iradcfmiduit 
calling  upon  the  plaintiff  to  shew  cause  why  a  sum  of  money,  paid  into  {^^i^S^^a 
Court,  in  lieu  of  bail  above,  under  Stat.  7  &  8  Geo.  4,  c  71,  sec.  2,  should  lieaof  bail 
not  be  restortd  to  the  defendant,  upon  the  ground  that  the  affidavit  by  which  ueecrfStatTA 
he  had  been  held  to  bail  was  defective.    It  is  contended  that  the  present  8Qeo.4,ft^l, 
application  cannot  now  be  sustained.    The  object  of  the  affidavit  of  debt  is  to  wardi  object 
bring  the  defendant  into  court;  and  he  having  chosen  to  deposit  the  money,  j^lJwchlw''* 
and  enter  an  appearance,  in  pursuance  of  the  Statute,  which  is  equivalent  wMb«ld  to  bail 
to  bail  abpve,  it  is  too  late  to  take  the  present  objection.  "  dafectiw. 

Toddy,  Serjt.,  in  support  of  the  rule,  said  it  would  be  very  hard  upon 
the  defendant  if  he  could  not  avail  himself  of  a  valid  objection  to  the  affidavit 
by  which  he  had  been  held  to  bail.  The  defendant  was  compelled  to  enter 
an  appearance,  in  pursuance  of  the  Statute,  but  it  was  done  under  protest 
that  the  present  application  would  be  made,  as  soon  as  it  was  possible  to 
do  so. 

TiNDAL,  C.  J. — ^It  appears  to  me,  that  the  Statute  7  &  8  Geo.  4,  c.  71,  is 
very  beneficial  to  defendants.  It  imposes  no  duty  upon  them,  but  it  gives 
them  an  option  and  a  choice ;  instead  of  putting  in  and  perfecting  special 
bait,  they  may  deposit  a  sum  of  money,  into  Court,  which  is  to  await  the 
event  of  the  suit:  and  thereupon  the  defendant  is  required  to  enter  a 
common  appearance,  or  file  special  bail,  within  such  time  as  he  would  have 
been  required  to  put  in  and  file  special  bail  in  the  action.  As  the  de- 
fendant has  chosen  to  avail  himself  of  this  Statute,  he  cannot  take  this 
objection. 

The  rest  of  the  Court  concurred.  Rule  discharged. 


RoLFE  V.  Brown.  jo*.  29c&. 

W/W77GIITMAN  moved  for  a  rule  nin,  with  a  stay  of  proceedings,  to  set  An  application 
aside  a  judgment  and  subsequent  proceedings,  on  the  ground  of  jJaJ^"J^^ 
irregularity.     The  defendant  makes  oath,  that  he  had  a  writ  of  summons  «x«cation  for 
served  upon  him,  but  that  he  had  received  no  further,  notice  that  the  action  ^^^m  to 
was  proceeding,  until  an  execution  was  lened  to  recover  the  debt  and  costs.  *^*"2flZ!i/ 
He  has  since  ascertained,  that  the  declaration  and  other  proceedings  had  been  ingt,  anlcM 
served  on  his  father,  who  had  a  difierent  residence.  SjStea^onhaa 

beep^vento 
Park,  J.  (who  was  sitting  alone). — ^Take  a  rule  nwi,  but  you  are  not  ^^"*  * 
entitled  to  stay  the  proceedings,  as  you  have  not  given  the  plaintifiT  notice  of 
this  application. 

Rule  granted. 
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Moore  v.  Strong. 

If  goods  »rt  A  SSUMPSIT  for  goods  sold  and  delivered  and  on  an  account  stated. — Ptea 
to  %  and  five  Ist.  Ivon  oBiumpsti.     2dly.  A  set-off  for  goods  sold  and  delivered  by 

mSifbmare  ^®^®"*^«^"*  ^^  ^^®  plBmiiff.—Replieatian  to  the  second  plea.  That  the  said 
mutual  deal-  Supposed  debts  and  causes  of  set-off  in  the  said  plea  mentioned,  did  not  nor 
tbTpartiei^  ^^^  *"y»  ®^  either  of  them,  or  any  part  thereof,  accrue  to  the  defendant  at  any 
Quere,  whether  time  within  six  years  next  before  the  commencement  of  this  suit  in  manner 
coniM  within  ^^  form,  &c. — Rejoinder,  That  the  said  debts,  &c.  did  accrue  to  the  said 
S"in  **1f'*S      d®^^'*^^*  within  six  years,  &c.,  and  issue  thereon. 

accounuinthe  At  the  trial  before  the  Secondary,  it  appeared  that  in  October,  and 
Liniutions.  November,  1826,  the  defendant,  who  was  a  wine  merchant,  supplied  the 
plaintiff,  then  out  of  business,  with  goods  to  the  amount  of  9/.  12#.  No 
flirther  dealings  took  place  between  the  parties,  until  June,  1830,  when  the 
{l^laintiff,  who  was  then  trading  as  a  grocer,  supplied  the  defendant  with 
goods,  which  he  continued  to  do  from  that  time  till  1833,  when  the  whole 
amounted  to  26/.  1«.  3(/.  Between  June,  1830,  and  1833,  the  defendant  also 
supplied  the  plaintiff  with  goods  to  the  amount  of  16/.  12«.  If  the  9/.  12«. 
was  added  to  the  16/.  12«.  then  the  balance  of  account  was  in  defendant's 
fiivour.  A  witness  was  called  by  the  defendant,  to  prove  that  the  goods  deli- 
vered by  the  plaintiff  to  the  defendant  in  1830,  were  supplied  in  reduction  of 
the  debt  incurred  in  1826,  but  it  was  objected  that  this  would  indirectly  have 
the  effect  of  giving  parol  evidence,  to  take  the  case  out  of  t^  Statute  of 
Limitations,  contrary  to  the  provisions  of  Lord  Tenterden^e  Act  (a).  The 
Secondary  rejected  the  evidence,  and  the  jury  found  a  verdict  for  the 
plaintiff. 

Cottingham  obtained  a  Rule  nisi  for  a  new  trial,  on  the  ground  that  this 
witness  was  improperly  rejected. 

Humfrey  shewed  cause. — It  will  be  contended  that  this  case  is  within  the 
exception  of  merchants*  accounts,  in  the  Statute  of  Limitations,  and  that 
therefore  the  evi4ence  was  admissible.  But  it  is  submitted  that  there  were 
no  mutual  dealings  between  these  parties  until  1830,  when  goods  were  fur- 
nished on  both  sides.  The  exceptive  words  in  the  Statute  are  "other  than 
for  such  accounts  as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  or  servants.'' — \Tindal,  C.  J. — ^This  exception  is  not 
confined  to  the  accounts  of  persons  who  are  actually  merchants :  it  has  been 
extended  to  other  persons  who  are  not  merchants,  but  the  accounts  roust 
be  mutual.] — Calling  v  Scoulding  {b)  may  be  relied  on  on  the  other  side^ 
but  there  the  items  commenced  on  each  side  in  1779.  In  Cotee  v  Harrie  (c) 
Denniean,  J.,  held  that  the  clause  in  the  Statute  of  Limitations  about 
merchants'  accounts,  extended  only  to  cases  where  there  were  mutual 
accounts  and  reciprocal  demands  between  two  persons.  But  if  there  wero 
only  a  demand  by  A.  against  B,  m  the  common  way  of  business,  as  by  a 
tradesman  on  his  customer,  that  cannot  be  called  merchants'  accounts. — 

(a)  Stat.  9  Geo.  4,  c.  14,  s.  1.  (c)  BuJ.  N.  P.  150. 

(b)  7  T.  R.  192. 


Stkomo. 
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[Park,  J. — There  were  no  mutual  accounts  in  that  case.] — ^In  Craneh  v.  Omm.  Pkaa. 
Kirkman  (d),  Lard  Kenyan,  in  remarking  on  the  last  cited  case,  observes  jj^^ 
that  "  he  agreed  that  where  the  demand  of  one  party  arises  long  after  the  ^^^ J^^ 
demand  of  the  other,  that  shall  not  revive  the  antecedent  account.'^ — ^In  the 
present  case»  nearly  A\e  years  intervened  between  the  supply  of  the  first 
parcel  of  goods  to  the  plaintiff,  and  the  time  when  mutual  accounts  com* 
menced  between  them.— [Ttnifa/,  C.  J. — ^Do  you  contend,  that  if  goods  are 
supplied  by  one  party  in  the  year  1825,  and  by  the  other  in  the  year  1826, 
that  Uie  case  would  not  be  within  the  exception  ?] — ^In  that  case  the  alignment 
would  not  apply. — [Tindal,  C.  J. — ^You  have  put  an  extreme  case  on  the 
one  side,  and  I  now  put  an  extreme  case  on  the  other.] — Lard  Kenyan  excepts 
the  case  where  the  demand  of  one  party  arises  long  after  the  demand  of  the 
other,  and  he  must  mean  some  time  less  than  six  years. — [Boeanquei,  J. — 
You  admit  there  were  merchants'  accounts  from  a  certain  period  ?] — Yes,  from 
1830,  when  the  accounts  became  mutual. — [Tindaly  C.  J. — You  must  take 
yourself  to  1830 ;  at  that  time  the  plaintiff  owes  the  defendant  money,  and 
supplies  him  with  goods.] — If  the  first  item  in  the  account  is  not  within  the 
exception  in  the  Statute,  as  to  merchants'  accounts,  then  the  evidence  was 
properly  rejected,  as  it  would  have  the  efiect  of  allowing  parol  evidence  of  an 
acknowledgment  to  take  the  case  out  of  the  Statute  of  Limitations.  Another 
objection  is,  that  if  the  defendant  had  relied  upon  the  accounts  being  mer- 
chants' accounts,  he  ought  to  have  stated  that  in  his  rejoinder,  instead  of 
joining  issue  on  the  replicatkin. 

Tindal,  C.  J. — This  case  may  be  determined  without  reference  to  the 
Statute  of  Limitatk>ns.  It  appears  that  the  sheriff  refused  to  receive  in 
evidence  a  conversation,  between  the  plaintiff  and  a  witness,  because  it  would 
indirectly  have  the  effect  of  receiving  parol  evidence  of  an  acknowledgment, 
to  take  one  of  the  items  in  the  set-off,  out  of  iJt^  Statute  of  Limitations. 
But  I  think  the  evidence  ought  to  have  been  received,  for  I  cannot  say  that  it 
would  not  have  appeared,  that  these  very  goods,  supplied  by  the  plaintiff  in 
1830,  were  intended  as  a  set-off  to  the  price  of  the  goods,  supplied  by  the 
defendant  to  the  pUiintiff  in  1825 ;  and  it  would  be  strange  if  the  plaintiff 
might  wait  until  six  years  had  expired  from  the  time  when  he  purchaised  the 
first  goods  from  the  defendant,  and  then  sue  him  for  the  goods  so  supplied  by 
him,  by  way  of  set-off.  I  decide  the  case  upon  this  ground,  without  reference 
to  the  Statute. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

id)  lPteake,N.P.C.  164. 
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Lowe  i\  Griffiths. 

Where  an  in*  A  SSUMPSIT  for  use  and  occupation.    Pleii,  infancy.    The  cause  was  tried 

h^^al^ez-  before  Aldersm,  B.,  on  the  last  Oxford  circuit,  when  it  appeared  that  the 

ercised  his  call-  defendant  had  served  his  apprenticeship  as  a  barber,  and  being  desirous  of  exer- 

ba^toT^u"  *  pising  his  calling,  he  took  a  house  cf  the  plaintiff,  consisting  of  two  rooms  on  the 

*^*i  **irf"  ^  ground  floor,  one  of  which  was  used  as  a  shop,  and  three  rooms  up  stairs ;  the 

jury  to  decide,  rent  agreed  to  be  paid  was  8«.  per  week,  and  the  defendant  occupied  the  pre- 

witWiTthe*^*™*  mises,  exercising  his  calling,  for  about  a  year  and  a  quarter,  when  the  greater 

termofnecet-  part  of  the  rent  being  unpaid,  the  plaintiff  brought  the  present  action,  the 

Sauhe^ni^  defendant  being  at  that  time  a  minor.     The  learned  judge  told  the  jury  that 

no  distinction  a  minor  coiild  not  trade  on  his  own  account,  and  that  he  was  only  liable  to  be 

carried  on  by  a  ^^^  ^'^  necessaries,  and  desired  them  to  say  if,  imder  these  circumstances* 

minor,  and  his  the  plaintiff  was  entitled  to  recover.     The  jury  found  a  verdict  for  the  de- 

occupation  in  a  -^  •* 

manual  em-         fendant. 

SSiatheli'nof  ^^  Michaelmas  Tenn last.  Godson  had  obtained  a  rule  nisi  for  a  new  trial, 

liable  for  the  on  the  ground  that  the  learned  judge  did  not  draw  the  attention  of  the  jury  to 

taken  for  el^r  ^be  distinction  between  a  trade,  and  the  exercise  of  a  manual  occupation. 

purpose. 

/.  C,  Talbot  now  shewed  cause. — ^It  will  be  said  upon  the  authority  of 
prisp  V.  Churchill  (a),  that  an  in&nt  may  be  sued  for  the  price  of  a  lodg- 
ing, but  here  the  defendant  carried  on  a  trade  upon  the  plaintiff's  premises, 
and  no  distinction  has  ever  been  drawn  between  the  exercise  of  a  trade,  and  a 
manual  occupation.  The  jury  have  also  found  that  the  defendant  occupied 
more  than  a  mere  lodging.  Kirton  v.  Eliott  (5),  may  also  be  cited  to  shew 
that  an  action  lies  against  an  in&nt  for  rent  in  arrear,  upon  a  lease  made  to 
him  during  his  in&ncy ;  but  the  same  case  is  mentioned  nomine  Keetle  v. 
Eliot,  Rollers  Abr.  (e),  and  there  it  appears  that  the  infant  continued  in  the 
occupati(m  afler  he  became  of  age,  and  that  made  him  chargeable  for  the 
arrears  which  accrued  during  his  infancy.  Kstsey's  case  {d)  is  to  the  same 
efifect.  In  Evelyn  v.  Chichester  (e),  it  was  held  that  the  lord  of  a  manor  could 
maintain  an  action  for  a  fine  due  upon  the  admittance  of  an  in&nt  copyholder ; 
but  there  also  the  defendant  had  continued  in  possession  of  the  estate  afler 
he  became  of  age. 

Godson^  in  support  of  the  rule. — ^There  is  a  manifest  distinction  between 
the  case  of  an  infant  carrying  on  a  trade,  and  one  who  uses  a  mere  manual 
occupation,  as  in  the  present  case.  It  is  against  the  policy  of  the  law  to  dis- 
courage an  infant  from  obtaining  his  livelihood,  by  the  exercise  of  his  calling. 
This  is  not  a  trade  used  by  the  infant,  and  therefore  the  contract  was  not  void 
upon  the  ground  that  the  house  was  used  for  the  purpose  of  a  trade.  It  is 
clear  that  an  infant  is  liable  to  pay  for  lodgings,  Lloyd  v.  Johnson  (y),  and  also 
for  necessaries,  whether  furnished  to  him  or  his  family.  Turner  v.  Trisby  (^). 
The  question  is,  whether  this  was  or  was  not  an  imprudent  act  on  the  part  of 
the  defendant,  to  pay  a  small  rent,  which  enabled  him  to  obtain  his  livelihood 
by  the  exercise  of  his  calling. 

(a)  Cited  in  Lloyd  v.  Joknton,  1  Bos.  {d)  Croke  Jm.  320. 

&  Pnl.  840.  {€)  3  Burr.  1717. 

ih)  »  Bulstrode,  69.  (/)  1  Bos.  &  Pal.  S40. 

(c)  1  Roll.  Abr.  7S0,  tit  Enfants.  (K).  {g)  S(r.  168;  1  SeL  N.  P.  ISO.  n.  76. 
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TiNBAL,  C.  J,— It  I4>pear8  to  me  that  the  verdict  in  this  case  was  properly 
found.  The  infant  was  carrying  on  a  trade,  or  he  was  not.  If  he  was,  then 
he  would  not  be  liable  for  the  hire  of  a  house  used  for  the  purposes  of  his  trade. 
If  he  was  not  a  trader,  then  the  question  would  be,whether  the  contract  on  which 
he  was  sued,  was  a  contract  for  necessaries.  The  word  necessaries  is  a  term 
of  a  wide  and  accommodating  meaning ;  it  has  been  held  to  include  not  only 
food  and  clothing,  but  also  tibe  costs  of  education  and  instruction.  It  has  also 
been  held  that  a  livery  supplied  to  the  servant  of  an  officer  in  the  army,  came 
within  the  import  of  a  necessary  supplied  to  the  master,  the  station  of  the 
individual  having  been  such  as  to  entitle  him  to  keep  a  servant.  In  the  pre* 
sent  case,  it  was  left  to  the  jury  to  say  whether  it  was  necessary  that  the 
plaintiflC  carrying  on  the  business  of  a  barber,  should  hire  a  house  containing 
five  rooms,  and  they  found  that  it  was  not  necessary.  And  I  think  the  verdict 
should  not  be  disturbed. 


Com.  Pieiu. 


Park,  J. — The  question  of  necessaries  must  ever  have  respect  to  the  sta- 
tion in  life  of  the  iiulividual.  In  the  present  case,  the  house  was  not  necessary 
for  a  perscm  in  the  situation  of  the  defendant.  This  was  a  questi<Mi  entirely 
lor  the  jury,  and  especially  where  the  sum  in  dispute  is  so  trifling,  the  Court 
will  not  interfere 

Vaughan,  J. — ^I  am  of  the  same  opinion:  there  was  nothing  like  a  mis- 
direction in  this  case;  and  the  questi<Mi  of  necessaries  was  properly  left  to  the 
jury. 

BosANQUET,  J.^— On  referring  to  the  notes  of  the  learned  judge  who  tried 
the  cause,  it  appears  that  he  left  it  to  the  jury  to  say  whether,  under  the  cir- 
cumstances, the  house  was  necessary  for  the  defendant  or  not.  He  does  not 
recollect  whether  he  drew  the  distinction  between  a  trader,  and  a  person  using 
a  mere  manual  occupation.  My  view  of  the  case  coincides  with  that  of  the 
jury.  Rule  discharged. 


MiLLBR  V.  Miller. 

'MM^ATSON'  appMed  for  a  nile  to  shew  cause  why  the  demandant^s  count 
should  not  be  set  aside  for  irregularity ;  the  same  not  being  entitled,  in 
pursuance  of  Reg.  Hil.  T,4W.4  (a).—[Tindal,  C.  J.— Do  those  rules  apply 
fjo  real  actions  ?] — That  is  the  question  to  be  raised.  It  is  submitted  that  by 
the  true  construction  of  the  Statute  8  &  4  Wm.  4,  cap.  42,  taken  in  conjunc-' 
tion  with  the  rules  of  Hil.  7!,  4  W.  4,  which  were  passed  in  pursuance  of  that 
Statute,  that  the  rule  above  mentioned  applies  to  all  actions,  whether  real  or 
personal  That  act  recites  **  that  it  would  greatly  contribute  to  the  diminish- 
ing of  expense  tn  tuiis  in  the  superior  courts  of  common  law  at  WestminHer 
if  the  pleadings  therein  were  in  some  respects  altered,"  and  then  in  sec.  1,  it 
is  enacted,  "  That  the  judges  of  the  said  superior  courts,  or  any  eight  or  more 
of  them,  of  whom  the  chiefs  of  each  of  the  said  courts  shall  be  three,  shall  and 


(a)  Which  directs  "  that  ererv  pleading 
ai  well  as  the  declaration .  shall  be  entitled 
of  the  day  of  the  mooth  and*  year  when  the 


J€m.2BA. 


The  rules 
pused  in  pui:- 
stuiDceof  Stat. 
3  &  4  Wm.  4, 
c.  42,  refer  oalj 
to  actions  over 
which  the 
CourU  of  Com- 
mon Law  have 
a  concurrent 
jurisdiction, 
and  therefore 
thej  do  not  ex- 
tend to  rmd 
actions. 


same  was  pleaded,  and  shall  bear  no  other 
time  or  date." 


)2  TERM  REPORTS  in  thb  COMMON  PLEAS. 

Cam,  PUat,     may,  by  any  rule  or  order  to  be  from  time  to  time  by  them  made^  in  term  or 
j|T^^       vacation,  at  any  time  within  ^ve  years  from  the  time  when  this  act  shall  take 
V.  effect,  make  such  alterations  in  the  mode  of  pleading  in  the  said  courts,  and  in 

Miusa.  ^  mode  of  entering  and  transcribing  pleadings,  judgments,  and  other  pro- 
ceedings in  actions  at  law,"  as  to  them  may  seem  expedient.  The  rule  in 
question,  upon  which  this  motion  is  founded,  was  passed  in  pursuance  of  Uie 
power  thus  given  to  the  judges,  and  the  preamble  to  those  rules  recites  the 
words  of  the  Statute,  which  it  is  submitted  are  sufficiently  large  to  include  real 
as  well  as  personal  actions  at  law.  The  expression  used  in  the  ride  is  that 
every  pleading  shall  be  entitled,  &c. 

TiNDAi,  C.  J. — It  appears  to  me,  that  upon  the  just  construction  of  the 
preamble  and  first  section  of  the  Stat.  3  &  4  Wm.  4,  c.  42,  that  the  power  of 
the  judges  to  make  alterations  in  the  mode  of  pleading,  is  confined  to  the  pro- 
ceedings in  those  suits  in  which  the  Courts  have  a  concu^ent  jurisdiction ; 
and  no  rule  has  been  expressly  made  by  this  Court  for  altering  the  mode  of 
proceeding  in  real  actions.  By  Stat.  1 1  Geo,  4,  and  1  Wm,  4,  c.  70,  sec.  1 1  (6), 
the  judges  are  empowered  to  make  general  rules  and  orders  in  matters  over 
which  the  Courte  of  Common  Law  have  a  common  jurisdiction,  and  the  latter 
Statute  is  in  pari  materia  with  the  former  one,  and  I  feel  no  doubt  upon  the 
(|uestion. 

Park,  J.-— I  am  of  the  same  opinion.  The  difierent  courte  have  still  pecu- 
liar jurisdictions  in  certain  matters.  Revenue  causes  are  confined  to  the  juris- 
diction of  the  Court  of  Exchequer,  and  criminal  proceedings  issue  from  the 
Court  of  King*e  Bench. 

Vaughan,  B.,  concurred. 

BosANQUET,  J. — The  Stat.  3  &  4  Wm.  4,  c.  42,  manifestly  relates  to  the 
same  power  to  make  rules,  as  is  set  forth  in  sec.  II  of  the  Stet.  1 1  Geo,  4, 
&  1  Will.  4,  c.  70. 

Rule  refused. 

(6)  By  sec.  11,  "  in  all  cases  relating  to  more  of  them,  inclodiog  the  chiefs  of  each 

the  practice  of  any  of  the  Coarts  of  King's  court,  to  moke  general  ruleg  and  orders  for 

Bench,  Common  Pleas,  or  Exchequer,  in  regulating  the  proceeding  of  all  -the  said 

matters  over  which  the  said  conrts  have  a  cooru ;    which  said  rules  and  orders  so 

common  jurisdiction,  or  of  or  relating  to  made,  shall  be  observed  in  all  the  said 

the  practice  of  the  Court  of  Error  before  courts;  and  no  general  rule  or  order  res- 

meDtlooed.  it  shall  be  lawful  for  the  judges  pecting  such  matters  shall  be  made  in  any 

of  the  said  courts  jointly,  or  any  eight  or  manner  except  as  aforesaid." 
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JoNJKs  t?,  Bbown  and  oV  ^^■^^i.^?'- 

'JHIESPASS  for  bKokiog  and  entering  •  messuage  of  the  plainti^  and  for  Trespass  for 

taking  divers  goods  and  chattels  of  the  plaintij^  then  being  in  the  said  SanTS^dl!'' 

messuage.  The  defendants,  as  to  the  breaking  and  entering,  suffered  judgment  The^^- 

by  de&ult.  Aft  to  the  residue  of  the  Bappoaed  tiespass,  they  pleaded.  y?r«l,  the  da?pi2L,VI^ 

general  issue,  not  gmUy'  SkeondPha,  that  the  said  goods,  &c.  were  not  nor  ^**°V*i[^" 

w««  or  was  any  or  either  of  them»  or  any  part  thereof,  at  the  said  time  when,  rapt!rnd*rtie 

&c.,  the  goods,  Ac,  of  the  plaintifl^  in  manner  and  form  as  the  pkuntiff  hath  l^Zfjf  * 

above  m  his  said  declaratioQ  complained  against  them,  the  defendants.  «nd  the  aMign- 

TAir<^/V«i.— That  loog  befofe  the  said  time  when,  &c,  to  wit,  on,  &c.,  and  S*Se  wtlgt"" 

from  thenoe  continually  until  the  issuing  of  the  commission  of  bankruptcy,  '^^t » then 

hereinafter  mentioned,  one  Ge0.  HfHealfi  was  a  grocer,  dealer,  and  chapman,  usual  form, 

within  the  meaning  of  and  subject  to  an  act,  &c.,  passed,  &c.,  intituled, "  an  Act  ^****  ^***  *"*^ 

to  amend  the  Laws  relating  to  Bankrupts,"  and  during  all  that  time  did  use  and  p«rt7  of  the^as- 

exercise  the  trade  of  a  grocer,  dealer,  and  chapman,  and  was  a  tnidsr  within  JjS^;  pUin- 

and  subject  to  the  provisions  of  the  said  act ;  and  the  said  Cr«or^  Meicaijk  tiff  claiming 

so  using  and  exercising  the  trade  of  a  grocer,  &c.,  afterwards,  to  wit,  on,  &a,  kJiJofa  witSu 

became  and  was  indebt^  to  P.  C,  &c.,  in  the  sum  of  iOOl  and  upwards,  for  a  g^  ^^u!!!^^ 

true  and  just  debt,  due  and  owing  to  him  from  the  said  Geo.  Meicaife,  and  the  made  thereof 

said  Geo,  Meicai/e  afterwards,  to  wit,  on,  &c.,  became  and  was  a  bankrupt  roJ^jJjjSand 

within  the  true  intent  and  meaning  of  the  said  Statute ;  «nd  that  thereupon,  to&  the  goods, 

a  certain  commission  of  bankruptcy  under  the  great  seal,  &c.,  grounded  upon  ih!^defo!idanta. 

the  said  Statute,  upon  the  petition  of  the  said  P.  C,  was  duly  awarded  and  ^^«  Mrranu' 

issued  against  the  sM  Geo.  MeUalfe,  directed  to  certain  commissioners  therein  juitifi^'fT^ 

named,  to  wit,  &c.  by  which  said  commisskm  our  lord  the  king  did  n^n^f  ensign,  2^IS^i^ 

appoint,  constitute,  and  ordain  them  his  special  oommissicners,  thereby  giving  the  said  gooda 

full  power  and  authoritjT'to  them ;  four  or  three  of  them  to  execute  the  said  ^."^^ 

commission  according  to  the  said  Statute,  &c.,  by  virtue  of  which  saki  comrois-  Msigneet,  but 

sion,  and  by  force  of  the  said  statute  concerning  bankrupts,  the  major  part  of  ^rS  gj^. 

the  said  commisswners  having  respectively  duly  taken  the  oath,  &c.,  after-  ^il^^^  *^* 

wards,  to  wit,  on,  &c^did  in  due  form  of  law  find  that  the  said  Geo.  Meteai/e  under  the^m- 

had  become  bankrupt  within  the  true  intent  of  the  said  Statute,  and  did  then  "^^^ 

and  there  declare  and  adjudge  him  to  be  a  bankrupt  accordingly;  and  the  wen  ai^ttted 

defendants  further  say,  that  afterwards,  to  wit,  on,  Ac.— [The  plea  here  set  |L%d^tbS* 

forth  the  proceedings  under  the  commission ;  the  choice  of  P.  C.  and  E.  M.  as  the  only  point 

assignees,  and  the  assignment  of  the  bankrupt's  eflecta  to  them  upon  certain  tL^^p^peny 

trusts.] — And  the  said  defendants  further  say,  that  before  and  at  the  sail  ^  ^  V^ 
time  when,  &c.,  in  the  said  dedaration  mentioned,  the  said  goods,  chattels, 
and  effects  in  the  said  declaration  mentbned,  were  the  goods,  chattels,  and 
eflects  of  the  saki  P.  C.  and  E.M.^  as  such  assignees  as  aforesaid,  and  whi<^ 
said  goods,  diattels,  and  effects,  just  before  the  said  time  when,  &c.,  and  whilst 
the  said  Geo.  Metcalfe  remained  and  continued  such  bankrupt  as  aforesaid, 
wecv»  in  the  possession  of  the  said  Geo.  Metealfe:  and  the  saki  defendants 
further  say,  tint  the  said  goods,  chattels,  and  effects,  so  being  the  said  goods, 
chattels,  and  eflects  of  the  saki  P.  C.  and  E.  If,  as  such  assignees  as  aforesaid 
of  the  said  Geo.  Metealfe,  remaining  such  bankrupt  as  aforesaul,  the  plaintiff 
claiming  title  to  the  said  goods,  xrhattels,  and  effects  in  the  said  declaration 
mentioned,  under  colour  of  a  certain  gift,  pretended  to  have  been  thereof  made 
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Cam,  PUat.  to  him  by  the  said  Geo.  Metcalfe,  whereas  nothing  of  or  in  the  said  goods, 
chattels,  and  effects,  in'^the  said  declaration  mentioned,  ever  passed  by  virtue 
of  that  gift ;  afterwards  and  before  the  said  time  when,  &c.,  and  whilst  the  said 
goods,  chattels,  and  effects  in  the  said  declaration  mentioned  were  the  goods 
chattels,  and  efiects  of  the  said  P.  C,  and  E,  M,,  as  such  assignees  as  aforesaid, 
and  whilst  the  said  Creo,  Meiealfe  remained  such  bankrupt  as  aforesaid,  to 
wit,  on,  &c.,  in  the  said  declaration  mentioned,  seized  and  took,  and  became 
and  was  possessed  of  the  said  goods,  chattels,  and  effects  in  the  said  deckra- 
tion  mentioned ;  and  thereupon  the  defendants,  on  the  day  and  year  in  the 
said  declaration  in  that  behalf  mentioned,  as  the  servants  and  by  the  command 
of  the  said  P.  C  and  E,  M.,  so  being  such  assignees  as  aforesaid,  seized,  took 
and  carried  away  the  said  goods,  chattels,  and  efl^ts  in  the  said  declaration 
mentioned,  so  being  in  the  possession  of  the  said  plaintiff  as  aforesaid,  as 
they  lawfully  might  for  Uie  cause  aforesaid,  which  are  the  same  supposed 
trespasses,  &c. 

Repiieaiian — as  to  the  two  first  pleas,  similiter. 

And  as  to  the  said  plea  of  defendants,  by  them  lastly  above  pleaded,  the 
plaintiff  says  that  the  said  goods,  chattels,  and  effects  in  the  said  declaration 
mentioned,  at  the  said  times  when,  &c.,  were  not  the  goods,  chattels,  and  eflects 
of  the  said  P,  C.  and  E.  M,,  as  assignees  as  aforesaid,  in  manner  and  form  as 
the  defendants  have  above  alleged,  but  then  were  the  goods,  chattels,  and 
efects  of  the  said  plaintiff,  as  in  the  said  declaration  mentioned,  and  this  the 
plaintiff  preys  may  be  inquired  of  by  the  country,  &c. 

At  the  trial  l)efore  Park,  J.  at  the  last  assizes  at  Warmek,  it  was  alleged 
that  the  plaintiff  Iiad  made  a  bond  fide  purchase  of  the  goods  in  question  of 
Metcalfe.  It  appeared  on  the  cross  examination  of  the  plaintiff's  witnesses, 
that  the  sale  had  taken  place  immediately  before  Metcalfe's  bankruptcy,  under 
circumstances  which  raised  a  strong  suspicion  that  it  was  fraudulent  and 
colourable ;  and  without  hearing  any  evidence  on  behalf  of  the  defendants,  the 
learned  judge  left  the  case  to  the  jury,  and  among  other  questions,  he  asked 
them  whether  they  were  satisfied  that  the  sale  was  fraudulent,  and  whether 
the  plaintiff  was  ^  party  to  the  fraud ;  the  jury  answered  the  questions  in  the 
aflirmative,  and  gave  a  verdict  for  the  defendants.  In  Michaelmas  Term  last, 
Hill  obtained  a  rule  to  set  aside  the  verdict,  and  for  a  new  trial,  upon  the 
ground  that  the  plaintiff  had  shewn  sufficient  title  to.  the  goods,  to  entitle 
him  to  recover  in  the  actioq. 

Goulbum,  Seijt.,  Humfrey,  and  MeUor,  now  shewed  cause. — ^It  was  clearly 
proved  that  the  plaintiff  was  a  participator  in  the  fraud  of  Metcalfe,  the 
bankrupt ;  and  this  was  expressly  found  by  the  jury.  It  is  possible  that  the 
plaintiff  might  have  relied  on  a  mere  naked  possession  of  the  property,  but  he 
having  attempted  to  shew  that  the  sale  by  Metcalfe  was  hand  fide,  he  was 
bound  by  the  evidence  which  he  produced.  Sherriffy,  Cadell(a),  is  in  point. 
That  was  an  action  of  trover  for  a  ship,  and  the  plaintiff,  to  prove  his  title, 
produced  the  ship's  regist^,  but  being  unable  to  prove  the  due  execution  of 
an  assignment  of  it  to  himself,  he  attempted  to  rely  on  his  mere  possessory 
title,  by  calling  witnesses  to  prove  the  pa3rment  of  various  sums  for  repairs, 
&c. ;  but  Lord  Kenyan  ruled,  that  **  the  plaintiff  having  opened  his  case,  and 

(a)  8  Esp.  N.  P.  C.  616. 
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attempted  to  go  into  evidende  of  property  through  the  medium  of  written  Com.  Pimw 
evkfeoa^  which  evidence,  too,  had  in  some  measure  proved  a  title  out  of  him,  j^^ 
he  should  not  thea  be  allowed  to  give  parol  evidence  to  establish  his  title."  So 
here,  the  plaintiff  having  onoe  attempted  to  shew  that  he  made  a  bond  fide 
purchase  of  the  goods,  he  could  nol  aflerwards  fall  back  upon  a  mere  naked 
possession,  as  being  sufficient  to  entitle  him  to  recover  in  the  action.  The 
issues  upon  the  traverse  of  property  and  upon  the  special  plea,  are 
identical,  but  in  the  replication  to  the  special  plea,  all  the  proceedings  under 
Meleai/B*s  bankruptcy  are  admitt^,  and  the  only  question  which  arises  upon 
that  plea,  is  the  identity  of  the  goods.  The  plaintiff  was  obliged  to  deduce  a  title 
from  Meteaife,  and  there  was  therefore  sufficient  ground  to  satisfy  the  jury 
as  to  that  question. 

Hiii  and  Amos,  in  support  of  the  rule. — Sherriffy,  Cadell(b),  is  not 
ID  point.  That  was  an  action  of  trover,  to  sustain  which,  the  plaintiff 
must  shew  that  he  had  a  complete  property  in  the  chattel.  Nor  was  it 
shewn  at  the  trial  that  the  defendants  had  any  property  in  the  goods,  which 
is  another  very  important  distinction  between  that  case  and  the  present,  for  no 
evidence  was  offered  to.  prove  the  defendant's  special  plea.  And  ifMeleai/e^s 
bankruptcy  was  not  proved,^  it  must  be  taken  never  to  have  existed.  The 
plaintiff  shewed  that  he  was  in  possession  of  the  goods,  and  the  defendants 
did  not  establish  that  they  had  any  title  to  them.  To  sustain  trespass,  an 
actual  exclusive  possession  is  sufficient,  as  against  a  wrong  doer,  without 
r^^ard  to  the  title  of  the  possessor  (c).  And  where  possession  is  proved,  the 
property  will  be  presumed  to  accompany  it,  until  title  be  shewn  in  another 
person.  Chambers  v.  Donaldson  (d).  And  here  the  plaintiff '»  possession  of 
the  house  was  admitted.  If  the  plaintiff  had  gone  on  to  prove  the  proceedings 
under  Metcalfe^ s  bankruptcy,  then  it  might  be  said  that  the  defendants'  title 
was  established,  but  this  was  not  done,  and  therefore  the  prima  faeis  pos- 
session of  the  plaintiff  ought  to  have  prevailed.  It  is  submitted  that  the 
proceedings  in  bankruptcy  are  not  admitted  by  the  replication.  Before  the 
new  rules  of  pleading,  the  defendants  would  have  been  enabled  to  give 
evidence  of  their  title,  under  the  plea  of  the  general  issue,  Argent  y.  Bur-- 
rant  («).  But  now,  the  denial  of  the  plaintiff's  property  in  the  goods,  must 
be  specially  pleaded  (/).  The  plea  setting  out  the  bankruptcy  is  very 
iDgenionsly  drawn,  but  the  Court  will  not  permit  the  use  of  pleadings  which 
ar^so  vague  as  to  deceive  the  other  side. 

TiNDAL,  C.  J. — ^This  is  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  house  and  taking  his  goods.  As  to  the  breaking  and  entering,  the 
defendants  suffer  judgment  to  go  by  default ;  but  as  to  the  taking  of  the 
goods,  the  general  issue  and  two  other  pleas  are  pleaded. — [His  Lordship  here 
read  the  pleas  as  already  stated.] — Now  in  answer  to  these  pleas,  the  plaintiff 
replies,  that  the  goods  are  the  goods  of  the  plaintiff.  It  is  to  be  remarked 
that  the  third  plea  states  several  distinct  fiicts,  all  shewing  a  title  in  the 
assignees  under  the  bankruptcy,  but  by  the  replication,  the  issue  is  taken 
upon  one  single  fact,  namely,  whether  the  property  taken  was  property 

(6)  2  Eip.  N.  P.  C.  ^16.  (0)  9  T.  R.  404 

J^  *,  ??'*;  ^V'  P  ^^'  ^  ^'  ^f>  ^^-  S^'  ""•  T.  4  Wm.  4.  V.  8. 
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Com,  Plein, 


belonging  to  the  plamtift  It  vas  competent  for  the  plaintiff  to  hare  put  all 
the  allegations  in  the  plea  in  issue,  by  one  denial,  with  the  exception  of  that 
part  which  could  be  proved  by  matter  of  record,  viz,  the  commission  of 
bankruptcy.  Nothing  is  more  oomnoon  than  an  action  for  trespass,  where  the 
defendant  justifies  under  a  judgment  against  B,,  and  in  the  plea  the  fi.fa. 
«nd  warrant  are  set  out;  and  if  the  plamtiff  should  join  issue  upon  an  alle- 
gation that  the  goods  taken  were  not  the  goods  of  B.,  it  could  not  be  said  that 
foiy  other  question  was  at  issue.  Now  what  was  the  real  question  to  be 
tried?  The  phiintiff  might  haye  insisted  that  the  goods  taken  were  his 
property ;  or  he  might  have  denied  the  identity  of  the  goods,  by  shewing  that 
the  bankrupt  had  never  exercised  any  control  over  him.  All  such  circum- 
stances as  these,  might  have  been  proved  to  support  the  issue  which  was 
joined.  Or  the  plaintiff  might  have  shewn,  although  that  is  carrying  his 
right  to  the  fullest  extent,  that  these  were  originally  the  gckids  of  the 
bankrupt,  but  that  the  assignees  had  so  long  allowed  him  to  remain  in  the  pos- 
session of  them,  exercising  full  apparent  control  over  them  in  ihb  course  of 
his  trading,  that  they  were  estopped  from  saying  that  the  assigtmient  to  the 
plaintiff  could  be  objected  to.  But  no  evidence  of  this  kind  was  given ;  it 
appeared  that  it  was  a  mere  pretended  sale  of  the  goods  between  the  parties, 
and  I  see  no  ground  for  disturbing  the  Verdict. 


Park,  J.— 'The  question  is,  what  was  the  issue  to  be  tried  under  these 
pleadings ;  and  I  agree  with  my  Lord,  that  the  only  question  was,  whether 
,these  goods  were  the  plaintiff's  goods  or  not.  With  regard  to  the  merits 
of  the  case,  I  never  witnessed  a  more  infamous  attempt  to  set  up  a  title  to 
property. 

Yaughan,  J. — ^I  am  of  the  same  opinion.  The  only  part  of  the  case  upon 
which  I  had  any  doubt  was,  how  far  the  pleadings  were  affected  by  the  new 
rules  of  pleading,  but  I  think,  upon  consideration,  that  they  do  not  make  any 
difference  in  the  case.  The  plaintiff  might  have  traversed  all  the  facts  in  the 
plea,  but  instead  of  doing  so,  he  says,  the  goods  are  mine.  Nobody  contro- 
verts the  propositkm,  that  possession  of  property  is  good  primd  facie 
evidence  of  title. 

BosANQUST,  J. — I  am  of  q>mion,  for  the  reason  already  given,  that  this 
rule  ought  to  be  discharged.  I  think  that  the  proceedings  in  the  bankrufftcy 
were  admitted  by  the  replication,  and  the  sole  question  at  issue  was,  whether 
the  goodn  in  question  were  the  property  of  the  assignees  or  of  the  plaintiff. 

Rule  discharged. 


Jim.30A. 


Brydoes  v.  Fisher. 


Wbereawm-  ADAMS,  Seijt.,  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew 
miMion  iwued  -^*  ^j^g^  ^|,y  ^he  defendant  should  not  be  allowed,  in  his  taxation  of  costs, 
Sf  Ui^d?fe!id-*    the  expense  of  aoommisskin,  VWch  had  been  issued  under  the  provisions  of 

:iSJL7il'yr   Statlfrm.4,ca2.  .,..,. 

wttnMt  who  The  plaintiff.  Sir  John  Bridges,  and  one  Macdonald,  were  commissioners 

wa*  abroad,  .^  ,  ,.         »ri .    .      .     •    •  ^ 

under  Sut.  1  Wm.  4,  c.  22,  sec.  3.  and  the  defendant  obtained  a  Tcrdict.    MM,  that  he  u  not 
entitled  to  the  cotti  of  the  oommiasion. 


FiSHBB. 
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appointed  for  the  distribution  of  certain  prize-money.  Maedonaid  was  then  Com.  PUa$, 
an  army  agent,  and  the  defendant  was  his  confidential  clerk,  and  by  the  brti>ov8 
mutual  desire  of  the  plaintiff  and  Macdmald,  the  defendant  was  intrusted 
with  the  power  to  draw  checks  for  the  payment  of  the  prize-money.  Mac- 
donald  subsequently  became  a  bankrupt,  and  it  appeared  that  certain  sums 
had  been  drawn  out  of  the  prize-money  fund,  by  the  defendant,  which  were 
not  appropriated  for  the  objects  of  the  fund.  The  pkuntiff  then  commenced 
an  action  against  the  defendant,  to  recover  the  money  so  misappropriated. 
The  defendant  set  up  as  a  defence  to  the  action,  that  he  was  acting  as  clerk 
to  3faedonaid,  and  that  the  money  had  been  paid  according  to  his  directions. 
Before  the  cause  came  on  for  trial,  the  defendant  applied  for  and  obtained  a 
commission  to  examine  Macdaneddf  who  was  residing  abroad,  in  pursuance  of 
the  Stat  1  Wm,  4,  c.  22.  At  the  trial,  the  jury  found  a  verdict  for  the  de- 
fendant; but  the  examination  of  Maedanald  was  not  offered  in  evidence. 

Wiide,  Seijt,  and  Sir  John  Ciaridpe,  shewed  cause  for  the  plaintiff  This 
application  is  founded  upon  Stat  1  Wm,  4,  c.  22,  sec.  3,  which  directs,  ''  that 
the  costs  of  every  writ  or  commission,  to  be  issued  under  the  authority  of  the 
said  recited  act  (a),  or  of  the  power  hereinbefore  given  by  this  act,  in  any 
action  at  law  depending  in  either  of  the  said  courts  at  Westminster,  and  of 
the  proceedings  thereon,  shall  be  in  the  discretion  of  the  Court  issuing  the 
same."  This  commission  was  unnecessary,  for  Maedonald  ;wn»  not  admissi- 
ble as  a  witness.  When  the  commission  was  granted,  nothing  was  decided 
as  to  the  competency  of  the  witness.  The  witness  did  not  leave  this' country 
until  some  time  after  the  action  was  commenced ;  and  if  the  defendant  after- 
wards desired  to  avail  himself  of  his  evidence,  it  is  submitted  that  it  ought 
to  be  at  his  own  expense. 

Adams,  Seijt,  and  Nickol,  in  support  of  the  rule,  contended  that  the 
witness  was  admissible;  if  he  was  not,  the  plaintiff  was  bound  to  make  the 
objection  when  the  commission  was  applied  for.  At  all  events,  the  defendant 
coukl  have  released  him  if  it  had  been  necessary,  and  then  his  deposition 
would  have  been  received.  This  was  a  proceeding  of  extreme  hardship 
against  the  defendant,  and  it  was  absolutely  necessary,  for  his  defence,  that 
MaedonaiiTs  evidence  should  be  obtained.  There  was  no  pretence  for 
alleging  that  the  defendant  had  taken  any  part  of  the  fund  for  his  own  pur- 
poses. The  only  cases  which  have  been  decided  upon  a  question  like  the' 
present  were  under  the  13  Geo,  3,  c.  63. — [TindaljC,  3, — Under  that  act  the 
party  applying  for  the  commission  always  paid  the  costs  of  it] — ^In  Whytt 
V.  MhUosh  (6),  where  a  defendant  had  obtained  a  mandamus  under  that  act, 
and  the  plaintiff  gained  a  verdict,  the  Court  allowed  him  the  costs  of  cross- 
examining  those  witnesses. 

TiNDAL,  C.  J. — ^It  is  unnecessary  to  consider  whether  this  witness  would 
have  been  admissible  at  the  trial  or  not,  because  the  case  may  be  decided  en- 
tirely upon  the  discretionary  power  which  b  vested  in  the  Court,  as  to  the 
allowance  of  the  costs  of  these  commissions. 

By  the  recital  to  the  Stat  1  Wm,  4,  c  22,  it  seems  that  the  object  which  the 

(a)  Sut  It  Geo.  3,  c.  68.  (6)  9  Ban.  &  Cree.  318. 
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legislature  had  in  yiew,  was  to  prevent  the  delay  and  expense  (o  vfaich 
parties  were  subjected  when  witnesses  were  residing  abroad.  Before  that 
Statute,  it  was  necessary  that  a  party  desiring  to  obtain  the  evidence  of  a 
witness  who  was  abroad,  should  file  a  bill  in  equity  craving  a  commission,  and 
the  cause  was  necessarily  hung  up  until  the  commission  was  returned  It 
was  therefore  a  very  great  boon  to  the  subject,  to  be  allowed  in  such  a  case^  to 
take  the  simunary  mode  of  obtaining  the  evidence  of  the  witness,  which  is 
pointed  out  in  the  Statute,  The  legislature,  by  sec.  3,  has  made  the  allow, 
anoe  of  the  costs  to  be  in  the  discretion  of  the  G)urt  which  issues  the  com- 
mission ;  and  wh^i  we  are  called  upon  to  exercise  that  discretion,  the  first 
point  we  should  consider  is,  by  whom  the  costs  were  paid  before  the  Statute 
passed.  '  Every  body  knows  that  the  party  who  applied  for  the  commission 
was  compelled  to  pay  the  costs  of  it  Under  the  peculiar  circumstances  of 
this  case,  the  defendant  has  obtained  a  very  great  advantage  in  obtaining  the 
evidence  of  Macdonald,  by  means  of  the  commission.  The  defendant  had 
been  his  private  clerk,  and  it  seems  clear  that  the  money  intrusted  to  the  care 
of  the  defendant,  had,  in  some  way  or  another,  come  into  the  possession  of 
Macdonald.  It  is  certain  that  the  evidence  of  this  witness  would,  under  these 
circumstances,  have  been  received  with  the  greatest  possible  distrust ;  and  I 
am  of  opinion,  that  the  defendant  ought  not  to  caU  upon  the  plaintiff  to  pay 
these  costs. 

Park,  J. — ^I  give  no  opinion  as  to  the  admissibility  of  Macdonald  as  a 
witness.  The  third  section  of  the  Statute  makes  the  costs  of  the  writs  issued, 
^*  imder  the  authority  of  the  act  before  recited,  or  of  the  power  thereinbefore 
given,"  to  be  in  the  discretion  of  the  Court,  and  the  ninih  section  refers  to  a 
distinct  class  of  cases.  Looking  at  the  course  of  proceedings  before  this 
Statute  was  passed,  I  think  this  rule  ought  to  be  discharged.  In  the  case  of 
Fairlic  v.  Parker  {c\  the  subject  of  the  allowance  of  costs,  under  the  Stat. 
13  Geo,  3,  was  well  considered,  and  there  the  costs  were  paid  by  the  parties 
who  obtained  the  commission,  although  they  had  obtained  a  verdict  In 
Stevens  v.  Crichton  {d)  the  same  rule  was  laid  down  by  Lord  ElUnhorougk 
who  observed,  that  however  desirable  it  was  that  the  taxed  costs  should  really 
indemnify  the  party  who  was  ultimately  found  to  be  in  the  right,  yet  it  vas 
necessary  to  keep  a  check  upon  the  very  great  expense  to  which  this  might 
lead,  and  to  incur  which  the  interest  of  unconscientious  agents  might  aflbrd 
a  temptation 

Vauchan,  J. — ^I  am  of  the  same  opinion.  I  think  the  defendant  has  derived 
a  sufficient  advantage  by  the  issuing  of  the  commission,  to  induce  the  Court  to 
say  that  he  ought  to  pay  for  it 

BosANQUET,  J. — I  think  we  shall  exercise  a  sound  discretion,  by  saying  thst 
the  defendant  ought  not  to  recover  those  costs. 

Rule  discharged  («). 

(e)  1  Moote  &  Payne,  446.  («)  Taylor  v.  Royal  Aiwranee  Com' 

id)  8  Eaat.  8S9.  patiy,  8  Eait,  890. 
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Webb  v.  Weatherby.  cmPfco*. 

Jan.  28^ 

FWIVIURRER — The  plaintifl^  as  assignee  of  one    Walter,  an  insolvent.  In  an  action  of 

declared  in  assumpsit  for  goods  sold  and  delivered  by  Walter  to  the  de-  tSere^efend- 

fendant,  with  the  usual  money  counts.    Defendant  pleaded  the  general  issue^  •xix  pleaded 

and  as  to  3/.  8«.  2d,i  parcel  of  the  said  several  sums  in  the  said  declaration  tisfaction,  and 

mentioned,  the  defendant  says,  that  the  plaintiff  ought  not  to  have  or  nuuntain  **^,P]j*^'^ 

his  aforesaid  action  against  him,  because  he  says«  that,  after  the  making  of  the  defendant 

the  said  promise  in  the  said  declaration  mentioned  as  to  that  sum,  and  before  ^|^  not  pay  the 

^  .  tum  m  satis- 

the  said  George  Walter  became  such  insolvent  debtor,  as  m  the  said  declara*  faction,  nor  did 
tion  mentioned,  to  wit,  on  the  day  and  year  in  the  said  declaration  mentioned,  ^^Xx^l said 
he,  the  defendant,  paid  to  the  said  George  Walter  the  said  sum  of  3/.  %s,  2d.^  ium  in  Mtis- 
in  full  satisfaction  and  discharge  of  the  said  promise  by  him,  the  defendant,  upon  demurrer, 
made  in  respect  of  the  said  sum  of  3/.  8*.  2d.f  parcel  of  the  said  several  sums  *'***  *^«  '•P**" 
of  money  in  the  said  declaration  mentioned,  and  of  the  damages  sustained  by  bad  for  multi- 
the  said  George  Walter,  by  reason  of  the  non-performance  of  the  same  pro-  f»"0"«»«»' 
mise  as  to  that  sum,  and  that  the  said  George  Walter  accepted,  had,  and 
received  of  him,  the  defendant,  the  said  stun  of  3/.  Se,  2d,,  in' full  satisfaction 
and  discharge  of  the  said  promise  in  respect  of  the  said  sum  of  3/.  Ss.  2d.,  and 
of  the  damage  sustained  by  the  said  George  Walter,  by  reason  of  the  non- 
performanoe  of    the  same  promise^  and  this  the  defendant   is   ready  to 
verify,  &c. 

RepliccUion  to  last  plea. — ^The  said  plaintiff  says,  that  the  said  defendant 
did  not  pay  to  the  said  George  Walter  the  said  sum  of  3/.  8«.  2d,,  in  full 
satisfiiction  and  discharge  of  the  said  promise  by  him,  the  said  defendant,  so 
made  as  aforesaid,  in  respect  of  the  said  sum  of  3/.  8«.  2d.,  parcel  of  the  said 
several  sums  of  money  in  the  said  declaration  mentioned,  and  of  the  damages 
sustained  by  the  said  George  Walter,  by  reason  of  the  non-performance  of  the  ' 
same  promise  as  to  that  sum,  nor  did  the  said  George  Walter  accept,  have,  and 
receive  of  him,  the  said  defendant,  the  said  simi  of  3/.  8«.  2d.,  in  full  satisfac- 
tion and  discharge  of  the  said  promise,  in  respect  of  the  said  sum  of  3/.  8«.  2d., 
and  of  the  damage  sustained  by  the  said  George  Walter,  by  reason  of  the  non- 
performance of  the  same  promise,  in  manner  and  form,  as  the  said  defendant 
hath  in  his  said  last  plea  in  that  behalf  alleged,  and  this  he,  the  said  plaintiff, 
prays  may  be  inquired  <^  by  the  country,  &c. 

Demurrer, — And  the  defendant  says,  that  the  said  replication  of  the  plaintiff 
to  the  said  plea  of  the  defendant,  by  him  above  pleaded,  is  not  sufficient  in 
law;  and  for  causes  of  demurrer,  the  defendant  says,  that  the  issue  attempted 
to  be  raised  by  the  said  replication  is  multifarious  and  complex,  inasmuch  as 
the  said  replication  not  merely  denies  that  the  defendant  paid  the  said  George 
Walter  the  said  sum  of  3/.  8«.  2d.,  but  also  that  the  said  George  Walter 
accepted,  had,  and  received  the  same  of  the  defendant,  in  full  satisfaction  and 
discharge  of  the  said  promise  as  to  t^e  said  sum  of  3/.  8«.  2d.,  and  of  the 
damage  sustained  by  the  said  George  Walter,  by  reason  of  the  nonperformance 
of  the  same  promise,  both  of  which  facts  are  material,  and  either  of  which 
would  be  sufficient  to  bar  the  plaintiff  from  maintaining  his  action  against  the 
defendant,  and  also  for  that  both  the  said  facts  constitute  two  distinct  and 
different  propositions,  and  the  said  replication  is  in  other  respects  uncertain 
and  insufficient,  &c. — Joinder  in  demurrer. 
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Chandiess,  in  support  of  the  demurrer. — Two  propositions  are  traversed  in 
this  case,  which  subjects  the  replication  to  the  charge  of  multi&riousness 
This  is  an  objection  which  must  prevail,  unless  the  two  propositions  in  the 
plea  can  be  considered  in  substance  as  Tdentical,  and  it  can  therefore  be  main- 
tained that  a  traverse  of  one  or  both  would  merely  raise  the  same  issue  m  fact 
But  both  propositions  are  material,  because  a  plea  would  be  bad  which  omitted 
either.  Pain  v.  MoBtern  (a).;  Drake  v.  MiteheU{b),  Three  things  are  ne- 
cessary to  constitute  a  good  accord  and  satisfaction.  First,  there  must  be  an 
appropriation  by  the  defendant ;  secondly,  a  handing  over  of  the  money  to 
which  the  word  payment  in  its  more  limited  sense  amounts ;  and  thirdly,  an 
appropriation  by  the  plaintiff.  Now,  the  handing  over  being  the  payment,  the 
appropriation  by  the  plaintiff  may  well  exist  without  any  appropriation  by  the 
defendant  It  cannot  be  contended  that  this  plea  only  amounts  to  a  plea  of 
pa3mfient,  because  a  distinction  has  always  been  recognised  in  this  form  of 
action,  between  a  plea  in  accord  and  satisfiiction,  and  a  plea  of  payment  If 
this  demurrer  should  be  overruled,  the  eflect  of  it  would  be  that  pleas  of  accord 
and  satisfaction  would  be  entirely  abolished. 


^Tkeobaldt  eonirdy  contended  that  the  plea  amounted  only  to  a  plea  of  pay- 
ment :  he  was  stopped  by  the  Ckmrt 

TiNDAL,  C.  J. — When  a  party  denies  that  he  received  a  thing,  lie  vhtually 
denies  that  he  received  it  in  accord  and  satisfaction,  and  this  has  been  held 
ever  since  the  time  of  Elizabeth,  It  is  recognised  in  9  Coke^  80,  b ;  and  also 
in  Ymaag  v.  Rudd  (c).  Upon  the  authority  of  these  cases,  it  seems  to  me 
that,  in  the  present  instance,  the  two  propositions  in  the  replication  are  sub- 
stantially the  same,  and  our  judgment  must  be  for  the  plaintiff 


The  rest  of  the  CJourt  concurred. 


(a)  1  Stia.  573. 
{b)  3  East,  256. 


Judgment  for  plaintiff 
(c)  5  Mod  86. 


Jan.nik. 


Hodges  v.  Earl  of  Litchfield. 


1.  In  aA  action  rpfllS  was  an  action  of  assumpsit  to  recover  firom  the  defendant  damages 

bmuffht  by  for  the  breach  of  a  special  contract,  for  the  sale  of  an  estate  by  the 

vMdw  *fS?*2St  ^^^endant  to  the  plaintiff.     The  first  coimt  of  the  declaration  stated  that  on 

making  a  good  the  7th  Nov,  1828,  the  plaintiff  agreed  to  purchase  of  the  deiendant  a  oertaia 

title  to  an  estate, 

Iteld  that  he  it  not  entitled  to  recover  for  ezpeniet  iaeuzved  in  negociatiag  the  pordkase,  o^  for 

having  the  estate  iurreyed. 

2.  That  he  is  entitled  to  reoover  charges  incurred  in  inTcsti^ting  the  title,  inetuding  the 
searching  for  judgments,  but  not  the  costs  of  drawing  and  ingrossing  a  conTejance  of  the  eetate, 
th«  same  having  Men  prematuretj  prepared. 

3.  That  the  vendor  havins  filed  a  bill  in  eq[nity,  a^intt  the  vendee,  (or  a  specific  performance 
of  the  contract,  which  was  aismissed  with  costs,  which  were  accordingly  taxed  and  paid  to  the 
vendee  by  the  vendor,  hM^  that  in  the  action  for  damages,  the  vendee  could  not  recover  his  extra 
costs,  beyond  the  taxed  costs,  which  were  incwred  by  him  in  defending  the  suit  in  equity. 

4.  That  the  vendee  could  not  recover  costs  incuired  by  him  in  investigating  the  title  to  the 
estate,  after  the  filing  tlie  biH  in  equity. 

5.  That  the  vendee  is  entitled  to  be  paid  at  the  rate  of  fioe  per  emt,  for  interest  on  his  dapo  * 
tit-money,  although  the  Couit  of  Chancery  had  ordered  payment  at  the  rate  of /o«r  pereetU. 
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estate  for  the  sum  of  21,500/.,  of  which  1500/.  wbub  then  paid,  and  the  remain- 
der was  to  be  paid  on  the  2dth  day  of  March  then  next,  and  if  the  payment 
should  be  delayed  after  that  thne,  and  eudi  delay  should  be  •ccaaioned  by  the 
plaintifll  the  plaintiff  should  pay  lawful  interest  on  his  purafaase  money  from 
thence  until  the  payment,  and  should  be  entitled  to  the  rents  and  profits  of 
the  premises  from  the  said  26th  day  of  March.    And  the  said  estate  was 
declared  to  be  subject  to  a  certain  modus  in  lien  of  tithes.    And  it  was  there* 
by  agreed,  that  an  abstract  of  title  should  be  ready  for  delivery  to  plamltff  o« 
the  25th  of  Dec,  then  next,  at  Mr.  K,^9  office  in  Stafford,  and  if  plaintiff 
should  object  to  defendant's  title,  or  require  any  act,  matter,  or  thing,  to  be 
done,  procured,  or  executed  for  the  completion  thereof,  notice  in  writing  of 
the  particular  objection  or  matter  required,  should  be  given  to  said  Mr.  K,  on 
or  before  the  21  st  of  February  then  next,  or  otherwise  plaintiff  should  receive 
the  same,  and  should  be  held  to  have  accepted  the  title.    And  plaintiff  saith 
that,  althoug^h  an  abstract  of  the  title  of  the  said  estate  was  delivered  to  plain* 
tfff  and  one  R.  H,  W,  /.,  Esq.  a  conveyancing  counsel  did  object  to  defendant's 
title,  and  require  certam  acts,  matters,  and  things  to  be  done,  procured,  and 
executed  for  the  completion  thereof  and  although  notice  in  writing  of  the 
particular  objections  was,  on  the  17th  of  February ,  1829,  given  to  the  said 
Mr.  A],  and  although  plaintiff  was  willmg  to  complete  the  said  purchase,  oh  . 
having  a  good  title  to  the  said  estate,  yet  said  defendant  did  not,  on  or 
before  said  25th  day  of  March,  make  a  good  title  to  the  said  estate,  by  reason 
whereof  plaintiff  hath  been  put  to  great  charges,  amoimting  to  1000/.,  in  and 
about,  &c. — [These  chains  are  set  forth  in  the  award  of  the  arbitrator  here- 
inafter mentioned.     There  were  also  other  counts  in  the  declaration,  stating 
the  damages  as  in  the  first.] — To  this  declaration  the  defendant  pleaded  the 
general  issue,  and  at  the  trial  before  Sir  N,.  C.  Tindal,  C.  J.,  an  order  of 
NinPriue  was  made,  that  a  verdict  should  be  entered  for  the  plaintifl)  subject 
to  the  opinion  of  theCk>urt  of  Common  Pleae,  after  an  award  should  have  been 
made  by  /,  T.  C,  Esq.  who  was  thereby  empowered  to  ascertain  and  settle 
the  amount  which  would  be  properly  payable  to  the  plaintiff  on  each  and 
every  of  the  heads  of  claim  stated  in  the  declaration. — ^[The  several  heads  of 
claim,  with  the  finding  of  the  arbitrator  under  each  claim,  were  here  set  out; 
and  the  award  was  stated  to  have  been  duly  made  for  a  sum  of  439/.  Oe,  Sd, 
(subject  as  aforesaid.)]— The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  should  be  at  liberty  to  enter  a  verdict  in  his  favour,  and  if  so, 
whether  for  the  said  sum  of  489/.  0«.  8</.,  or  for  what  other  sum  the  «ame 
should  be  entered. 
It  was  agreed  that  each  claim  should  be  separately  discussed. 
The  firet  claim  was  for  plaintiff's  charges  and  expenses  in  and  about 
negociating  and  agreeing  for  the  purchase  of  the  estate,  and  having  the  same 
surveyed.  The  arbitrator's  award  upon  this  head  was  as  follows.  "  That  the  sum 
of  6/.  lU.  Sd,  would  be  properly  payable  to  the  plaintiff,  for  his  expenses  in 
negociating  and  agreeing  for  the  said  purchase,  the  sum  of  4/.  9*.  8rf.,  parcel 
thereof,  being  expenses  incurred  by  the  plaintiff,  with  his  own  agents  in  and 
about  the  said  negociation,  and  prior  to  the  execution  of  the  said  articles,  and 
that  the  sum  of  10/.  10*.  would  be  properly  payable  for  the  expense  of  having 
the  estate  surveyed." 


Cam.  Phak 


Theeiger,  for  the  plaintiff,  submitted,  that  although  theae.e2Q)enies  were 
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incurred  before  the  execution  of  the  contract,  that  the  plaintiff  was  entitled  to 
be  repaid.  Here  the  conditicxis  of  sale  stated  the  estate  to  consist  of  a  certain 
number  of  acres,  and  the  plaintiff  being  desirous  of  ascertaining  the  conect- 
ness  of  the  statement,  caused  the  estate  tc  be  surveyed. 

TiNDALy  C  J. — ^It  i^peani  to  us  that  thesd  expenses  ought  not  to  be 
allowed*  As  to  the  surveying,  that  should  have  been  deferred  until  it  was 
probable  that  the  contract  would  be  carried  into  e^t 

Claim  disallowed*  17/.  U.  Sd. 

Second  Claim, — ^For  investigating  the  title  to  the  said  estate,  and  the 
existence  and  effect  of  a  supposed  modus,  in  lieu  of  tithes ;  and  upon  this  hfad 
the  arbitrator  found  as  follows.  "  That  the  sum  of  1 28/.  10«.  10c/.  would  be  pro- 
perly payable  in  respect  thereof,  which  said  sum  was  composed  of  the  following 
particulars:  the  sum  of  87/.  \s.  lO^f.  for  the  charges  of  a  solicitor  of  the  plain- 
tiff, in  such  investigation,  allowed  on  taxation.  7/.  12«.  6c/.  the  expenses  and 
coach  hire  of  the  said  solicitor,  in  a  journey  to  and  from  Stafford,  relating  to 
the  same  matter,  and  also  allowed  on  taxation.  6/.  17«.  2c/.  the  fees  paid  in 
searching  for  judgments  and  other  incumbrances,  which  searches  were  made 
on  the  27th  February ^  1829.  1/.  Ms,  Ad,  fees  paid  in  other  necessary  searches, 
and  25/.  8«.  expended  in  fees  to  counsel ;  but  of  the  said  sum  of  87/.  U.  10</., 
the  said  arbitrator  did  find  that  6/.  1 7«.  2d,  were  for  solicitor's  charges  in 
attending  to  make  the. searches  first  above-mentioned,  and  16/.  9f.  Ad.  for 
solicitor's  charges,  in  preparing  the  conveyances  on  the  27th/5?6r?iary,  1829; 
and  .of  the  said  sum  of  25/.  8«.,  the  sum  of  10/.  10«.  was  for  counsers  fees  in 
settling  the  same  conveyances ;  and  he  did  also  find  that  the  said  sum  of 
87/.  Is,  10c/.,  the  further  sum  of  10/.  18«.  was  for  charges  incurred  aAer  the 
date  of  the  filing  of  the  bill  by  the  said  defendant,  to  compel  the  specific 
performance  thereinafler  mentioned." 

'  TTieHger  submitted  that  there  could  be  no  doubt  but  that  the  plaintiff  was 
entitled  to  be  paid  the  first  part  of  these  charges.  The  judgments  were  not 
searched  for  until  the  27th  of  February,  1829,  before  any  defect  was  discovered 
in  the  defendant's  title.  The  title  deeds  of  the  estate  were  at  Stafford;  and  in 
SugdetCs  Vendors  and  Purchasers  (a),  the  rule  is  laid  down,  "  The  seller  is 
bound  to  produce  the  deeds,  in  order  that  the  abstract  may  be  examined  with 
them,  although  they  are  not  in  his  possession,  and  the  purchaser  is  not  to  be 
entitled  to  the  custody  of  them.  But  if  they  are  in  the  possession  of  a  third 
person,  the  purchaser's  solicitor,  it  seems,  must  send  to  the  place  where  the 
deeds  are,  in  order  to  examine  them  with  the  abstract,  and  the  seller  must  pay 
the  expense  of  the  journey."  As  to  the  charges  for  preparing  tho  conveyances, 
it  must  be  abandoned,  Jarmain  v.  EgeUtone  (6),  being  decisive,  that  if  a 
conveyance  is  prepared  after  an  objection  is  taken  to  the  title,  the  intended 
purchaser  cannot  recover  the  expense  from  the  vendor. 

TeUfourd^Set^tyContrd, — The  search  for  judgments  was  made  too  soon: 
the  phiintiff  should  have  waited  until  he  had  ascertained  whether  the  tititf 
would  be  completed  or  not.  At  all  events  the  plaintiff  is  not  entitled  to  re- 
cover the  10/.  18«.  incurred  after  the  proceedings  were  taken  in  equity. 

(a)  VoL  1.  p.  449.  9th  ed.  (6)  5  Carr  &  Payne.  172. 


HILARY  T£RM,  1835. 
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TiNDAi,  C.  J.-*-It  appears  to  me  that  these  chai^pes  ms^  be  reasonably 
allowed,  with  the  exception  of  the  charge  for  preparing  the  conveyance,  and 
the  sum  of  10/.  18«.,  which  was  incurred  after  the  defendant  had  filed  a  bill 
for  a  specific  performance  of  the  contract.  The  search  for  judgments  ought 
to  be  made  at  a  comparatively  early  period  in  the  transaction,  for  by  doing 
this,  subsequent  expense  is  frequently  avoided. 

Claim  allowed,  deducting  the  said  several  sums  of 

£16    9  4 

10  10  0 

10  18  0 
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Third  Claim, — ^For  certain  costs  incurred  by  the  plaintiff  in  and  about  his 
defence  of  and  in  a  certain  suit  commenced  by  defendant  against  plaintiff  in 
the  Court  of  Ckaneery^  for  compelling  a  specific  performance  by  said  plaintiff 
of  the  said  articles  of  agreement,  and  in  which  said  suit  the  bill  filed  was  dis- 
missed. The  arbitrator  found,  under  this  head  of  claim,  ''  that  the  said  bill 
WES  dismissed  with  costs,  and  that  the  plaintiff's  costs  in  defending  himself 
against  the  said  bill,  were  taxed  as  between  party  and  party,  and  that  the 
amount  of  such  taxed  costs  had  been  duly  paid  to  him,  but  that  there  remained 
the  sum  of  194/.  4m  \\d,  which  had  been  paid  by  him  to  his  solicitors,  for  the 
extra  chai^ges  of  such  defence,  and  by  them  bimdfide  disbursed,  or  reasonably 
charged  as  between  solicitor  and  client,  in  the  course  of  such  defence,  and  the 
said  arbitrator  did  find  that  the  said  simi  of  194/.  Am.  lie/,  would  be  reason- 
ably payable  to  the  plaintiff  under  the  third  head.'' 

ThMMiger^  in  support  of  this  claim. — ^There  are  conflicting  cases  as  to  the 
right  of  recovering  extra  costs.  In  Haihaway  v.  Barrow  (c),  Sir  JameM 
ManMfield  held  that  the  extra  costs  of  a  petition  which  the  plaintiff  was 
compelled  to  promote  through  the  malfeasance  of  the  defendant,  were  not 
recoverable;  and  in  Sinclair  v.  Eldred  (d).  Lord  ManM/iMld  considered  that 
in  an  action  for  a  malicious  arrest,  the  plaintiff  could  recover  no  damages  for 
extra  costs.  On  the  other  hand,  in  Sandbach  v.  ThomoM  (e).  Lord  Ellen- 
borough  held  a  contrary  opinion,  saying,  **  If  by  your  act  you  subject  a  party 
to  a  legal  liability  to  pay  a  sum  to  another,  you  must  indemnify  him  against 
such  expenses.''  In  Webber  v.  Nicholae  (/),  Beet,  C.  J.,  considered  him- 
self bound  by  the  case  of  Sinclair  v.  Eldred,  but  said  his  own  opinion  was 
in  unison  with  that  of  Lord  EUenborough.  In  Jenkine  v.  Biddulph  (g),  the 
same  question,  came  before  this  Court,  and  it  was  held  that  in  an  action  for  a 
fiilse  return,  extra  costs  incurred  in  setting  aside  an  outlawry,  could  not  be 
recovered ;  but  there,  neither  Lord  EUenborough'^ e  decision,  or  the  opinion  of 
Best,  C.  J.,  was  referred  to.  In  the  Appendix  to  Sugden^e  Vendors  &  Pur- 
chasers, a  case,  Jones  v.  Dyke  (A),  is  mentioned,  and  there  it  appeared  that  in 
a  case  somewhat  like  the  present,  the  plaintiff  was  allowed  30/.,  the  costs  of  a 
btU  in  equity  which  he  had  filed. — [TindiU, C.  J.— Was  that  before  these  cases 
were  decided  ?} — ^It  does  not  appear  when  that  cause  was  tried,  but  firom  one 


(c>  1  Camp.  N.  P.C.  151. 
((£)  4  TmnL  7. 
(«)  I  StMk.  N.  P.  C.  807. 
if)  1  Ryan  &  Moody,  480. 
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(A)  Appcadix.  vol.  %  819»  No.  viii.  9U| 

cd. 


44 


Com.PUat. 

H0DOE8 

Earl  of 
LXTCUFISLD. 


TERM  REPCMITS  in  the  COMMON  PLEAS. 

of  the  items  it  must  have  been  since  1807. — [BoHmque(,  J. — ^There  are  two 
cases,  Hopkint  v.  Grazebrook  (t),  and  Walker  v.  Mocre  (j),  lelatbg  to  the 
damages  which  a  plaintiff  is  entitled  to  recover  when  a  purchase  is  not 
completed.] — ^Those  cases  are  not  in  point  with  the  present.  Although  the 
plaintiff  recovered  his  costs  against  the  defendant,  when  the  defendant's  bill 
was  dismissed,  his  extra  costs  are  yet  impaid,  and  it  may  be  ONitended  that 
the  defence  of  the  suit  in  equity  was  a  mode  adopted  by  the  plaintiff  of  in- 
vestigating die  defendant's  title  to  the  estate. 

Talfourd,  Serjt,  ctmird,  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — The  plaintiff  is  entitled  to  recover  from  the  defendant  any 
expenses  which  he  was  necessarily  put  to,  in  investigating  the  defendant's 
title  to  the  estate ;  but  here  the  defendant  filed  a  bill  in  equity  against  the 
plaintifl^  for  a  specific  performance  of  the  contract  of  sale,  and  that  is  one 
degree  removed  from  the  costs  which  were  incurred  in  the  ordinary  course  of 
the  transaction.  The  vendor,  thinking  he  had  a  good  title  to  the  estate,  took 
a  remedy  against  the  defendant,  which  the  law  had  provided,  but  when  he 
failed  in  that  suit,  the  plaintiff  was  in  the  same  situation  as  any  other  person 
against  whom  an  action  has  been  brought. 

Park,  J.,  and  Vaughan,  J.,  ocmcurred. 

BosANQUBT,  J.-^The  plaintiff  has  received  his  compensation,  by  being  paid 
the  costs  which  have  already  been  taxed  in  equity. 

Claim  disallowed,  194^1  4«.  lid. 

Fourth  Claim,-^Tor  making  and  performing  divers  journeys,  and  otherwise 
respecting  the  purohase  of  the  estate.  The  arbitrator  found,  **  that  in  the 
course  of  negociation  for  and  about  the  said  purchase,  and  of  the  def^ice  of 
the  said  plaintiff  in  the  said  suit,  it  became  reasonable  and  prudent  for  the 
said  plaintiff  to  take  certain  journeys,  and  to  incur  certain  expenses,  and  that 
the  sum  of  45/.  would  be  properly  payable  to  the  said  plaintiff  in  respect 
thereof." 

T%esiper  endeavoured  to  draw  a  distinction  between  this  claim  and  that 
which  formed  the  subject  of  the  last-mentioned  claim. 

TiffDAL,  C.  J. — ^We  have  already  held,  that  the  plaintiff  is  not  entitled  id 
recover  the  extra  costs  incurred  in  the  suit  in  Chancery,  and  d  multo  fortiori 
he  cannot  recover  the  expenses  incurred  in  making  preparations  for  his 
defence  to  that  suit. 

Claim  disallowed,  45/. 


F(fth  C/atm.^The  plaintiff^s  loss,  by  being  deprived  of  the  gains  and 
profits  he  might  have  made  from  using  the  1500/.,  mentioned  in  the  declara-^ 
tion.  The  arbitrator  upon  this  head  submitted  to  the  Court,  **  that  upon  the 
dismissal  of  the  defendant's  bill  in  equity,  with  costs,  the  de]|k)sit  of  1500/^ 
theretofore  advanced  by  the  said  plaintiff,  was  ordered  to  be  returned,  and 

(i)  6  Bwn.  &  Cres.  S8.  O  )  10  Bam.  &  Crei.  416. 


HTLARY  TER^f,  1885.  .4& 

aimt  the  pkiniiff  tbereupon  applied  t6  the  €oart  of  Equity  for  an  oMer  for     f!m,  Pi^. 
the  aHowance  of  interest  thereon,  and  that  an  order  was  made,  and   has       ^oDot» 
heen  performed,  for  the  payment  of  interest,  at  the  rate  of  4/.  per  cent.,  from  v. 

the  7th  day  of  N&ven^er,  1828,  to  the  28d  day  of /tme,  18S«,  when  the  said  LiTCHirELD. 
deposit  was  returned ;  and  if  the  said  Goart  of  Common  Pkas,  should  be  of 
opinion  that  the  said  plaintiff  was  entitled  to  recover  any  further  conpeiisar 
tion  for  the  loss  of  the  use  of  the  said  1500/.  during  the  period  last  mentioned, 
then  the  said  arbitrator  did  find  that  the  sum  of  54/.  ^.  die/,  would  be  pro- 
perly payable  to  him  in  that  behalf." 

TiNDAi^  C.  J.— We  think  this  claim  for  interest,  at  5  per  cent.,  ought  to  b« 
allowed. 

Clatm  allowed,  M/.  3t.  8dL 

Bower  v.  Hill  and  an?  J«»-  22^ 

^ASE  for  obstructing  the  narigation  of  a  stream.  The  Hr^  count  described  1.  Where  plain- 
the  stream  as  a  public  navigable  stream,  which  the  defendants  obstructed,  ©fillly  in  »***' 
The  Second  count  stated  that  the  plaintiff  was  lawfblly  possessed  of  a  certain  navisation, 
close  of  land,  and  by  reason  therwf  the  said  plaintiff  ought  to  have  had,  and  S*SwnSSr^^^ 
still  of  right  ought  to  have  a  certain  way  firom  the  said  hist  close  unto  and  ^^  incapable  ' 
along  a  certain  stream  or  watercourse,  unto  and  into  a  certam  public  navigable  ^ruin  ^nt 
river,  called  the  River  Nene,  and  so  back  agam  from  the  same  river  unto  and  *«<>  defendant 

1  1  •  1     a  1^  1  .  1  . ,    ,  erected  an  ob- 

along  the  said  stream  or  watercourse,  and  from  thence  mto  the  said  close,  for  atruction  imme- 
himself  and  his  servants  to  go,  return,  pass  and  repass  in  boats  every  year  and  fhtt^^int^^^ 
at  all  times  of  the  year,  at  his  and  their  free  will  and  pleasure.    Yet  the  said  HeM,  that' 
defendants  weH  knowing  the  said  premises,  but  contriving  and  wrongfVdly  fondMt'a^act  ^ 
and  unjustly  intending  to  injure  and  prejudice  the  said  plaintiff  in  this  caused  but  a 
respect,  and  to  deprive  him  of  the  use  and  benefit  of  his  said  Way,  to  wit,  on,  ration  of  uie 
•Ac.,  wrongfully  and  injuriously  obstructed  the  said  way,  by  means  whereof  *"JJ{X.^ri^**ht 
the  said  plaintiff  could  not,  during  the  time  last  aforesaid,  nor  can  he  have  or  that  an  action  ' 
enjoy  his  said  way,  as  he  of  right  ought  to  have  done ;  and  whereby  also  the  ^,Mh^.m, 
said  plaintiff  hath  been  and  still  is  hindered  from  enjoying  and  occupying  his  uined. 
said  dose  in  so  full  and  beneficial  a  manner  as  be  otherwise  wouUI  and  of  right  ^^^lo^f^^ 
ought  to  have  done.  obstraction 


Plea.    The  general  issue^iVbl^7/y.  m^dUteinjS^ 

The  cause  waa  tried  at  the  Northamptonshire  summer  assizes,  before  Mr,  to  thepUintiff 

Justice  TautUon,    It  appeared  that  the  plamtiff's  premises  were  situate  at  right'orvay  (in 

the  extreme  end  of  a  drain  or  watercourse,  which  eommunicated  with  the  conaequenoe  of 

«•         *^  _  .  1,1  ^    ,         t  •     •/«.«      1  his  own  laches). 

River  JVim«,  and  it  was.  proved  that  the  owners  of  the  plaintiff  s  dose  were  yet  if  iu  exUt^ 
entitled  to  a  right  of  navigation  for  boats  and  barges,  upon  the  said  water-  [^2^1^^  hallaid, 
course,  wbich  bad  been  used  within  20  years.     The  defendants'  premises  and  prevenu 
were  situate  about  midway  between  the  extremity  of  the  watercourse  and  cUbghls right 
the  River  Nente^  and  it  appeared,  that  they  had  erected,  upon  their  own  pr&-  ^^V^|'  ^ 

*    .1  t    .  ,  .1  .      -•  .        1  ,.,       thinks  fit  to 

nusesi  a  bndge  and  tunAel  across  the  navigation,  so  as  to  obstruct  the  resume  it,  H«u, 
passage  of  any  boat  or  barge  beyond  the  bridge.     It  was  proved  that  theee  ^\^^^'!^^y 
was  so  great  an  accumulation  of  mud  beyond  the  bridge,  that  a  boat  could  be  maintained. 
not  have  passed  on  that  part  of  the  watercourse,  if  the  bridge  and  tunnel  had 
been  removed,  and  no  user  of  that  part  of  the  way  could  be  established,  later 
than  16  years  before  the  action  was  brought,  the  mud  (which  the  plaintiff 
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Omu.  Pfeai.     might  have  cleared  away)  having  gradually  acyrumulated  during  that  period. 

^^^^^        The  learned  judge  told  the  jury  that  if  they  were  satisBed  that  the  plaintiiT 

«.  was  prevented  by  the  accumulation  of  the  mud,  from  using  the  navigation, 

^^^        before  the  bridge  and  tunnel  were  erected,  the  defendants  were  entitled 

to  a  verdict.    Verdict  for  defendants.    A  rule  having  been  obtained  by 

Adamty  Serjt,  to  set  aside  the  verdict,  and  for  a  new  trials 

mU  and  Miller  shewed  cause. — ^This  was  no  obstruction  to  the  plaintiff's 
right  of  way.  The  jury  found  by  their  verdict  that  the  drain  was  so  choked 
up  with  mud,  beyond  the  bridge  and  tunnel,  that  the  plaintiff  could  not  have 
passed  upon  it  with  a  boat  or  barge,  if  no  bridge  had  been  built.  The 
plaintiff  had  suffered  this  mud  to  collect  upon  his  own  land,  and  as  the  pre* 
raises  on  the  other  side  of  the  dyke  belonged  to  the  defendants,  they  built  the 
bridge  for  the  sake  of  a  more  convenient  passage.  If  the  plaintiff  had  shewn 
any  disposition  to  clear  away  the  obstructions  in  the  navigation,  for  the 
purpose  of  using  the  easement  which  he  was  entitled  to,  the  defendants  could 
have  removed  the  bridge.  Subject  to  the  easement  to  which  the  phuntiff  was 
entitled,  the  defendants  were  justified  in  putting  what  erectkms  they  pleased 
upon  their  own  premises.  They  might  have  erected  flood-gates,  or  any 
temporary  bridge,  provided  they  did  not  obstruct  the  plaintiff  in  his  use  of 
the  navigation.  So,  in  the  present  instance,  the  plaintiff  was  not  interrupted 
by  the  obstruction,  because  he  was  unable  to  use  the  passage  by  reason  of 
his  own  neglect  in  not  clearing  out  the  navigation,  which  he  was  bound  to  da 
In  Baxter  v.  Taylor  (a),  it  was  held  that  a  reversion  could  not  maintain  an 
action  on  the  case  against  a  stranger  for  exercising  an  alleged  right  of  way; 
such  an  act  not  being  necessarily  injurious. — [Tindal,C,  J. — ^That  is  because 
the  user  of  the  way,  during  the  tenancy,  would  be  no  evidence  against  the 
reversioner.] — ^The  plaintiff  was  bound  to  shew  that  the  injury  he  complained  of 
arose  by  the  act  complained  of  in  the  decUuation,  Hewiii  v.  Melton  (6) ;  and 
here  the  plamtiff  avers  that  the  defendants  obstructed  the  way,  wherns  the 
evidence  proved  that  the  way  was  obstructed  by  natural  causes  before  the 
bridge  was  built. 

Adams,  Serjt.,  and  Humfrey,  eofUrd.^-There  cannot  be  any  doubt  that 
if  the  mud  beyond  the  bridge  had  been  cleared  out  by  plaintiff  the  present 
actbn  could  have  been  maintained.  But  it  is  not  necessary  that  actual 
damage  should  be  proved  to  have  been  sustained.  In  Williame  t.  Mar- 
land  (e%  Mr.  Justice  Littledale  says,  "  It  is  true  that  in  trespass  liir  a 
wrongful  entry  into  the  land  of  another,  a  damage  is  presumed  to  have  been 
sustained,  though  no  pecuniary  damage  be  actually  proved.  So  in  the  case 
of  an  action  for  the  obstruction  of  a  right  of  common  or  a  right  of  way,  any 
obstruction  of  that  right  is  a  sufficient  cause  of  action."  Mason  v.  Hili(d), 
was  an  action  brought  for  diverting  water  from  the  plaintiff's  mill,  and  in 
the  course  of  the  judgment  which  was  given  in  that  important  case,  the 
following  passage  occurs :  **  Whether  the  plaintiff  could  have  maintained  an 
action  before  he  had  constructed  his  mill,  or  applied  the  water  of  the 
stream  to  some  profitable  purpose,  we  need  not  decide.  It  may,  however, 
be  proper  to  refer  to  two  cases  not  cited  in  the  argument.    In  Paimur 

(a)  4  Bam.  &  Adol.  72.  (r^  2  Barn.  &  Cres.  916. 

(6)  1  Crom.  Meeson  fr  Rot.  240.  (cf)  5  Barn.  &  Ado.  26. 
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r.  K§bUtkwaiUy  1  <flSUir.  64,  the  declaration  merely  stated  that  the  \mter 
used  and  ougfht  to  run  to  the  plaintiff's  mill,  and  Lord  Holt  said,  *  Sup- 
poie  s  watercourse  runs  to  my  ground  and  I  have  no  use  for  it,  and  one 
npon  another  ground  divert  it  before  it  comes  to  mine,  will  an  action  lie? 
Is  not  this  the  same?  Must  you  not  lay  some  use  for  it  ?'  But  you  will 
speak  to  it  again.  In  the  report  of  the  same  case  in  Skinner,  65,  Pdliexfen,  in 
argument,  said,  he  took  it  to  be  a  clear  case  that  the  stream,  being  the  plain- 
tiff's, the  defendant  could  not  divert  it ;  and  so  held  the  Court,  that  an  action 
had  lain  for  diverting  the  stream  though  no  mill  had  been  erected.  The 
final  result  of  that  case  does  not  appear  in  the  Books,  and  the  Roll  has  been 
searched  for  in  vain.  In  Glynne  v.  NicholaSy  2  Show.  507,  a  similar  question 
was  raised,  which  appears  from  the  Report  of  the  same  case  in  Comberbaich, 
43,  to  have  been  decided  for  the  plaintiff." — [Tindal,  C.  J. — Suppose,  as  is 
often  the  case,  that  a  stream  over  which  there  is  a  right  of  navigation^ 
becomes  shallow  by  the  dryness  of  the  season,  do  you  say  that  an  action 
could  be  maintained  if  an  obstruction  is  put  on  the  bed  of  the  river  whilst  it 
was  impossible  that  the  way  could  be  used  ?] — ^The  distinction  is,  that  in  such 
a  case  the  party  who  had  a  right  of  navigation,  could  not  help  himself,  if 
there  was  a  want  of  water  in  the  channel,  but  here  the  plaintiff,  by  cleansing 
the  navigation,  could  immediately  avail  himself  of  the  right.  He  is  capable 
of  making  it  useful  by  his  own  act.  Another  point  which  may  be  contended 
for  the  plaintiff  is,  that  the  erection  of  the  bridge  by  the  defendants  would 
hereafter  prove  injurious  to  the  plaintiff's  title.  It  would  be  evidence  to 
prove  a  non  user  of  the  right  of  way  over  the  navigation.  *  Pairiek  v.  Green^ 
teay(e),  is  in  point.  That  was  an  action  of  trespass  for  fishing  in  the 
plaintiff's  several  fishery ;  it  appeared  in  evidence  that  the  defendant  fished 
there,  but  did  not  take  any  fish,  neither  was  it  alleged  in  the  declaration  that 
the  defendant  caught  any  fish ;  the  plaintiff  obtained  a  verdict,  which  in  the 
following  term  the  defendant  moved  to  set  aside ;  but  this  Court  refused 
even  a  rule  to  shew  cause,  upon  the  ground,  that  the  act  of  fishing  was  not 
only  an  infringement  of  the  plaintiff's  right,  but  would  hereafter  be  evidence 
of  an  using  and  exercising  of  the  right  by  the  defendant,  if  such  an  act  were 
overlooked. — [Tindal,  C.  J. — ^There  is  a  case,  Pindar  y.  Wadsworih(/% 
where  the  smallness  of  the  damage  sustained  by  a  commoner  was  held  to  be 
no  ground  for  a  nonsuit]  Cur.  adv.  wit.    . 

TiKDAL,  C,  J. — ^This  question  comes  before  us  on  a  motion  for  a  rule  Jan.  ziu, 
to  set  aside  a  verdict,  entered  for  the  defendant  by  the  direction  of  the 
learned  judge.— The  plaintiff  declared  in  case,  stating  in  his  declaration  that 
he  was  possessed  of  a  close,  and  entitled  to  a  right  of  way  from  the  said  close 
along  a  certain  drain  or  watercourse  unto  and  into  a  public  navigable  river, 
called  the  Ame,  and  so  back  again  for  himself  and  his  servants  to  go,  return, 
pass  and  repass  in  boats,  at  their  free  will  and  pleasure ;  and  the  plaintiff 
then  assigns  as  a  gravamen,  that  the  defendants  knowing  the  premises, 
wrongfully  and  injuriously  obstructed  the  said  way,  by  means  whereof  the 
plaintiff  couki  not  enjoy  it  as  of  right  he  ought  to  do. 

At  the  trial,  the  jury,  in  answer  to  a  question  proposed  to  them  by  the 
learned  judge,  found  ''  that  the  passage  was  obstructed  before  the  erection 
of  the  bridge  and  tunnel  by  the  defendants "  (which  was  the  act  complained 

(e)  I  WiJliams  Sanod.  848.  n.  (6).  (f)  2  East,  154. 
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Cam,  PUn.     of),  **  80  that  the  pkkitiff  could  not  have  the  use  of  if*    And  upon  tliM  the 
^^^^        learned  judge  directed  the  verchct  to  be  Ibund  for  the  defeodanta. 


V. 

Hill 


It  appeared  upon  the  evidence,  that  the  plauitiflrs  dose  and  preoMflea  mieat 
the  further  end  of  the  drain  or  watercourse,  and  that  the  defendants*  premises, 
upon  which  the  obstruction  was  erected>  were  situated  between  the  plaintifTt 
premises  and  the  River  Ntne;  and  it  further  appeared  that  the  aecumulatioa 
of  mud  in  the  drain,  between  the  plaintiff's  close  and  the  defendants'  prenoises, 
had  been  so  great,  and  was  so  great  at  the  timeof  the  erection  of  the  bridge 
and  tunnel  by  the  defendants,  that  for  the  last  1 6  years  no  barge  could  navigate 
or  pass  along  that  part  of  the  drain  or  watercourse;  and  that  the  defendants 
had  ereeted  the  bridge  and  tunnel  across  the  drain,  upon  their  own  premises, 
just  below  the  accumulation  of  mud,  so  as  to  render  any  passage  through  the 
bridge  and  tunnel,  even  if  the  mud  had  been  removed,  altogether  impracti- 
cable. The  question  raised  before  us  has  been,  whether,  in  this  state  of  cii^ 
curostances,  there  was  such  an  obstruction  of  the  right  of  passing  akxig  the 
watercourse,  as  can  form  the  ground  of  an  action  against  the  defendants. 
But  we  think  the  right  to  the  verdict  in  this  case  may  be  decided  upon  a 
narrower  ground.  The  right  of  navigating  through  the  drain  or  waterooorse, 
from  the  plaintiff's  close  to  the  Nene  and  back  again,  is  equally  a  right  to 
navigate  through  the  drain  from  the  River  Aim«  to.  the  plaintiff's  ckwe,  and 
back  agaia  And  upon  the  evidence,  it  appears,  that  if  the  plaintiff  should 
endeavour  to  pass  with  a  boat  or  barge  from  the  River  Nen/i  to  his  premiseSk 
he  would  be  prevented  by  the  defendant's  erectku  from  even  arriving  so  fer 
up  the  drain,  as  to  reach  the  impediment  created  by  the  mud.  The  plaintiff 
therefere,  would,  in  the  strictest  construction  of  the  words  in  the  declaration. 
**  be  prevented,  by  the  defendant's  obstruction,  from  enjoying  his  way  as  he 
of  right  ought  to  do,"  for  he  could  not  get  so  near  his  premises,  as  but  for  the 
erection  of  the  bridge  and  tunnel  he  might  have  done.  And  although  this 
would  in  efiect  be  but  a  very  small  prevention  of  the  exercise  of  his  right, 
yet  it  is  the  principle  upon  which  we  are  to  decide,  and  not  the  peculiar 
state  of  facts  which  apply  to  the  present  case ;  fer  if  the  obstruction  had 
been  at  the  very  mouth  of  the  drain,  and  the  accumulation  of  mud  had  com- 
menced several  miles  up,  and  close  to  the  plaintiff's  close,  the  same  argument 
would  have  applied,  in  which  case  it  is  obvious  that  the  damage  to  the 
plaintiff,  by  such  an  intervening  obstruction,  might  have  been  very  greaL 

Upon  these  grounds,  therefore,  we  think  the  case  must  go  down  to 
another  jury. 

But  independently  of  this  narrower  ground  of  decision,  we  think  the 
erection  of  the  tunnel  is  in  the  nature  of  (and  until  it  is  removed  ia  to  be 
considered  as)  a  permanent  obstruction  to  the  plaintiff's  right,  and  therefore 
an  injury  to  the  plaintiff,  even  though  he  receives  no  immediate  damage 
thereby.  The  right  of  the  phiintiff  to  this  way  is  iiijured,  if  there  ia  an  ob- 
'struction,  in  its  nature  permanent.  If  acquiesced  in  for  20  years,  it  would 
become  evidence  of  a  renunciaticm  and  abandonment  of  the  right  of  way. 
That  is  the  ground  upon  which  a  reversioner  is  allowed  to  try  his  action  A>r 
an  obstruction,  apparently  permanent,  to  lights  and  other  easements  which 
belong  to  the  premises.  j0M9er  v.  G\ffwd{g\  The  plaintiff's  premises 
would  sell  for  less  while  the  obstruction  is  in  existence^  if  now  put  up  to 

(^)4  Burr.  8141. 
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ttle ;  and,  indeed,  there  seems  no  legml  gnmnd  upon  which  the  facts  relied 
upon  by  the  defendants  can  constitute  an  answer  to  the  char^  upon  the 
record.  As  a  plea  of  denial  of  the  charge,  they  would  not  support  it,  fur 
the  tunnel  was  erected  by  the  defendants,  and  the  erection  is  such  as 
eflectnally  to  prevent  baiges  from  passing  through  it,  whether  they  can  come 
up  to  it  or  not.  Again,  if  put  upon  the  record  as  a  plea  in  bar,  they  would 
amount  to  a  confession  of  the  charge,  without  being  an  avoidance ;  for  it  is 
no  excuse  to  the  defendants  that  the  plaintiff  has  voluntarily  suffered  an 
accretion  of  the  mud,  which  he  might  remove  at  any  time  when  he  thought 
fit.  The  voluntary  suspension  by  the  plaintiff  of  his  exercise  and  enjoyment 
of  a  right,  can  form  no  justification  to  the  defendants  for  preventing  him 
from  the  possibility  of  enjoying  it. 

Upon  the  mere  general  ground,  therefore,  that  the  erection  of  the  bridge 
and  tunnel  is  an  immediate  injury  to  the  plaintiff,  by  putting  his  right  into 
hazard,  and  by  preventing  the  actual  enjojrment  of  it  whenever  he  thinks  fit 
to  resume  it,  independently  of  the  narrower  ground  upon  which  we  first  relied, 
we  think  this  action  maintainable,  and  that  the  rule  for  a  new  trial  must  be 
made  absolute.. 

Rule  absolute. 


Cm.  PUat. 


Roux  V.  Salvador. 


iroceeded  on 


npHIS  was  an  action  of  asatrnpsii  upon  the  policy  of  insurance,  hereinafter  i.  By  a  porcy 

mentioned,  which  had  been  subscribed  by  the  defendant  for  200/.    The  cIrtaln'&vS 

defendant  pleaded  the  general  issue,  and  upon  the  trial  at  ChUldhaU,  before  were  insured 

Jmcfa/,  C.  J.,  at  the  sittings  after  Hilary  Term,  1834,  the  jury  found  a  verdict  ^hIs!^*  fr^'df 

for  the  plaintiff  for  the  siun  of  2tf.^».  6d.,  subject  to  the  opinion  of  the  particular 

Court  on  the  following  Case.  the'sSp  he  ^** 

The  poKcy  on  which  the  action  was  brought  was  effected  by  Devaiux  and  fj^nded."   in 

^  ^        1         ,  .     .«.     ,  11.  .  »  i»        r  *^®  course  of 

Co.,  as  agents  for  the  puuntifl,  through  the  mtervention  of  Mr.  Jeray^  on  the  royage  the 
iroods  per  The  Roxelane,  or  ship  or  ships,  at  and  from  (among  other  parts  or  nmdi'damaffed 
places  m  the  Paeijie  Ocean)  Falparateo,  to  any  port  or  ports  in  Franeey  and  by  salt  water, 
the  United  Kingdom  of  Greai  Britain^  with  leave  to  call,  touch,  and  trade,  at  necets^ly  soM, 
any  port  or  ports,  place  or  places,  bays,  rivers,  and  settlements,  in  Americot  **"•*  " 
or  any  where  else,  with  leave  to  effect  all  transshipments,  and  including  the  her  voyage 
risk  of  craft,  to  and  from  the  vessel  or  vessels.     The  usual  perils  were  ^^stewided"^ 
insured  against,  and  the  policy,  which  was   for  7000/.,  had  the  following  £e^,  that  the 
memoranda  subscribed.     N.  B.   Com,  fish,  salt,  fruit,  ik>ur,  and  seed,  are  "^^^l 
wamnted  free  from  average,  unless  general,  or  the  ship  be  stranded.     Sugar,  underwriters 
tobacco,  hemp,  flax,  hides,  and  skins,  are  warranted  free  from  average  under  d«t^tned%t 
•W.  per  cent,  and  all  other  goods.     Also  the  ship  and  freight  are  warranted  *^f  *»?f  ^\y\^ 

r         !>  1       «  ,  1  ,  .1         I  .      1  ,1     "ale  of  the  hides. 

free  of  average  under  3  per  cent.,  unless  general,  or  the  ship  be  stranded,   and  that  the 
This  policy,  with  another  for  140/.  13#.,  No.  69,  dated  23  January,  1830,  Jt^X^of  the 
being  together  7140/.  13*.,  is  hereby  declared  to  be  on  goods,  specie,  or  vessel,  did  not 

satisfy  the  con- 
dition upon  which  the  warranty  depended. 
-  2.  Where;  bj  the  terms  of  the  policy,  th«  underwriter  was  not  answerable  for  an  average  loss 
upon  certain  fade*  insured,  and  in  the  course  of  the  voyage  the  hides  became  so  damaged  by  one 
or  the  perils  insured  against,  that  they  could  not  have  been  carried  to  the  place  of  their  destina- 
tion (in  consequence  or  their  state  of  putridity)  whereupon  the  hides  were  sold  at  the  nearest  port. 
Held,  that  it  amounted  to  a  constructive  total  loss. 

3.  Where  the  hides  were  sold  in  the  state  and  under  the  circumstances  above  mentioned,  HeU, 
that  motie$  of  ahmiommtmt  w»  necessary,  to  enable  the  assured  to  maintain  an  action  for  a 
toUl  loss. 


VOL.   I. 


E 
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Com.PUat,  bullion,  as  interest  may  appear  per  bills  of  lading,  specif>ifig  that  tbe 
shipment  applies  to  insurance  of  7140/.  13#.  To  pay  average  on  each 
species  of  goods  by  following  landing  numbers  of  the  value  of  100/.  each,  as 
if  separately  insured :  cocoa  and  hides  free  of  particular  average,  unlea  the 
ship  be  stranded.  In  case  of  average  on  the  hides,  the  assurers  are  to  pay 
the  expense  of  washing  and  drying  the  hides  in  full.  The  defendant's 
subscription  for  200/.  was  admitted. 

The  plaintiflT,  on  the  6th  May,  1831,  caused  to  be  shipped  on  board  the 
said  ship  Roxelane,  at  Valparaiso,  in  the  Pacific,  for  Bourdeaux,  in  France^ 
1000  salted  hides,  marked  -|-  of  the  value  of  1117/.,  his  property;  which 
hides  were  intended  to  be  insured  by  the  said  policy,  and  were  duly  declared 
thereupon,  and  a  bill  of  lading  duly  signed  by  the  Captain  Svperville,  in  the 
ordinary  form ;  5928  other  hides  were  also  shipped  on  board  the  same  vessel, 
for  the  same  voyage.  The  Roxelane  being  sea  worthy^  and  having  the  said 
1000  hides  and  other  hides  on  board,  departed  on  her  voyage  from  Faiparaito, 
on  13th  May,  1831,  for  Bourdeaux,  and  on  the  5th  June,  1831,  in  the  course 
of  her  voyage,  met  with  bad  weather  and  sprung  a  leak,  in  consequence  of 
which,  on  the  28th  June,  1831,  it  was  found  absolutely  necessary,  for  the 
safety  of  the  ship  and  cargo,  to  put  into  a  port,  and  the  ship  was  accordingly 
taken  into  Rio  de  JaneirOf  in  Brazil,  being  tlie  nearest  convenient  port,  for 
repair,  where  she  arrived  on  7th  July,  1831. 

The  whole  of  the  cargo  was  there  landed,  the  1000  hides  were  sold  for  the 
gross  sum  of  273/.,  under  the  circumstances  stated  in  evidence  hereinafter  set 
forth,  which  was  taken  at  Rio  de  Janeiro  on  interrc^tories. 

The  said  ship  Roxelane  being  repaired  and  the  leak  stopped,  which  was  ia 
the  bottom,  she  on  the  3rd  October,  1831,  sailed  from  Rio  de  Janeiro,  without 
the  said  1000  hides,  but  with  such  part  of  her  cargo  as  had  not  been  sold, 
which  was  again  reloaded  on  her  voyage  to  Bourdeaux,  and  in  the  course  of 
the  voyage  from  Rio  de  Janeiro  to  Bourdeaux  the  ship  was  stranded  at  the 
entrance  of  the  river  Garonne,  on  the  29th  December,  1831. 

The  rest  of  the  cargo  so  reloaded,  as  aforesaid,  was  delivered  without 
damage  at  Bourdeaux.  The  declaration  is  to  be  taken  as  part*  of  the  case,  and 
under  the  facts  already  stated,  and,  on  the  evidence  detailed,  the  only  questioa 
to  be  decided  is,  whether  the  underwriter  is  liable  to  the  loss  on  the  hides ;  if 
the  Court  should  be  of  that  opinion,  the  verdict  is  to  stand  for  27/.  \Ss.  6d., 
being  88/.  I4s.  Ad.  per  cent,  on  the  sum  of  1117/.,  the  value  of  the  1000 
hides ;  if  not,  a  nonsuit  to  be  entered. 

The  evidence  stated  that  the  hides  were  very  much  damaged  by  the  salt 
water,  and  were  in  a  state  of  putrefaction,  and  that  if  they  had  been  re-shipped 
for  Bourdeaux,  they  could  not  have  arrived  there,  as  they  must  have  been 
thrown  overboard  during  the  voyage. 
No  notice  of  abandonment  was  given. 

The  case  was  argued  in  Trinity  Term  last,  and  again  upon  the  third  point 
as  to  the  necessity  of  an  abandonment,  by  Maule,  for  the  plaintifl^  and  Cole^ 
ridge,  Serjt.,  for  the  defendant,  in  this  present  Hilary  Term.  The  arguments 
and  principal  cases  cited,  are  fully  considered  in  the  judgment. 

Cur.  adv.  vuU. 

Jfl«.3lif.  TiNDAL,  C,  J- — Upon  the  argument  before  us,  the. plaintiff  has  contended 
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that  he  is  entitled  to  recover,  either  for  an  average  loss  on  the  hides,  upon  Com.  Pleat. 
the  ground  that  there  has  been  a  stranding  of  the  ship,  within  the  meaning  of 
the  policy,  so  that  the  warranty  as  to  the  hides  being  free  from  a  particular 
average,  may  be  considered  as  altogether  struck  out  of  the  policy ;  or  for  a 
total  loss,  with  benefit  of  salvage  to  the  underwriters,  on  the  ground  that  the 
loss  is  in  its  nature  total.  The  defendant,  on  the  other  hand,  contends,  that 
the  loss  proved  at  the  trial  is  an  average  loss  only,  and  that  the  stranding  of 
the  ship,  under  the  circumstances,  and  at  the  time  stated  in  the  case,  cannot 
have  the  efiect  of  opening  the  warranty.  And  the  defendant  further  con- 
tends, that  even  if  the  loss  is  to  be  construed  as  a  total  loss,  the  plaintiff 
cannot  recover  it,  for  want  of  an  abandonment.  The  three  questions,  there- 
fore, which  have  been  discussed  upon  argument  before  us  are  these : 

First,  whether  there  has  been  such  a  stranding  of  the  ship,  as  to  entitle 
the  assured  to  claim  and  recover  an  average  loss : 

Secondly,  if  no  such  stranding  has  taken  place,  then,  whether  the  loss  can 
be  considered  to  be  a  total  loss : 

Thirdly,  admitting  the  loss  to  be  total,  whether  an  abandonment  was 
necessary,  in  order  to  enable  the  plaintiff  to  recover ;  and  upon  these  three 
points  we  proceed  to  give  the  opinion  at  which  we  have  arrived. 

The  facts  which  relate  to  the  stranding  of  the  ship  are  shortly  these.  The 
hides  in  question  were  shipped  on  board  the  Roxelane,  at  Valparaiso,  for 
Bourdeaux,  in  France.  The  ship  sailed  from  Valparaiso  on  the  voyage, 
insured,  on  the  13th  of  May,  1831,  and  was  taken  into  Rio,  in  consequence  of 
stress  of  weather,  on  the  7th  of  July.  The  hides  insured  were  sold  at  Rio, 
the  sale  being  necessary  for  the  benefit  of  all  concerned,  and  after  the  sale, 
the  ship  being  repaired,  departed  on  the  3d  of  October,  on  her  voyage  to 
Bourdeaux,  not  having  any,  part  of  the  hides  insured  on  board,  and  was 
stranded  at  the  entrance  of  the  Garonne,  on  the  29th  of  December  following. 
The  stranding  of  the  ship,  therefore,  took  place  during  the  voyage  which  was 
described  in  the  policy,  but  not  until  after  the  hides  had  been  landed,  and 
ailer  the  whole  of  the  assured's  adventure,  and  the  whole  of  the  risk  of  the 
underwriters  upon  the  hides — that  is,  in  effect,  afler  the  whole  of  the  voyage 
insured,  had  been  determined  and  ended  by  the  act  of  the  assured.  And 
under  these  circumstances,  we  think  there  is  neither  principle  nor  authority 
upon  which  it  can  be  held,  that  the  subsequent  stranding  of  the  ship,  satisfies 
the  condition  upon  which  the  warranty  in  the  policy  depends.  The  general 
principle  laid  down  in  Burnett  v.  Kensinyton{a)  is,  that  if  the  ship  be 
stranded,  the  insurer  is  liable  for  an  average  damage :  the  policy  afler  the 
stranding  must  be  construed  as  if  no  such  warranty  had  been  written  on  the 
face  of  it.  But  the  question  is,  within  what  limits  of  time  a  stranding  must 
take  place  in  order  to  produce  such  effect  ?  Now,  every  other  clause  in  the 
policy  relates  to  the  voyage  insured,  and  to  that  alone.  The  liability  o[ 
underwriters  on  goods  commences  with  the  putting  them  on  board,  and 
ceases  upon  their  being  discharged  and  safely  landed,  or  with  any  other  legal 
determination  of  the  adventure.  The  clause  in  question  therefore,  as  it 
appears  to  us,  ought  to  be  construed  with  the  same  restriction,  and  the 
stranding,  which  is  made  the  condition  of  letting  in  an  average  loss,  ought, 
upon  the  ordinary  rules  of  construction,  to  be  construed  to  mean  a  stranding 

(a)  7  Term  Rep.  910. 
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Com.  Pi€Jt  whidi  takes  place  after  the  adventure  has  oommenoed,  and  befbre  it  has  ter- 
minated. If  the  ship  should  be  stranded  (according  to  the  legal  constnictioo 
of  tliat  word)  in  the  harbour  where  she  was  lying  for  the  purpose  of  receiving 
the  goods,  but  before  she  takes  the  goods  on  board,  that  is,  before  the  policj 
attaches,  or  the  adyenture  commences,  and  after  the  loading  the  ship  should 
sail,  and  an  average  loss  be  sustained,  it  would  surely  be  unreasonable  to 
contend  that  the  exception  or  condition  of  the  warranty  should  have  an 
operation  before  the  policy,  that  is,  the  warranty  itself,  has  attached;  and  a 
much  greater  difficulty  opposes  itself  to  the  position,  that  the  stranding,  after 
the  policy  is  at  an  end,  shall  have  any  operation  on  the  clause  of  warrantr. 
Indeed,  there  is  no  more  reason  why  a  stranding  which  takes  place  in  a  part 
of  the  voyage  described  in  the  policy  (but  at  a  time  subsequent  to  the  tema- 
nation  of  the  risk  on  the  policy)  should  affect  the  questbn,  than  a  stranding: 
upon  a  subsequent  voyage,  altogether  distinct  from  that  mentioned  in  the 
policy.  Again/  the  rights  of  the  parties,  the  assured  and  the  underwriters, 
were  fixed  and  determined  at  the  time  of  the  sale  at  Rio,  The  loss  was  dien 
either  a  total  loss,  with  benefit  of  salvage,  or  an  average  loss ;  there  is  an 
end  of  any  contingency,  because  the  voyage  is  over  which  is  the  subject  of 
risk.  We  therefore  think  it  would  be  a  forced  construction  of  the  poUcr, 
not  consistent  with  the  ordinary  rules  of  interpretation,  and  certainly  not 
sanctioned  by  any  decided  cases,  to  hold  that  the  stranding  in  the  Garmne, 
in  the  month  of  December,  can  affect  the  nature  of  the  loss  upon  hides  wfaidi 
were  unshipped  and  sold  in  the  course  of  the  voyage  in  the  Juiy  preceding. 

As  to  the  second  question,  whether  the  loss  upon  the  hides  is  a  total  loss, 
we  are  all  of  opinion,  that  upon  the  evidence  stated  in  the  case,  the  loss  is  a 
constructive  total  loss.  For  we  take  the  necessary  inference  to  be  dra^ 
from  that  evidence  to  be,  that  in  consequence  of  damage  from  perils  of  the 
sea  (one  of  the  perils  insured  against),  it  became  impracticable  to  carry  the 
hides,  in  specie,  to  the  termination  of  the  voyage  for  which  they  were  in- 
sured ;  and  that  if  it  had  been  possible  to  have  taken  them  to  BourdeoMS^ 
they  would  have  arrived  in  a  state  of  putridity,  having  altogether  lost  the 
character  of  hides.  We  do  not  hold  the  loss  to  be  total,  upon  the  grotiod 
that  the  hides,  if  carried  to  Bmtrdeaua:,  would  have  arrived  in  so  bad  a  state 
that  they  would  have  sold  for  less  than  the  freight  and  expenses,  or  wouM 
have  been  altogether  unsaleable  there.  That  state  of  circumstances  might 
not  have  been  sufficient  to  make  a  ccmstnictive  total  loss,  where  the  nllde^ 
writer  has  guarded  himself  from  being  answerable  for  average  losses,  by  a 
special  clause  in  the  ]3olicy.  But  we  hold  it  to  be  total  on  the  ground,  aod 
on  that  ground  only,  that  upon  the  evidence  they  never  could  have  arrived 
as  hides  at  all.  The  present  case  appears  to  agree  so  nearly  with  thai  of 
Dyson  V.  Rowcroft  (6),  that  no  sound  distinction  in  this  respect  can  be  made 
between  them.  And  the  judgment  given  by  Lord  Alwmly  appears  to  us  to 
govern  the  case  now  under  discussion.  He  says,  **  unless  the  oonsequeDce 
of  the  damage  sustained  be  the  total  loss  of  the  commodity,  the  underwnter 
does  not  agree  to  be  answerable,  but  if  the  commodity  be  totally  lost  to  the 
assuredf,  he  undertakes  to  pay."  And  after  discussing  what  is  a  total  los^ 
he  says,  "  the  commodity  here  was  in  such  a  state  that  it  could  not  be  suftred 
to  remain  on  board,  consistently  with  the  health  of  the  crew ;  in  oonsequeDO' 

(6)  3  Bos.  &  Poller.  474. 
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of  this  necessity,  therefore,  the  oomtnodity  was  annihilated,  by  being  thrown 
overboard."  We  think  the  ftcts  of  the  present  case  bring  the  hides  into  the 
same  predicament,  as  the  fruit  there ;  either  they  would  have  been  anni* 
hilated  by  putre&ction,  or  by  being  thrown  overboard.  And  upon  that 
supposition,  a  sale  by  the  captain,  which  is  found  necessary  and  expedient 
for  all  concerned,  made  the  loss  not  the  Jess  total.  If  then  the  loss  be  a 
constructive  total  loss,  the  only  remaining  question  is  whether  a  notice  of 
abandonm^it  was  necessary  in  order  to  enab^  the  plaintiff  to  recover. 

The  necessity  of  abandoning  to  the  insurer  all  the  right  of  the  assured  to 
what  may  be  saved  or  recovered  from  the  peril  insured,  arises  out  of  the  very 
nature  of  the  contract  of  insurance,  which  is  a  contract  of  indemnity  only, 
unless  the  imderwriter  is  put  into  his  place,  as  to  all  the  benefit  that  may  be 
derived  from  what  has  been  actually  saved  or  recovered  from  the  loss. 

Hence  it  has  prevailed  as  a  general  rule,  and  that  from  so  early  a  time, 
that  it  is  difficult  to  find  a  case  in  the  books  in  which  it  is  not  taken  as  an 
admitted  principle,  that  in  order  to  recover  for  a  constructive  total  loss,  the 
assured  must  first  abandon.  It  is  unnecessary,  however,  to  refer  to  cases 
or  authorities  in  support  of  this  general  principle,  as  it  is  admitted  by  the 
counsel  for  the  plaintiff,  that  abandonment  is  necessary,  in  all  cases  of  a  con- 
structive total  loss,  where  any  part  of  the  thing  subsists  or  remains  in  specie ; 
and  it  is  only  denied  that  it  extends  to  a  case  like  the  present,  where  what 
was  saved  has  been  actually  sold  and  the  money  paid  over  to  the  agent  of  the 
assured,  before  any  notice  of  the  loss.  In  such  a  case,  where  the  adventure 
is  at  an  end,  and  nothing  remains  to  be  performed  by  the  underwriter  with 
respect  to  the  part  saved,  it  is  argued  that  an  abandonment  is  altogether 
uadess,  and  consequently  must  be  considered  in  law  as  unnecessary ;  and 
it  is  contended  that  there  is  neither  decided  authority  nor  reason  in  support 
of  a  contrary  position.  It  will  be  convenient  therefore  to  consider,  firet,  what 
is  the  state  of  the  authorities  in  the  books  on  this  precise  point,  and  if  the 
authorities  shew  that  an  abandonment  is  necessary,  we  will  next  consider 
whether  there  is  any  reason  or  principle  for  holding  the  present  case  not  to 
fall  within  the  general  rule. 

That  the  assured  must  abandon  before  he  brings  his  action,  where  the  ship 
has  been  captured  and  recaptured,  and  sold  under  the  order  of  the  Vice 
Admiralty  Cawri  ;  and  where,  after  payment  of  the  salvage  to  the  re-captors, 
the  remainder  of  the  price  has  been  paid  into  Court  for  the  benefit  of  those 
who  may  claim  as  owners,  appears  clearly  from  the  earliest  case  to  be  found 
in  our  books  on  the  sulject  of  abandonment,  namely,  Pringle  v.  Hartley  (c)« 
In  that  case,  alter  the  plaintiff  had  sued  at  law,  for  a  total  loss,  and  afler 
proving  an  o£fer  to  relinquish  his  interest  to  the  insurers,  had  recovered  a 
verdict,  Lord  Hardwicke^  on  a  bill  filed  for  an  injunction,  held,  that  there  was 
no  grouttd  for  it,  but  that  the  plaintiff  being  willing  to  relinquish  his  interest 
in  the  salvage,  to  the  underwriters,  ought  to  have  recovered  the  whole  money 
insured.  Now  it  must  be  admitted  that  this  decision  does  not  go  the  length 
of  governing  the  present  case ;  for  in  that  case,  as  Lord  Hardwicke  after- 
wards observes,  ''It  is  uncertain  whether  the  insured  will  receive  any  thing 
or  not,  and  if  any  thing  is  recovered,  he  must  have  an  allowance  for  his 
expenses  in  recovering.'*     And  there  are  even  expressions  used  by  Lord 
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Om,  PUas.  Hardwicke  in  giving  his  judgment,  which  rather  lead  to  the  inference,  that 
if  the  money  had  been  paid  out  of  court,  to  the  owner,  before  the  action  w«s 
brought,  the  jury  might,  in  his  opinion,  have  taken  notice  of  it,  and  it  migiit 
have  been  deducted  out  of  the  money  recovered  on  the  policy,  so  that  the 
case  of  Pringle  v.  Hartley  cannot  be  advanced  as  an  express  authority  that 
an  abandonment  was  necessary  here.  The  case  of  Miiehell  v.  Edie  (d), 
carries  the  law  further,  and  indeed,  almost  to  the  length  contended  for  in  the 
present  case.  The  goods  were  sold  and  paid  into  the  hands  of  one  Cruden, 
who  was  adopted  by  the  assured  as  their  agent.  It  was  held  that  they  were 
not  entitled  to  recover  for  a  total  loss,  because  they  had  not  abandoned  in 
time.  Both  Mr.  Justice  Ashursty  and  Mr.  Justice  BuUer,  use  the  most  geoeral 
terms,  that  in  all  cases  where  any  part  of  the  property  is  saved,  the  assured 
must  abandon,  and  they  apply  that  rule  to  the  case  before  them,  where  the 
goods  had  been  sold  for  the  benefit  of  all. 

The  case  of  Allwood  v.  Henckell,  sittings  after  Miehaelnuu  Term,  1795, 
reported  in  brother  Park^e  Book  on  Insurance,  goes  to  the  full  extent  of  that 
in  FringU  v.  Hartley  (/).  The  ship  had  been  sold  under  order  of  the  TtW 
Admirtdty  Court  of  Antigua,  by  a  prize  agent,  who  received  the  proceeds,  and 
was  to  pay  them  over  to  those  concerned,  upon  payment  of  one-eighth 
salvage  to  the  captor.  The  question  was,  whether  the  abandonment  was 
made  in  time  ?  And  it  was  tJierefore  contended  by  the  plaintiff  that,  ad- 
mitting there  was  no  abandonment,  yet,  as  the  property  had  been  absolutely 
sold  and  converted  into  money,  before  the  parties  knew  where  the  ship  was 
taken  to,  the  loss  was  absolutely  total  in  its  nature,  and  therefore  there  was 
no  occasion  for  abandonment. 

Lord  Kenyan,  though  he  did  not  give  any  decided  opinion  upon  the  point, 
said,  he  was  inclined  to  think  ^*  that  an  abandonment  was  necessary,  and  that 
the  case  was  the  same  as  if  the  property  had  remained  in  specie  at  Antigua, 
and  had  not  been  sold ;"  and,  as  the  plaintiff  recovered,  upon  the  footing  of 
an  average  loss  only,  it  would  seem  that  Lord  KenyoiCs  opinion  was 
acquiesced  in. 

The  next  case,  in  order  of  time,  is  that  of  Hodgson  v.  Blaekiston,  38th 
Geo.  3,  K.  B.,  (in  Park  on  Insurance  (g),)  before  the  same  noble  and  learned 
judge ;  and  this,  like  the  rest,  though  a  Nisi  Prius  decision  only,  is  a  case 
directly  in  point ;  that  a  notice  of  abandonment  is  necessary,  though  the  ship 
and  cargo  had  been  sold  and  converted  into  money,  when  the  notice  of  the 
loss  was  received.  The  opinion  of  Lord  Kenyon  in  this  case  must  have  been 
assented  to,  as  law  at  the  time,  as  no  motion  appears  to  have  been  made  to 
set  the  verdict  aside,  and  indeed  the  case  itself  is  cited  and  relied  upon,  as 
autliority  by  the  Court  of  Common  Pleas,  in  their  judgment  upon  the  case  of 
Read  v.  Bonham  (A).  That  case  again  is  a  distinct  and  direct  authority 
upon  the  present  point.  There  the  ship  had  been  sold  and  the  money  paid 
to  the  captain,  and  after  a  verdict  for  the  plaintiff  for  a  total  loss,  a  new  trial 
was  moved  for,  on  the  ground  that  the  sale  of  the  ship  had  not  been  neces- 
sary, and  that  the  abandonment  had  not  been  made  in  time;  the  Court, 
however,  refused  to  grant  a  new  trial  upon  either  point,  though  Mr.  Justice 
Richardson  wished  both  to  be  considered  by  the  jury.    But  it  is  evident, 

(cD  1  T.  R.  608.  {g)  7th  ed,  281.  n.  (a). 

(<f)  Park  on  losurance,  280,  7lh  ed.  ih)  8  Bred.  &  Bine.  147. 
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from  the  report,  that  it  was  assumed  as  an  undoubted  principle  by  the  whole      Com.  PUom, 

Court,  that  abandonment  was  necessary ;  in  that  case  the  dissent  of  Mr. 

Justice  Riehardsony  as  to  the  time  of  the  abandonment,  making  the  inference 

atill  more  strong,  that  in  the  judgment  of  the  whole  Court  abandonment  was 

necessary.     And  this  statement  of  the  case  of  Reeui  v.  Bonham,  removes, 

in  some  degree,  the  weight  of  the  judgment  of  Mr.  Justice  Bayley^  in  the 

case  of  Cambridge  v.  Andertan  (t),  as  reported  in  Carrington  and  Payne*$ 

Reports,  in  which  Mr.  Justice  BayUy  is  made  to  say,  "I  take  the  legal 

principle  to  be,  that  if  by  any  perils,  within  the  policy,  the  ship  ceases  to 

retain  the  character  of  a  ship,  the  party  may  sell  her^  and  recover  as  for  a 

total  loss,  without  any  abandonment."  And  Mr.  Justice  Bayley  cites  the  case 

of  Read  v.  Bonham^  as  an  authority  in  support  of  his  opinion ;  which  case, 

though  certainly  an  authority  for  the  position,  that  a  sale  of  the  ship  in  case 

of  urgent  necessity,  is  justifiable  and  constitutes  a  total  loss,  is  no  authority 

for  the  position  that  abandonment  is  unnecessary  in  that  case,  but  an 

authority  the  other  way.     The  case  is  aflerwards  reported  in  the  2d  vol. 

Barn,  and  Crees,  (J).     Again  the  case  of  Parry  v.  Aberdein  (A),  is  one  that 

bears  a  strong  resemblance  to  the  present ;  there  goods  were  sold  as  here, 

for  the  benefit  of  those  concerned.    But  in  that  case,  there  had  been  an 

abandonment,   upon    which    Lord    Tenterden   relies  strongly   in   various 

parts  of  his  judgment.     And  as  to  the  case  of  Manning  v.   Neumham 

(^,   on  which  considerable  reliance  was  placed  by  the  defendant,  and  in 

which  it  was  supposed  the  plaintiff  had  recovered,  without  any  abandonment ; 

upon  reference  to  the  report  of  that  case,  it  appears  an  abandonment  had 

been  made. 

A  necessity  of  abandonment,  therefore,  in  the  present  case,  so  far  as  it 
stands  upon  authority,  rests  on  the  generality  of  expression  used  in  all  the 
early  cases,  that  wherever  the  assured  claims  for  a  total  loss,  there  being  any 
thing  saved,  he  must  first  relinquish  to  the  underwriters  all  his  interest  in 
what  remains.  And,  upon  that  express  authority  of  the  cases  above  referred 
to,  in  opposition  to  which  there  is  found  no  other  decided  case  than  that  of 
Cambridge  v.  Anderton  (m),  so  that  the  balance  of  authority  is  clearly  in 
favour  of  the  position,  that  abandonment  is  necessary  in  the  present  case. 
And  upon  principle,  if  the  matter  were  res  integra,  we  should  come  to  the 
same  conclusion ;  for,  as  the  assured  is  in  no  case  bound  to  consider  the  loss 
a  total  loss,  but  may  always  take  to  what  is  saved,  and  recover  for  an  average 
loss ;  if  it  is  to  be  held,  that  abandonment  is  unnecessary,  where  there  has 
been  a  sale,  the  underwriter  can  have  no  certainty  as  to  his  rights  or 
liabilities,  before  the  assured  determines  his  election,  by  bringing  the  action 
for  a  total  loss.     This  uncertainty  in  itself,  if  no  other  consequence  follows, 

(»)  1  Carr.  ft  Payne,  814 ;  S.  C.  S  Barn,  though  Riehardsan,  J.  there  difiered  from 

ft  Crest.  698.  the  rest  of  the  Court,  that  was  only  upon 

{j)2  Bam.  &  Cress.  693.    There  Mr.  the  facts  of  the  case,  and  not  as  to  the  legal 

Justice  BayUy*8  words  are,  "  1  take  the  principle  upon  which  it  was  decided.    And 

legal  principle  to  be  this:  If  by  means  of  Hoiroyd,  J.  added,  "  Where  the  damage 

any  of  the  perils  insured  against,  the  ship  sustained  makes  the  loss  a  total  loss,  it  it 

ceases  to  retain  that  character  and  becomes  unnecessary  to  gire  notice  of  abandon- 

a  wreck,  that  is  a  total  loss,  and  the  master  ment.* " 

may  sell  her,  and  the  assured  may  recorer  (A)  9  Bam.  ft  Crest.  411. 

for  a  total  loss  without  giring  any  notice  of  (/)  3  Doug.  180. 

abandonment.    This  was  decided  in  Read  (m)  1  Carr.  ft  Payne,  814 ;  S.  CS  Ban. 

V.  Bonham,  3  Brod.  ft  Biog.  147,  and  al-  ft  Cress.  693. 
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Qm.  PUat,     is  highly  prejudicial  to  the  underwriters.   It  may  be  further  prejudicial  m  iU 
"7^^        direct  consequences  ;  agents  may  fiul  in  whose  hands  the  proceeds  are  left ; 
o.  the  rate  of  exchange  may  alter  where  delay  in  proctuing  the  remittance  of  the 

'price  has  taken  place ;  and^  still  further,  the  right  of  the  underwriters  to 
dispute  the  validity  of  the  sale  with  the.  purchaser  of  the  caifo^  upon  the 
ground  of  fraud,  might,  by  the  intervention  of  time,  be  impaired  or  entirely 
defeated. 

As  notice  of  abandoment,  therefore,  under  the  circumstances  of  this  case, 
is  an  act  of  no  difficulty  to  the  assured,  but  of  great  service  to  the  under- 
writer ;  as  it  is  calculated  to  prevent  fraud,  as  it  is  consistent  with  the  general 
understanding  which  has  prevailed  in  practice,  and  sanctioned  by  the  authority 
uf  decided  cases,  we  think  it  was  a  necessary  preliminary  to  the  plaintifl^s 
right  to  sue  for  a  total  loss  in  the  present  case ;  and,  therefore,  for  want  of 
such  notice  of  abandonment,  we  give  our  judgment  for  the  defendant. 

Nonsuit  to  be  entered. 


Jan.30tli.  LONQ   V.    HuTCHINS. 

Where  an  ac-  tfOMPASf  Serjt.,  shewed  cause  against  a  rule  which  had  been  obtained 

f  °°f^*^"^^*  for  judgment,  as  in  case  of  a  nonsuit,  against  the  plaintiff  for  not  pr&- 

prisonment,and  ceeding  to  trial.     The  action  was  brought  for  false  imprisonment.     Since 

afterwajJum*-  the  commencement  of  the  action,  the  defendant  had  gone  before  the  grand 

fen  an  indict-  jury,  and  preferred  an  indictment  against  the  plaintiff  for  an  assault,  which 

Se^plamtii?  for  ^*s  the  offence  alleged  to  have  been  committed  by  the  plaintiff,  for  which  he 

an  aMault,  ^^s  imprisoned.     The  indictment  had  since  been  removed  by  certiorari  into 

offence  charged  the  Court  of  King's  Bench,  where  it  remained  to  be  tried.     It  is  submitted, 

^om^'ute?"  *^**'  under  the  circumstances,  the  plaintiff  would  have  been  much  to  blame 

when  the  plain-  if  he  had  not  withdrawn  the  record  until  the  indictment  was  tried. 

tiff  was  impri- 
soned, the  Court 

will  not  compel  Atcherley,  Sent.,  supported  the  rule,  and  oflered  to  accept  a  percmptorv 

theplamtiffto  jai«a/^i. 

try  his  cause,  undertakmg  to  try  the  cause. 

until  the  other 

urminatef  "*  '^^^  P^^  Curiam. — It  was  not  reasonable  to  expect  that  the  plaintiff 
should  proceed  with  his  action,  whilst  your  proceedings,  which  related  to  the 
same  subject  matter,  were  still  pending.  This  rule  must  be  discharged,  and 
with  costs. 

Rule  discharged. 

Jon.  29/^  Grant  v.  Gibbs. 

Where  a  de-  \  RULE  had  been  obtained,  calling  upon  the  plaintiff  to  shew  cause  why 

fendaot  is  ar-  proceedings  taken  upon  the  bail-bond  should  not  be  set  aside.     The 

rested,  either  in  *                ^                     "^                   .        ^          .                      .1          .^      .»       #» 

town  or  conntry,  defendant  was  arrested  under  a  wnt  of  capiae,  more  than  40  miles  from 
ca^^h^'hJ^  londam.    Bail  was  put  in  within  eight  days,  but  notice  to  the  plaintir« 
only  ei^bt  days  attorney  was  not  given  within  that  time,  and  the  plaintiff  then  took  proceed- 
to  put  in  and  ^v     i_  -i  t      j 
perfect  special  ings  ou  the  bail-Dond. 

bail;  theR.H. 

U  iJhi'g^brol  ^^%  shewed  cause. — This  is  a  question  of  considerable  importance,  and 

gated  by  the  involves  a  point  which  has  not  yet  been  decided.    It  is,  whether  a  defendant, 

P°rJS^Act°^  who  resides  more  than  40  miles  from  London,  has  more  than  eight  days  after 
2  W.  4,  c.  39. 


HILARY  T£RM,  1835.  67 

his  arrest  to  put  in  special  baiL  It  is  submitted  that  all  defendants,  whether  Om.  Pimu, 
in  town  or  country,  are  now  in  precisely  the  same  situation,  and  have  only 
eight  days  to  put  in  special  bail,  and  that  if  they  neglect  to  do  so^  the 
plaintiff  is  at  liberty  to  proceed  against  the  shenflT,  or  on  the  bail-bond.  On 
the  other  side,  the  rule  of  Court,  Hiiary  Term,  2  Wm.  4,  No.  14,  will  be 
relied  on,  which  directs,  that  *'  In  the  case  of  country  bail,  the  bail«pieoe 
shall  be  transmitted  and  filed  within  eight  days,  unless  the  defendant  reside 
more  than  40  miles  from  Ltunbrn,  and  in  that  case  whith  15  days  aAer  the 
taking  thereof.''  But  by  the  subsequent  Stat.  2  Wm.  4,  c.  39  (a),  this  rule 
is  abrogated,  and  new  provisions  are  substituted.  By  sec.  16,  it  is  enacted, 
*'  That  all  such  proceedings  as  are  mentioned  in  any  writ,  notice,  or  warning, 
iRSued  under  this  act,  shall  and  may  be  had  and  taken  in  default  of  a 
defendant's  appearance,  on  putting  in  special  bail,  as  the  case  may  be."  In 
the  present  instance  the  defendant  was  arrested  on  a  writ  of  capias,  the 
form  of  which  is  given  in  the  schedule  to  this  Statute,  and  in  the  body  of  the 
writ  is  the  Iblbwing  notice :  ''  And  we  hereby  require  the  said  [defendant] 
to  take  notice,  that  within  eight  days  after  executbn  hereof  on  him,  inclusive 
of  the  day  of  such  execution,  he  should  cause  special  bail  to  be  put  in  for 
him  in  our  Court  of  to  the  ssdd  action,  and  that  in  default  of  his  so 

doing,  such  proceedings  may  be  had  and  taken  as  are  mentioned  in  the  warn- 
ing hereunder  written"  (6). — [Boscmquety  J. — ^Do  you  contend  that  the  rule 
of  Hilary  Term,  2  Wm.  4,  is  altogether  void  ?] — It  is,  or  the  ailment  for  the 
plaintiff  is  not  sustainable. — [Park,  J. — Suppose  a  defendant  lives  at  the 
very  extremity  of  England^ — There  would  still  be  time  enough  to  put  in 
the  bail  within  the  eight  days.  The  longest  post  is  performed  in  less  than 
48  hours.  If  the  Statute  and  rule  are  both  held  to  be  in  force,  the  conse- 
quence will  be,  that  a  party  in  the  country  will  have  eight  days  to  put  in 
bail  under  the  notice  in  the  writ,  and  fifteen  days  after  that  period  to  transmit 
and  file  it,  T)y  virtue  of  the  rule  of  Court.  It  has  been  already  decided  that 
the  Statute  repeals  the  rule  of  Hilary  Term,  2  Wm,  4,  No.  24,  which  also 
relates  to  the  period  within  which  proceedings  can  be  taken  on  the  bail-bond. 
Hillary  v.  Rowle8(e);  Aleton  v.  Underhill  (d).  It  may  be  contended,  on 
the  other  side,  that  although  a  defendant  may  be  required  to  put  in  bail 
within  eight  days,  yet  he  is  entitled  to  a  further  period,  to  give  notice  to  the 
plaintiff's  attorney  that  the  bail  has  been  put  in ;  but  by  a  rule  of  this 
Court  (tf),  it  is  ordered  that  special  bail  shall  not  be  considered  as  put  in 
until  such  notice  shall  be  given.  This  rule  of  Court  may  be  properly 
referred  to  for  the  purpose  of  explaining  what  is  meant  in  the  notice  in  the 
writ  of  eapiae,  which  requires  the  defendant  to  put  in  bail  within  eight  days. 
Here  the  defendant  neglected  to  give  notice  to  the  plaintiff's  attorney  within 
the  eight  days  that  the  bail  was  put  in. 

Merewether,  Serjt.,  contrd. — The  question;  is,  whether  the  Statute 
2  Wm.4,  c.  39,  repeals  the  rule  of  Hilary  Term,  2  Wm.  4.  The  14  sec  of 
the  same  Statute  may  be  material ;  it  enables  the  judges  **  from  time  to 

ia)  The  Uniformitv  of  Proceit  Act.  (c)  9  Dowl.  P.  C.  801 ;  8.  C.  5  Bam.  ft 

(b)  The  third  wunmg  it, "  If  a  defendaot,  Adol.  460. 

baviag  gives  bail  oa  theaneft.  thali  omit  (^  2  Dowl.  P.C.  S6;  8. C.  1  Cr. ft Mee. 

to  pot  in  special  bail  ai  raqoind,  the  plain-  499. 

tiff  may  proceed  agatntt  the  therifr,  or  on  (e)  C.  40  Geo.  8. 
the  bail-bond. 
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Com.  Pleat, 


time  to  make  all  such  general  rules  and  orders  as  in  their  judgment  shall  be 
deemed  necessary  or  proper."  It  is  submitted,  that  the  rule  of  Hii. 
2  Wm.  4,  must  be  considered  to  be  still  in  force,  as  the  judges  have  made  no 
new  rule  upon  the  subject  of  putting  in  bail.  As  to  the  argument,  that  the 
expression  "  put  in,"  used  in  the  writ  of  capias,  includes  that  notice  must 
also  be  given  to  the  plain tifl^s  attorney  within  eight  days,  it  is  a  forced  con- 
struction of  the  words,  and  will  prove  very  inconvenient  to  defendants  who 
reside  in  remote  parts  of  the  country,  and  at  a  distance  from  their  professional 
advisers. 

TiNDAL,  C.  J. — ^If  the  rule  of  Hil.  2  Wm,  4,  which  has  been  referred  to, 
were  still  in  force,  the  defendant  might  have  shewn  good  ground  for  setting 
aside  the  proceedings  taken  against  the  bail ;  but  the  Stat.  2  Wm.  4,  c.  39, 
which  passed  on  the  23d  of  3fay,  1S32,  contains  provisions  utterly  incon- 
sistent with  the  former  rule  which  had  been  promulgated. — [His  Lordship 
here  read  through  those  portions  of  the  Stat,  which  were  cited  in  the  aigii- 
ment.] — The  second  point  which  has  been  commented  upon  refers  to  the 
construction  which  ought  to  be  given  to  the  words  "  put  in,"  and  reference 
has  been  made  to  a  former  rule  of  this  Court  (y),  which  directs  that  bail  shall 
not  be  considered  as  put  in  until  notice  to  the  opposite  party  has  been  given. 
We  should  be  flying  from  the  known  and  obvious  meaning  of  these  words,  if 
we  were  to  say  that  the  legislature  used  them  in  any  other  sense,  than  that 
in  which  this  Court  had  previously  understood  them.  Under  the  circum- 
stances of  this  case,  as  the  act  of  the  defendant  in  not  putting  in  bail  in  proper 
time  might  have  been  an  innocent  act,  and  as  this  question  has  not  been 
previously  determined,  the  proceedings  must  be  set  aside  upon  payment  of 
costs. 

Park,  J. — This  is  a  case  of  considerable  difficulty,  and  at  first  sight  I 
should  have  thought  that  the  rule  of  Hilary  Term  was  still  in  force ;  but  as 
it  appears  that  the  subsequent  Statute  has  abrogated  the  rule,  it  only  now 
remains  for  the  consideration  of  the  Court,  whether  a  new  rule  should  not  be 
made  for  future  practice ;  for  defendants  who  live  at  a  distance  ought  perhaps 
to  have  a  longer  time  than  eight  days  allowed  them  to  put  in  special  bail. 
I  agree  that  the  rule  of  Easter  Term,  49  Geo,  3,  expressly  puts  a  meaning 
on  the  words  "  put  in,"  and  that  we  must  constnie  them  with  reference  to 
tbat  rule. 

The  other  judges  concurred. 

Rule  absolute,  upon  payment  of  the  plaintiflTs  costs. 

{/)  R.  E.  49  Geo.  3,  C.  P.  Tidd's  Prac.  2S,^,  9th  ed. 


Jan.  Zltt. 

Where  a  plain- 
tiffis  a  mariner 
and  18  abroad 
onarowe^liif 
family  being 
left  in  this 
oountiT  in  lodg- 
ings;  HeU^  that 
he  will  not  be 
required  to  gire 
•ecurityfor 
costs. 


Ford  v.  Boucher. 

t^ILDEf  Serjt.,  shewed  cause  against  a  rule  which  had  been  obtained, 
calling  upon  the  plaintiff  to  give  security  for  costs.  By  the  affidavits, 
it  appeared  that  the  plaintiff  was  a  master  mariner,  now  absent  on  a  voyage, 
but  his  family  expected  he  would  return  at  the  usual  period.  The  affidavits 
upon  which  the  rule  nisi  was  granted,  imputed  insolvency  to  the  plaintiC 
which  was  now  positively  denied.  It  is  submitted,  that,  under  such  circum- 
stances, the  rule  ought  to  be  discharged,  with  costs. 


BOVCHBS. 
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Ryiand,  in  support  of  the  application,  cited  Welh  v.  Barton  (a).     There     Com.  Pleat. 
the  plaintiff  had  left  England  for  America,  and  although  it  was  sworn  that       .  pX^ 
he  was  only  temporarily  absent,  he  was  compelled  to  give  security  for  costs. 
By  the  affidavits  on  the  other  side,  it  appeared  that  the  plaintiff's  family  is 
now  residing  in  lodgings. 

TiKDAL,  C.  J. — ^The  affidavits  upon  which  this  rule  was  obtained  state 
circumstances  which  turn  out  to  be  untrue.  I  cannot  accede  to  the  general 
rule  laid  down  in  the  case  which  has  been  cited.  The  rule  must  be  dis- 
charged, with  costs. 

The  other  judges  concurred. 

Rule  discharged  (6). 

(a)  2  Dowl.  P.  C.  160.  (6)  Vide  Orr  v.  Bowles,  ante  p.  S3 ;  Ktuten 

V.  Flaw,  1  Moo.  &  Payne,  80. 


Barnes  dem.  v.  Jackson  and  o?  ja».22d. 

f^  UARE  Impedit  against  three  defendants,  the  patron,  the  bishop,  and  the  i.  Tlie  Rale 

^  incumbent.   The  writ  was  returnable  on  the  8th  of /fliitwiry,  1834;  two  Sll!t*dSdire* 

defendants  appeared  on  the   11th  of  January  following,   but  the  sheriff  within  one  year 

returned  nihil  as  to  Jackson,  the  incumbent.     The  demandant  then  sued  out  day"of  the  pro^ 

an  alias  qnare  impedit  returnable  on  the  16th  of  April,  1834,  upon  which  c««»  applies  to 

Jackson  was  summoned  and  appeared.      The   declaration  against  all  the  penoiudao- 

defendants  was  delivered  on  the  10th  of  January,  1835.  "*****• 

2.  The  Rulei 
ofHil.T.2W. 
Bere  obtained  a  rule  to  set  aside  the  proceedings  for  irregularity,  upon  the  4,  apply  only  to 

ground  that  the  demandant  was  bound  to  declare  within  one  year  from  the  whlch^thecouru 

return  day  of  the  first  writ  of  quare  impedit.  of  common  law 

"  -*  ••  have  a  concur- 

rent jurisdio- 

Coleridge,  Serjt.,  shewed  cause,  and  contended  that  the  rule  which  had  Jj^*^^  *^'*' 
been  established,  requiring  a  plaintiff  to  declare  within  one  year  from  the  does  not  a]>ply 
return  day  of  the  process,  did  not  apply  to  real  actions.  Here  the  demandant  ^^f*^**"*" 
was  unable  to  summon  the  incumbent,  and  admitting  that  the  declaration  is 
too  late  as  to  the  other  defendants,  the  demandant  is  still  entitled  to  proceed 
against  the  incumbent.     The  interests  of  the  bishop,  the  patron,  and  the 
incumbent,  are  are  quite  separate  and  distinct,  and  the  proceedings  might 
have  been  originally  taken  against  one. 

Wilde,  Serjt.,  Bompas,  Serjt.,  and  Bere,  contrd. — The  Books  lay  down  no 
express  rule  as  to  the  time  to  declare  in  real  actions,  but  they  plainly  shew 
that  originally,  real  and  personal  actions  were  considered  in  the  same  point  of 
view.  It  is  clear  that  in  personal  actions  the  plaintiff  is  bound  to  declare 
within  one  year  from  the  return  of  the  writ,  Orley  v.  Lee  (a) ;  and  in  this 
Court  he  must  declare  before  the  end  of  the  second  term,  Sykes  v.  Bau- 
wens  (6).  In  joint  actions,  the  plaintiff  may  obtain  further  time  to  declare 
against  all  the  defendants,  in  case  one  of  them  cannot  be  served  with  process. 
— [Tindal,  C.  J. — That  is  where  there  is  one  judgment  against  all  the 

(a)  2  Term  Rep.  112.  (6)  2  Bos.  &  Pnl.  N.  R.  404. 
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defendants.  Here  the  proceedings  are  in  the  natore  of  separate  aetlons 
against  each  of  them.]— By  R.H.T2W.4,  No.  35,  it  is  ordered  that  ''a 
plaintiff  shall  be  deemed  out  of  Ck>urt  unless  be  dedaie  within  one  year  ailer 
the  process  is  returnable."  Cur.  adv.  vuii. 

TiNDAL,  C.  J. — ^This  rule  calls  upon  the  plaintiff  to  shew  cause  why  the 
declaration  against  the  defendants  should  not  be  set  aside  for  irregularityy 
on  the  ground  that  the  writ  of  quare  impedit,  upon  whidi  two  of  the  de- 
fendants had  been  duly  summoned,  and  had  appeared,  had  been  returnable 
for  more  than  a  year  before  the  declaration  was  deliTered.  The  writ  of 
quare  impedit,  upon  which  two  of  the  defendants  were  summoned,  was 
returnable  on  the  8th  o^  January^  1834,  and  the  defendants  appeared  thereto 
on  the  11th  of  January,  1834,  and  the  sheriff  having  retunied  nihil  as 
to  the  third  defendant,  Jackson^  the  incumbent,  an  alias  quare  impedH 
was  issued,  returnable  on  the  15th  of  April,  on  which  alias  writ  he  was 
summoned,  and  appeared.  The  declaration  in  quare  impedii  was  not  deli- 
vered till  the  10th  of  January,  1835.  One  ground  upon  which  the  motion 
was  urged  was  the  new  rule  of  Court  of  Hilary  Term,  2d  William  the  4th, 
R  35 ;  but  we  think  these  rules  do  not  extend  to  real  actions,  but  to  those 
proceedings  only  in  which  the  oommon  law  Courts  of  Westmineier  exercise 
ccHicurrent  jurisdiction  (c). 

But  the  ground  principally  relied  on,  is  the  general  rule  of  law,  by  which  a 
plaintiff  must  declare  within  12  mcmths  after  the  return  of  the  writ.  TUs  is 
laid  down  by  Mr.  Justice  Duller,  in  Orley  v.  Lee  {d),  as  an  acknowledged 
rule  of  practice,  not  that  the  defendant  can  sign  any  judgment  of  nan  pros 
for  not  declaring,  for  no  such  judgment  can  be  signed  until  after  a  demand  of 
ddclaration,  but  that  after  the  lapse  of  12  months  from  the  return  of  the 
writ,  the  delivery  of  the  declaration  comes  too  late.  The  same  rule  is 
admitted  in  Penny  v.  Harvey  (e),  and  in  Morton  v.  Bothwick  (/).  In  Cooper 
V.  Nicu  {g\  the  question  arises  whether  the  twelvemonth  is  to  be  calculated 
from  the  return  day  of  the  writ,  or  the  time  of  the  appearance,  and  the  Court 
say,  *^  the  rule  is,  that  if  the  plaintiff  does  not  declare  within  a  year  after  the 
return  day  of  the  writ,  he  is  out  of  Court.  The  safest  course  is  to  reckon 
the  12  months  from  the  return  day;  the  time  given  to  put  in  and  perfect 
bail  is  merely  matter  of  indulgence.''  No  case  appears  by  which  this  rule 
has  been  shewn  to  be  applied  to  real  actions  ;  but  at  the  same  time  no  dis- 
tinction is  made  in  the  books,  between  actions  real  and  personal ;  and  the 
rule  in  principle  applies  equally  to  actions  of  all  kinds;  the  object  being,  that 
suits  should  not  be  kept  alive  an  unreasonable  time  after  the  parties  are  in 
Court;  and  if  the  demandant  is  not  bound  to  declare  within  one  year,  there 
seems  to  be  no  reason  why  he  should  not  be  at  liberty  to  do  so  for  an  inde- 
finite period.  The  plaintiff  or  demandant  are  not  injured  by  this  rule,  lor  if 
he  has  any  reason  for  not  declaring  on  account  of  all  the  parties  not  being 
brought  into  Court,  it  is  a  very  constant  course  to  apply  for  time  against  those 
who  have  not  appeared. 

We  therefore  think  the  plaintiff  is  out  of  Court  as  to  the  two  defendants 
who  appeared  under  the  original  writ,  and  that  the  declaration  is  irregular  as 

ie)  See  Miller  v.  MUler,  ante.  31.  (/)  9  Barn.  &  Crei.  544. 

(cO  9  Term  Rep.  1 18.  ig)  3  Barn.  &  Aid.  27 1. 

(ff)  8  Term  Bep.  123. 
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to  them,  and  must  be  set  aside.     But  as  to  the  defendant  Jaekion,  who  ap      Om.  Ptmt. 
peaied  upon  a  writ  returnable  m  Aprii^  the  plaintiff  is  in  time  to  delare,  and 
as  against  him,  the  proceedings  may  go  on. 

Rule  absolute  as  to  two  defendants,  and  discharged  as  to  Jackson. 


Cranch  r.  White.  jan.i4tfi. 

n^ROVER    The  action  was  brought  to  recover  a  bill  of  exchange  for  200/.,  l.  Wliere  a 

which  had  come  into  the  hands  of  the  defendant,  under  the  following  tdTbillTlz' 

circumstanoes.    The  bill  in  question  was  drawn  by  the  plaintifl^  and  gtyen  change  from  A. 

by  him  to  one  Boyety  for  the  purpose  of  getting  it  discounted  for  his  (the  mUe  t&t  £is ' 

plaintifTs)  acoommodatbn.  Boyer  indorsed  the  bill  to  one  Roberts,  who  said  »>ster  should 

he  could  get  it  discounted,  and  Roberts  then  applied  to  the  defendant,  who  which  he  then 

was  then  living  with  his  mother,  assisting  her  in  carrying  on  her  business,  m^ter^lw**" 

and  requested  him  to  get  the  bill  discounted  by  his  mother,  which  he  kept  the  bill  as 

promised  to  do,  wfaeieupon  Roberts  indorsed  and  delivered  the  bill  to  him.  mo^due^' 


The  defendant  afterwatds  neglected  to  deliver  back  the  bill  or  to  get  it  dis-  ^'^^  4  ^"f 

counted;  and  the  reason  alleged  was,  that  Roberts  was  mdebted  to  the  count  it:  Hekf, 

mother,  in  a  larger  sum  of  money  than  the  amount  of  the  bill.     A  joint  ^1^1*^^*"* 

demand  of  the  bill  was  then  made  upon  the  defendant  and  his  mother,  and  it  an  action  of 

not  beii^  returned,  the  present  action  was  brought,  and  at  the  trial  before  ^^^^the 

Tmdal,C.  J.,  at  Guiidkaii,  the  jury,  upon  the  facts  above  stated,  found  a  ^'l^- 
verdict  for  the  plaintiff. 

Aicherley,  Serjt.,  moved  for  a  new  trial,  and  he  made  two  points. — Firsts 
That  troeer  could  not  be  maintained  against  the  defendant  who  was  a  mere 
servant  to  his  mother.  If  the  defendant  had  been  sued  for  money  had  and 
received,  the  plaintiff  could  not  have  recovered,  for  he  received  the  bill  for 
the  use  of  his  mother,  and  she  vras  answerable  to  the  plaintiff.  Stephens  v. 
Badeoek(a),  And  the  action  viras  originally  founded  on  contract,  the 
phintiff  cannot  be  permitted  to  change  it  into  a  tori,  and  thereby  alter  the 
situation  of  a  defendant  Thus  in  Jennings  v.  RundaU{b\  it  was  held, 
that  a  plaintiff  could  not  so  change  the  form  of  action,  as  to  deprive  an  infent 
defendant  of  his  plea  of  infency;  and  in  Powell  v.  Layton^c),  the  same 
priadple  is  acknowledged.  The  plaintiff  might  have  sued  the  mother  in  an 
action  founded  on  her  contract  to  discount  the  bill,  and  she  would  then  have 
been  in  a  situation  to  avail  herself  of  the  defendant's  evidence,  and  the  real 
facta  of  the  transaction  would  have  q^peared.  Secondly,  If  trover  was 
maintainable,  it  should  have  been  brought  against  the  mother,  for  there  VFas 
no  sufficient  evidence  of  a  conversion  o|  the  bill,  by  the  defendant  The 
defendant  received  the  bill  for  the  use  of- bis  mistress,  and  after  he  had 
delivered  it  to  her,  he  ceased  to  have  any  oxitrol  over  it  The  demand 
made  by  the  plaintiff  was  a  joint  demand,  and  the  bill  was  not  then  in  the 
legal  custody  of  the  defendant 

TiNDAL,  C.  J. — Two  objections  have  been  raised  upon  this  motion.  First, 
That  in  point  of  law,  an  action  of  trover  was  not  maintainable,  but 
that  the  form  of  it  should  have  been  in  contract     Secondly,  That  admitting 

(a>  8  Biaro.  Sc  AdoL  854.  c)  2  Bos.  &  Pul.  New  Rep.  886. 

ib)  S  Term  Rep.  885. 
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Com.  Pleai,  it  to  be  maintainable,  it  ought  to  have  been  brought  against  the  defendant's 
mother.  As  to  th^  first  part,  let  us  see  the  facts  of  the  case. — ^The  plaintiff* 
is  the  owner  of  the  bill  of  exchange,  and  desiring  to  have  it  discounted, 
he  delivers  it  to  Boyer,  who  delivers  it  to  Roberts,  and  the  latter  indorses  it 
to  the  defendant,  with  an  understanding  that  he  was  to  get  it  discounted ; 
and  it  must  be  taken,  by  the  finding  of  the  jury,  that  the  defendant  was 
acting  wrongfully  when  he  received  the  bill,  which  was  subsequently  kept 
back  for  the  purpose  of  paying  a  debt  due  to  his  mother.  It  is  con- 
tended, that  where  the  transaction  is  founded  on  contract)  a  plaintiff  cannot, 
by  changing  the  form  of  action,  deprive  the  defendant  of  pleading  any 
defence ;  which  he  might  have  done,  if  the  action  had  been  in  contract.  I  go 
quite  the  length  of  that  proposition.  Powell  v.  Lay  ton  {d),  was  suc^  a 
case,  where  the  form  of  action  was  in  tort,  and  the  G)urt  held,  that  the 
defendant  should  not  be  ousted  of  his  right  to  plead  in  abatement,  that 
other  persons  were  jointly  liable  with  himself  So  again  in  JennmgM  v. 
Rundall  (e),  which  was  brought  in  tort,  for  immoderately  riding  the 
plaintifTs  mare ;  the  Court  held,  that*  the  defendant  might  still  plead  his 
infancy  in  defence  of  the  action.  These  two  cases  do  not  say,  that  the  form 
of  action  was  misconceived,  and  the  plaintiffs  are  not  consequently  non- 
suited; but  merely,  that  the  defendants  shall  not  be  prevented  from  setting 
up  the  same  defence  as  they  could  have  done,  if  they  had  been  sued  in 
actions  founded  on  contract;  but  in  the  present  case,  if  the  plaintiff  had 
declared  in  contract,  I  do  not  see  that  the  defendant  would  have  been  placed 
in  a  more  favourable  situation. 

Secondly,  It  is  said,  if  the  form  of  action  might  be  in  trover,  it  should 
have  been  brought  against  the  mother  and  not  against  the  son ;  but  I  have 
always  understood,  that  in  a  wrongful  act,  all  are  principals  and  equally 
liable.  In  Perkins  v.  Smith  (f),  it  is  solemnly  decided,  that  trover  lies 
against  a  servant  who  disposes  of  goods,  the  property  of  another,  to  his 
master's  use,  which  is  the  very  point  now  under  discussion.  Lee,  C.  J., 
there  said,  '*  the  gist  of  trover  is,  the  detainer  or  disposal  of  goods  wrongfully; 
and  it  is  found  that  the  defendant  himself  disposed  of  them  to  his  mastei^s 
use,  which  his  master  could  give  him  no  authority  to  do.  I  am  very  well 
satisfied  that  this  servant  has  done  wrong,  and  that  no  authority  that  could 
be  derived  from  his  master,  before  or  afler  the  fact,  can  excuse  him.''  Then 
it  is  said,  that  in  the  present  case  there  was  no  conversion.  What  is 
conversion?  A  mere  refusal  to  deliver  goods  is  not  a  conversion,  but 
if  the  refusal  is  not  met  by  some  explanation  to  justify  it,  it  may  be 
evidence  of  the  conversion.  In  10  Coke,  56  E,  it  is  said,  '*  If  A.  brings 
an  action  on  the  case  against  B.,  upon  trover  and  conversion  of  plate, 
&c.,  and  the  defendant  pleads  not  guilty,  now  it  is  good  evidence, /?rtiiia 
facie,  to  prove  a  conversion,  that  the  plaintiff  requested  the  defendant 
to  deliver  them  and  he  refused ;  and,  therefore,  it  shall  be  presumed  that 
he  has  converted  them  to  his  use."  And  a  similar  proposition  is  laid  down 
in  1  Rolle^e  Abridg,  5, 45  (jy).  Perkine  v.  Smith,  has  also  been  recognised  in 
the  case  of  Stephens  v.  Eltoall  (A).  It  seems  to  me,  therefore,  upon  the 
facts  found  in  this  case,  that  the  present  action  was  maintainabla 

((2)  2  Bos.  &  Pul.  New  Rep.  370.  them  to  be  mine,  and  I  demand  tbem,  aod 

ie)  8  Term  Rep.  885.  he  reCuses  lo  deliver  them ;  this  is  a  con- 

(/)  1  Wils.  328.  version  in  law.    Mich.  88.  89  El.  B.  R. 

(g)  If  a  man  finds  my  goods,  and  knows  (A)  4  Maule  St  Se).  260. 
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Park,  J. — I  am  entirely  of  the  same  opinion.  The  language  of  Lord  Cm^PtMt, 
EUenboroughf  in  Stephens  v.  Eiwali,  is  very  strong;  he  says,  "The  only 
question  is,  whether  this  is  a  conversion  in  the  clerk,  which  undoubtedly  was 
so  in  the  master.  The  clerk  acted  under  an  unavoidable  ignorance,  and  for 
his  master's  benefit,  when  he  sent  the  goods  to  his  master ;  but  nevertheless, 
his  acts  may  amount  to  a  conversion :  for  a  person  is  guilty  of  a  conversbn 
who  intermeddles  with  my  property  and  disposes  of  it,  and  it  is  no  answer, 
that  he  acted  under  authority  from  another,  who  had  himself  no  authority  to 
dispose  of  it.''  In  the  present  case,  the  defendant  acted  with  a  perfect  know- 
ledge of  the  circumstances  under  which  the  bill  was  delivered  to  him,  and  he 
chose  to  apply  the  bill  in  payment  of  his  mother's  debt ;  but  in  the  case  last 
mentioned,  the  clerk  acted  in  ignorance,  and  yet  he  was  held  liable.  In 
Alexcaider  v.  Souihey,  the  cases  cited  were  considered,  and  approved  of; 
and  I  am  of  opinion,  that  this  action  was  maintainable. 

The  other  Judges  concurred. 

Rule  refused. 


George  v.  Elston.  Ja»,zu, 


T^RESPASS  against  three  defendants,  who  pleaded  jointly,  and  who  ap-  WHere  in  an 

peared  by  the  same  attorney.     The  plaintiff  recovered  a  verdict,  with  J^^T"  vlrdi^ 

damages,  against  one,  but  the  other  two  defendants  obtained  a  verdict  in  u  found  against 

their  favour.    A  rule  niei  had  been  obtained,  calling  upon  the  plaintiff  to  ^^  jn  favou° 

shew  cause  why  the  prothonotary  should  not  set  off  the  costs  payable  to  the  ®^  another,  Uie 

two  defendants,  against  the  costs  which  the  plaintiff  was  entitled  to  recover  set  off;  notwith- 

from  the  other  defendant.  eff  °cf oTiiFould 

be  to  deprive 

Kelltf  shewed  cause.— If  this  rule  is  made  absolute  the  attorney  for  the  ^^tv^^^'t 
plaintiff  will  be  deprived  of  his  lien  for  his  costs.    By  the  former  practice  of  H.  T.  2  W.  4, 
this  Court,  such  an  application  as  the  present  might  have  succeeded.  Schoole  ^^\j  ^o  such  a 
y.  Noble  (a)  \  Nunez  v.  Modiglian%{ti)\  Bourne  v.  Bennett  {c).    But  the  *^*'«' 
Court  of  King* 8  Bench  has  refused  in  general  to  allow  a  set-off,  to  the  pre- 
judice of  the  attorney's  lien  for  his  costs.     Mitchell  v.  Oldfield(d)y  Randle 
V.  Fuller  {e),  and  in  Mordecai  v.  Nutting  (f),  which  was  a  case  like  the  pre- 
sent, this  Court  refused    to  permit  the  costs  of  the  defendants,  who  were 
acquitted,  to  be  deducted  from  the  costs  recovered  by  the  plaintiff  against 
another  defendant.    But  now  the  practice  of  the   Court    is   altered,  by, 
K  H.  T.2  Wm.  4,  c.  93,  which  it  is  submitted  is  applicable  to  the  present 
case.    It  orders,  "  That  no  set-off  of  damages  or  costs  between  parties  shall 
be  allowed,  to  the  prejudice  of  the  attorney's  lien  for  costs,  in  the  particular, 
suit  against  which  the  set-off  is  sought,  provided  nevertheless  that  interlo- 
cutory costs  in  the  same  suit,  awarded  to  the  adverse  party,  may  be  de- 
ducted.'^    The  object  of  this  rule  is  to  preserve  the  attorney's  lien  for  his 
costs. 

Wilde^  Serjt.,  contfd, — Barnes  is  an  authority  not  to  be  relied  upon.     In 

(a>  1  H.  Black.  94.  (d)  4  Term  Rep.  128. 

(6)  1  H.  Black.  217  (e)  6  Term  Rep.  456. 

(c)  4  BiDg.  4S3  -  (/)  Barnes,  145. 
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Own.  Plefis. 


the  Tery  next  page  of  his  book  it  is  held,  in  Robert$  v.  BiggMijg),  thai  the 
costs  in  one  snit  may  be  set  off  against  the  costs  in  another.  But  the  point 
at  issue  is,  whether  rule  93,  which  has  been  cited,  applies  to  this  case.  It  is 
submitted  that  it  does  not,  for  the  costs  here  sought  to  be  set  off  by  two  of 
the  defendants,  are  incurred  in  the  same  suit  as  that  which  has  entitled  the 
plaintiff  to  costs  against  the  other  defendant.  The  plaintiff's  attorney  will 
not,  in  such  a  case,  be  permitted,  by  claiming  his  lien,  to  defeat  the  eqtiity 
between  the  parties. 


TWDAL,  C.  J. — ^The  rule  H.T2  Wm,  4,  does  not  apply  to  the  present 
case,  because  this  is  a  8et'K>ff  claimed  by  parties  in  the  same  suit.  Tlie  rule 
only  refers  to  the  set-off  of  damages  or  costs  in  other  suits.  Schtfoie  r. 
Noble  (h)  is  quite  in  point  with  the  present  case. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 


(Sf)  Barnes,  146. 


(A)  1  H.  Black.  24. 


/oikSOtt. 


Humphrey  v.  Woodhou»b  and  o*! 


A  jndge  hai  no 
power  under 
Stat3&4W.4, 
c.  42,  tec  32,  to 
certify  to  de- 
prire  a  police 
officer  flt  his 
costs  who  is  a 
defendant  in  an 
action  and  ob- 
tains a  verdict ; 
as  that  SUtttte 
does  not  repeal 
sec  41  of  the 
Police  Act  10  6. 
4,  c  44.  which 
gives  police 
officers  their 
costs  absolutelj. 


n^RESPASS  against  four  defendants  for  an  assault  and  false  imprisoonient. 
At  the  trial,  before  Tindai,  C.  J.,  at  the  'sittings  for  Mddie9e^^  the 
plaintiff  succeeded  against  two  of  the  defendants,  but  the  jurj  found  a  ver- 
dict for  the  other  two,  who  were  police-officers,  acting  in  execution  of  their 
duty.  After  the  trial,  the  learned  judge  certified,  under  Stat.  3  &  4  Wm,  4, 
c.  42,  sec.  32(a),  that  there  was  a  reasonable  cause  for  making  the  two  officers 
defendants. 

Bu$by  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  whj  the 
learned  judge's  certificate  should  not  be  set  aside,  upon  the  ground  that  the 
police-officers  were  entitled  to  then*  costs,  by  Stat.  10  Geo,A^  c.44,  sec.  41, 
(the  Metropolitan  Police  Act),  which  directs,  that  in  all  actions  comrneiiced 
against  any  person  for  any  thing  done  in  pursuance  of  that  act,  "  if  a  Terdict 
shall  pass  for  the  defendant,  or  the  plaintiff  shall  become  nonsuit,  or  discoo- 
tinue  any  such  action,  after  issue  joined,  or  if,  upon  demurrer  or  otherwise, 
judgment  shall  be  given  against  the  plaintifi^  the  defendant  shall  recover  his 
full  costs  as  between  attorney  and  client,  and  have  the  like  remedy  for  the 
same  as  any  defendant  hath  by  law  in  other  cases.'^ 

Wiide,  Seijt.,  and  Hum/rey,  shewed  cause.— Here  the  defendants  ap- 
peared by  one  attorney,  and  were  defended  by  one  counsel  at  the  trial.  The 
certificate  of  the  learned  judge  shews,  that  he  considered  that  the  plaintiff 
had  reasonable  cause  for  joming  the  defendants,  who  were  acquitted.  The 
judge  had  formerly  a  power  to  certify  under  the  Stat  8  &  9  Wm, 3,  c.  II, 


(a)  Sec.  82.  That  where  several  persons 
sfaall  be  made  defeDdants  in  any  personal 
action,  and  any  one  or  more  of  them  shall 
have  a  nolle  protqui  entwed  as  to  him  or 
them,  or  upon  the  trial  of  such  action  shall 
have  a  verdict  pass  for  him  or  them,  e?ery 
SQch  person  shall  have  jadgment  for  and 


recover  his  reasonable  costs,  miless,  in  the 
case  of  a  trial,  the  judge  before  whom  such 
cause  shall  be  tried  shall  certifv  upon  the 
record,  under  his  hand,  that  there  was  a 
reasonable  cause  for  making  such  person  a 
defendant  in  such  action. 
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sec.  1,  and  the  subsequent  Stat.  3  &  4  Wm,  4,  c.  42,  sec.  32,  merely  extends      Gmt.  Pien$, 
the  remedy  given  by  the  former  Statute.    By  the  Stat.  8  &  9  Wm.  3,  c.  1 1,     now^ 
a  defendant,  when  acquitted,  could  only  recover  his  costs,  as  i^  a  verdict  had  v, 

been  given  against  the  plaintiff,  which  were  found  inadequate  to  remunerate  ^®®»ho''"*- 
police-officers,  and  therefore,  by  the  Stat.  10  Geo.A,  c.  44,  sec.  41,  they  are 
given  their  full  costs,  as  between  attorney  and  client ;  and  that  was  the  only 
object  of  that  part  of  the  Statute.  If  it  had  been  intended  that  the  judge 
should  not  continue  to  have  the  power  to  certify,  which  was  intrusted  to  him 
by  Stat.  8  &  9  Wm,  3,  c.  11,  it  would  have  been  taken  away  by  express 
words.  If  this  was  the  state  of  the  law  before  the  passing  of  the  Stat. 
3  &  4  Wm,  4,  c.  42,  then  the  power  to  certify  still  remains  with  the  judge 
who  tries  the  cause,  under  sec.  32  of  that  Statute.  The  words  used  are, 
''  defendants  in  any  personal  action  'P  and  as  no  exception  in  favour  of 
police-officers  is  inserted,  it  is  submitted  that  the  Court  will  give  a  just  con- 
struction to  that  section,  by  holding  that  the  power  to  certify  extends  to  the 
case  of  all  defendants,  whether  they  be  police-officers  or  not.. 

Butbtfi  in  support  of  the  rule. — ^The  decision  in  this  case  will  be  applicable 
to  determine  the  right  of  police-officers  and  magistrates  to  recover  costs,  under 
many  Statutes  besides  the  Metropolitan  Police  Act,  and  therefore  the  question 
is  of  impcnrtance.  The  language  of  the  Stat.  10  Geo,  4,  c.  44,  is  absolute  and 
unqualified.  It  was  passed  for  the  protection  of  police-officers,  and  by  the 
latter  part  of  sec.  44,  the  plaintiff  cannot  recover  costs  against  them  even 
when  he  obtains  a  verdict,  unless  the  judge  certifies  his  approbation  of  the 
action.  If  the  questicm  rested  upon  this  Statute  alone,  no  doubt  could  be 
entertained  about  the  point  at  issue.  The  Stat.  3  &  4  Wm.  4,  c.  42,  sec.  32, 
was  passed  to  amend  defects  which  existed  under  the  Statute  of  Wm,  3,  and 
it  had  no  other  object.  It  would  be  a  great  hardship  to  police-officers,  who 
are  generally  in  humble  circumstances,  if  they  were  not  allowed  to  recover 
their  full  costs ;  and  it  was  the  policy  of  the  Metropolitan  Police  Act  to  protect 
them  as  much  as  possible. 

Tdvdal,  C.  J. — ^Having  these  Statutes  brought  before  me,  I  am  of  opinion 
that  I  was  not  authorised  to  certify  in  this  case.  Upon  looking  more  closely 
at  the  Stat  3  &  4  Wm,  4,  c.  42,  it  seems  to  me  that  the  only  object  of  the 
32  section,  was  to  apply  a  remedy  to  the  Stat.  8  &  9  Wm,  3,  c  1 1,  which  had 
been  found  defective  in  three  pcHnts. — First  It  only  gave  costs  to  defendants 
who  were  acquitted,  in  certain  specified  actions,  viz,  tretpoMSffahe  imprison' 
mau,  or  ejeetione  firma,  whereas  the  subsequent  Statute  applies  to  all 
personal  actions.*— iSipeonJ/y.  The  former  Statute  only  applied  to  defendants 
who  were  acquitted  by  verdieiy  and  the  Stat  3  &  4  Wm.  4,  extends  to  those 
defendants  who  shall  have  a  nolle  prosequi  entered. — T%irdly,  The  ktter 
Statute  gives  defendants  their  reasonable  costs  of  suit ;  whereas,  under  the 
former  Statute,  in  certain  cases,  they  recovered  only  4Qs,  These  being  the 
principal  objects  of  this  Statute,  and  as  it  does  not  contain  any  express 
reference  to  the  case  of  police-officers,  I  am  of  opinion  that  it  had  not  for  its> 
object  the  repeal  of  the  intermediate  Statute,  ^e  10  Geo,  A,  c.  44,  sec.  41. 
This  rule  must  me  made  absolute. 

Park,  J.^Ai  might  have  been  supposed  the  words  in  the  Stat.  3  &  4  Wm,  4, 

TOL.  I.  p 
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C.42,  sec.  32,  being  general,  that  the  former  Stat  10  Geo.  4,  was  repealed; 
but  upon  considering  the  question,  I  think  it  was  only  intended  to  operate 
upon  the  former  Stat.  3  &4  Wm,  3,  c.  11.  The  provisions  contained  in  the 
Metropolitan  Police  Act  were  passed  for  the  purpose  of  throwing  protection 
around  a  class  of  persons  who  are  employed  in  difficult  and  dangerous  services ; 
and,  as  it  has  been  stated  by  Mr.  BuMby,  if  a  plaintiff  succeeds  in  an  action, 
he  cannot  even  then  recover  his  costs  unless  the  judge  signifies  his  appro- 
bation  of  the  action.  I  think  it  was  very  judicbus  to  grant  a  certificate  in 
this  case,  in  order  that  this  important  question  might  be  properiy  in* 
vestigated. 

Yaughan,  J. — ^Upon  looking  at  the  33  section  of  the  Stat.  3&  4  Wm.4, 
c.  42,  I  do  not  think  it  was  intended  to  interfere  with  the  Metropolitan 
Police  Act 

BosANQUBT,  J.,  concurred. 

Rule  absolute 


Bramah  and  an',  v.  Bakbr  and  others. 

In  an  action  on  ^pms  was  an  action  by  the  plaintiffs,  as  indorsees  of  a  bill  of  excbaz^ 

change  by  in-  for  500/.  against  the  defendants,  as  acceptors.  The  declaration  contained 

donee  against  ^  count  on  the  bill,  in  the  common  form;  a  count  for  interest,  and  ao 

alleging  on^  account  stated.    The  defendants  pleaded  the  general  issue  to  the  idioie 

that  the  accept-  declaration 
ance  waa  ob-        oeciaraiion. 

tained  by  fraud.  Second  pUo, — ^That   there  was  not  at  any  time  any  consideration  or 

"  In  a  aimilar  TBlue  for  the  defendants  accepting  the  said  bill  of  exchange,  in  the  said 

action,  to  a  plea  firgt  count  mentbned,  or  paying  the  amount  thereof*  or  any  part  thereof;  and 

theaccepunce  that  the  Said  bill,  indorsed  by  W.  C,  was  ailerwards,  to  wit,  on  the  fourth 

frllidl'md^t^  day  of  January,  in  the  year  of  our  Lord  1834,  delivered  on  behalf  of  the 

the  plaintiff  defendants  to  one  T.  H.,  for  a'  special  purpose  only,  to  wit,  that  the  said 

Sd^a^o^f^  ^'  ^'  should  keep  and  take  care  of  the  said  bill  of  exchaqge,  for  and  on 

the  bill,  it  is  behalf  of  the  said  defendants,  and  for  their  use  and  benefit,  and  not  for  the 

the  plaintiff  to  purpose  of  being  negociated  or  delivered  over  by  him,  or  by  any  other  person 

diS^^'^^  ^.  "  ^'  P^i^^ns  whatsoever ;  and  the  said  T.  H»  then  took  and  received,  and  from 

aideration,  thence  until  the  said  plaintiffs  became  possessed  of  the  same  as  hereinafter 

omS^b^^  mentioned,  held  the  said  bill,  for  the  special  purpose  aforesaid ;  and  that  the 

Ian  of  the  c 
fideration. 


;thepartie 

iftnof  tne  con-  said  T.  H.f  in  violation  of  good  faith,  and  contrary  to  the  said  special  purpose 
lor  which  he  so  received  and  held  the  said  bill  as  aforesaid,  heretofore,  and 
whilst  he  hdd  and  had  the  same  in  his  possession  for  the  special  purpiase 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  fraudulently  and  without 
the  authority  of  the  defendants,  and  with  intent  to  defraud  the  said  defendants 
in  the  introductory  part  of  the  first  plea  named,  nc^gociated  and  parted  with 
the  said  bill  for  his  own  'use  and  benefit,  and  then  ddivered  the  said  bill  of 
exchange,  so  indorsed  as  aforesaid,  to  the  plaintiffs ;  and  that  the  said  bill 
of  exchange  was  not  at  any  time  indorsed  to  the  said  plaintiffs,  otherwise  than 
by  the  said  T.  W&  so  delivering  the  same,  so  indorsed  by  the  said  W.  C.  as 
aforesaid,  to  the  said  plaintiffs ;  and  that  the  said  plaintiffs  at  the  time  when 
the  said  bill  of  exchange  was  so  delivered  to  them  as  aforesaid,  l^  the  said 
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T.  H.9B  aforesaid,  had  notice  of  the  premises,  and  well  knew  that  the  said      Om^  Pi*tt. 

7!  H,  had  no  power  or  authority  to  n^ociate  or  part  with  the  same  on  his 
own  aooount ;  and  that  there  was  not  at  any  time  any  consideration  or  value 
given  in  good  iiiith  lor  the  said  indorsement  of  the  said  bill  of  exchange  to  the 
said  plaintiA,  as  in  the  said  declaration  mentioned  ;  and  this  the  said  defend- 
ants, in  the  introductory  part  of  this  plea  mentioned,  are  ready  to  verify. 

Third  plea. — That  the  said  bill  of  exchange,  in  the  said  first  count 
mentioned,  never  was  accepted  by  the  said  defendants,  except  by  the  said 
Evan  Mer^dUh  RaberUj  for  and  on  account  of  himself  and  all  the  said  other 
defendants  in  this  action  mentioned,  under  and  by  virtue  of  an  authority  from 
the  said  last-mentioned  defendants  to  the  said  Evan  Merediih  Robertt,  to 
accept  bills  of  exchange  on  behalf  of  himself  and  all  the  said  other  defendants, 
for  particular  purposes  only,  that  is  to  say,  for  the  purposes  of  discharging 
claims  against  certain  persons  composing  a  certain  company,  called  the  South 
Metropolitan  Gas  Light  and  Coke  Company,  or  upon  the  said  Evan  Mere- 
dith RobertMf  and  the  said  other  defendants  as  directors  of  the  said  company ; 
but  that  the  said  Evan  Meredith  Roberte,  on  the  22d  of  October,  in  the  year 
of  our  Lord  1833,  in  breach  of  good  faith,  fraudulently  and  wrongfully,  and 
without  the  consent  or  authority  of  the  defendants  in  the  introductory  part  of 
the  said  first  plea  named,  and  with  intent  to  defraud  them,  accepted  the  said 
hill  of  exchange  in  the  said  first  count  mentioned,  on  behalf  of  himself,  and 
all  the  other  ddendants  in  this  action;  and  not  on  account  of,  or  for  any 
of  the  purposes  for  which  he  was  authorized  to  accept  bills  on  behalf  of  him- 
self and  the  said  other  defendants  as  aforesaid,  but  for  another  and  different 
purpose,  to  wit,  for  the  private  purposes  of  the  said  defendant,  WilUam 
Clare,  who  drew  the  same,  and  who  then  had  no  claim  or  demand  whatever 
on  the  said  other  defendants,  and  of  himself,  the  said  Evan  Meredith  Roberte, 
and  the  said  defendant,  Lewie  Roberte  ;  and  that  the  said  defendants  in  the 
btroductory  part  of  the  said  first  plea  named,  received  no  consideration  or 
value  for  the  said  acceptance ;  and  this  the  said  defendants  in  the  intro- 
ductory part  of  the  said  first  plea  named,  are  ready  to  verify,  &c. 

Replieaiion  to  eecond  plea, — And  as  to  the  plea  of  the  said  last-men- 
tioned defendants,  by  them  secondly  above  pleaded,  as  to  the  breach  of  the 
said  promise  in  the  said  first  count  of  the  said  declaration  mentioned ;  the 
plaintift  say,  that  after  the  making  the  said  biU  of  exchange,  in  the  said  first 
count  mentioned,  and  before  the  same  had  become  due  and  payable,  to  wit, 
<m  the  fourth  day  ot  January,  in  the  year  of  our  Lord  1834,  the  said  bill  of 
exchange  was  indorsed  and  delivered  to  the  plaintiffs  fairly  and  bond  fide^ 
and  for.  a  good  and  valuable  consideration,  that  is  to  say,  for  moneys  advanced 
by,  and  due  and  owmg  to  them,  the  plaintiffs ;  and  the  pUiintiffs  further  say, 
that  at  the  time  when  the  said  bill  of  exchange  was  so  indorsed  and  delivered 
to  them,  as  aforesaid,  they  had  not,  nor  had  either  of  them  notice  of  the  pre- 
mises in  the  said  last-mentioned  plea  mentioned,  nor  did  they  or  either  of 
them  know  that  the  said  7Aoma#  ^n/  had  no  power  or  authority  to  negociate 
or  part  with  the  said  bill  on  his  own  account,  and  this  they  are  roidy  to 
verify. 

Replieaiion  to  third  plea.— And  as  to  the  plea  of  the  said  last-mentioned 
defendants  by  them  thirdly  above  pleaded,  as  to  the  breach  of  the  said 
promise  in  the  said  first  count  mentioned ;  the  plaintiffs  say,  that  the  said 
Evan  Meredith  Roberts  was  duly  authorized  to  accept  the  said  bill  of  ex- 

f  2 
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Com,  PfenM,  change  in  the  said  first  count  mentbned,  on  behalf  of  himself  and  all  ihei^ha 
defendants  in  this  action.  And  the  plaintiffs  further  saj,  that  after  the 
making  the  said  bill  of  exchange,  and  before  the  same  had  become  due  and 
payable,  to  wit,  on  the  said  fourth  day  of  January^  in  the  year  of  our  Lord 
1834,  the  said  bill  of  exchange  was  indorsed  and  delivered  to  the  plaintii& 
fairly  and  band  fide,  and  for  a  good  and  valuable  consideration,  that  is  to  saj, 
for  moneys  advanced  by,  and  due  and  owing  to  them,  the  phdntifTs ;  and  the 
plaintiffs  further  say,  that  at  the  time  when  the  said  bill  of  exchange  was  so 
indorsed  and  delivered  to  them  as  aforesaid,  they  had  not,  nor  had  either  of 
them  notice  of  the  premises  in  the  said  last-mentioned  plea  mentioned,  nor 
did  they  or  either  of  them  know  for  what  purposes  the  said  Ewm  Merediik 
Roberts  was  authorized  to  accept  the  said  bill  of  exchange,  nor  for  what 
purpose  he  accepted  the  same,  and  this  they  are  ready  to  verify,  &c. 

To  this  replication  there  was  a  special  demurrer,  for  the  following  causes : 
That  the  said  plaintiffs  have  not  in  their  said  last-mentioned  replication  stated 
or  set  forth  with  sufficient  certainty  what  consideration  or  value  was  given  by 
them,  the  said  plaintiffs,  for  the  said  indorsement  of  the  said  bill  of  exchange 
to  them  the  ssid  plaintiffs,  but  have  merely  stated  that  the  conskleration  for 
the  said  indorsement  to  them  was  moneys  advanced  by,  and  due  and  owing 
to  them  the  said  plaintiffs,  without  stating  with  sufficient  certainty  when  or 
to  whom  such  moneys  were  advanced,  or  by  whom  the  same  were  due  and 
owing,  or  whether  they  were  advanced  at  the  time  when  the  said  hill  was 
indorsed  to  them,  or  whether  they  had  been  previously  advanced,  and  were 
due  before  the  said  bill  was  indorsed ;  and  that  although  the  replication  is  in- 
tended as  an  answer  to  the  second  plea,  and  to  support  the  whole  of  the  said 
plaintiffs'  claim  to  the  full  amount  of  the  bill  mentioned  in  the  declaratioD, 
yet  it  does  not  aver  or  state  with  sufficient  certainty  that  the  moneys  so  ad- 
vanced by,  and  due  and  owing  to  them  the  said  plaintiffs,  were  equal  to  the 
amount  of  the  said  bill,  or  entitled  them  to  recover  to  the  full  extent  of  the 
said  bill,  which,  according  to  the  rules  of  pleading,  ought  to  have  been  shown, 
stated,  and  set  forth,  in  the  said  replication  to  the  said  second  plea ;  and  for 
that  the  said  plaintiffs,  who  were  parties  to  the  indorsement  of  the  said  bill, 
and  knew  what  consideration  they  gave  for  the  same,  ought  to  have  set  forth 
in  the  said  last-mentioned  replication  with  more  certainty  than  they  have 
done,  the  nature  and  extent  of  the  consideration  which  they  gave  for  the  said 
indorsement,  and  when  that  consideration  was  given,  to  have  enabled  the 
defendants,  who  were  no  parties  to  the  indorsement,  or  to  the  alleged  con- 
sideration for  the  same,  to  know  and  ascertain  what  that  consideration,  if 
any,  was,  and  also  to  have  enabled  the  Court  to  decide,  as  a  point  of  law, 
whether  such  consideration  was  or  was  not  sufficient  to  support  the  plaintiiB' 
claim  to  recover  the  full  amount  of  the  bill  against  the  defendants,  under  the 
circumstances  mentioned  in  the  second  plea,  which  is  a  mixed  question  of  law 
and  fact :  And  also,  for  that  the  said  replication  is  in  other  respectit  uncertain, 
informal,  and  insufficient,  and  the  said  defendants,  William  Bakery  Jamet 
Foster  J  George  Holgate  Foster,  William  LyaU,  and  Frederick  Blackeley,  as 
to  the  replication  of  the  said  plaintiffs  to  the  plea  of  them  the  said  last-named 
defendants,  by  them  thirdly  above  pleaded,  say,  that  the  same  replication  is 
not  sufi^ient  in  law ;  and  the  said  last-mentioned  defendants  state,  and  shew 
to  the  Court  here,  the  following  causes  of  demurrer  to  the  said  last-mentioned 
replication,  that  is  to  say,  that  whereas  the  said  last-named  defendants  have,  in 
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their  said  third  plea,  alleged  that  the  said  bill  of  exchange  never  was  accepted  Cm.  Plem. 
by  the  said  defendants,  except  by  the  said  Evan  Meredith  Roberte,  foe  and  on 
account  of  himself,  and  all  the  other  said  defendants  in  this  action,  under  and 
by  virtue  of  an  authority  from  the  said  last-mentioned  defendants  to  the  said 
Eton  Meredith  Roberte,  to  accept  bills  of  exchange  on  behalf  of  himself  and 
the  said  other  defendants,  for  such  particular  purposes  only  as  in  the  said 
last  plea  mentioned,  but  that  the  said  Evan  Meredith  Roberte  accepted  the 
said  bins  of  exchange,  in  the  said  first  count  mentioned,  on  behalf  of  himself 
and  all  the  other  defendants  in  this  action,  not  on  account  of  any  of  the  pur- 
poses for  which  he  was  so  authorized  to  accept  bills  on  behalf  of  himself  and 
the  said  other  defendants  as  aforesaid,  but  for  another  and  diflerent  purpose; 
yet  the  said  plaintifls,  in  their  replication  to  the  said  last-mentioned  plea,  have 
not  confessed  and  avoided  the  same  allegations  in  the  said  last-mentioned 
plea,  or  directly  traversed  the  same,  or  either  of  them,  but  by  alleging  that 
the  said  Evan  Meredith  Roberte  was  duly  authorized  to  accept  the  said  bill 
of  exchange,  in  the  said  first  count  mentioned,  on  behalf  of  himself  and  all 
the  other  defendants  in  this  action,  have,  contrary  to  the  rules  of  pleading, 
denied  the  said  all^ations  by  an  argumentative  traverse  thereof;  and 
further,  that  the  said  plaintiffs,  if  they  had  intended  to  raise  the  question, 
whether  or  not  the  said  bill  was  duly  accepted  by  the  said  Evan  Meredith 
Roberte,  ought  to  have  distinctly  taken  issue  upon  some  one  of  the  facts 
mentiooed  in  the  plea,  or  alleged  that  it  was  accepted  for  the  purposes  for 
which  the  said  Evan  Meredith  Roberte  was  authorized  to  accept  bills,  as 
mentioned  in  the  said  last  plea;  and  also^  for  that  the  said  plaintiffs  do  not 
in  their  replication  confine  themselves  to  traversing  the  last  plea  in  manner 
above  alleged,  but  also  by  their  said  replication  proceed  to  plead  by  way  of 
sYoidanoe  of  the  matters  alleged  in  the  last  plea,  by  stating  and  alleging  in 
their  said  replication  thereto,  that,  after  the  making  the  said  bill,  and  before 
the  same  had  become  due  and  payable,  the  said  bill  of  exchange  was  indorsed 
and  delivered  to  the  plaintiffs  fairly,  and  bondjide,  and  for  a  good  and  valua^ 
ble  consideration,  and  that  when  the  said  bill  was  so  indorsed  and  delivered 
to  them,  they  had  not,  nor  had  either  of  them,  notice  oi  the  premises  men- 
tioned in  the  last  plea,  which  premises,  in  &ct,  they  actually  traversed  in  the 
commenoenient  of  the  replication ;  and  also,  for  that  the  last-mentioned  re- 
plication is  double  and  multifarious,  and  attempts  to  answer  the  last  plea, 
both  by  traversing  the  substantial  allegations  contained  in  it,  and  also  by 
attempting  to  shew  matters  in  avoidance  of  the  plea,  if  confessed  without  con- 
fessing it ;  also^  for  that  the  said  plaintiffs  do  not,  in  their  said  last*mentioned 
replication,  state  or  shew  with  sufficient  certainty  when  or  to  whom  the 
moneys  therein  alleged  to  have  been  advanced,  and  due  and  owing  to  them, 
were  advanced,  or  by  whom  they  were  due  and  owing,  or  what  was  the 
amount  of  such  moneys ;  and  also,  for  that  the  said  last-mentioned  replica- 
tion should  have  concluded  to  the  country,  as  being  a  traverse  of  the  last 
plea,  and  not  with  a  verification ;  and  also,  for  that  it  is  uncertain  whether 
the  last  replication  is  intended  as  an  answer  to  the  plea  by  way  of  traverse  or 
ofconfession  and  avoidance  thereof,  and  is  in  other  respects  uncertain^  in- 
formal, and  insufficient,  and  no  certain  issue  can  be  taken  thereon. 
Joinder  in  demurrer, 

Bom/Mi«,Serjt.,  in  support  of  the  demurrer. — This  case  is  distinct  from  that 
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Com.  Pleas,  in  -which  a  want  of  Gonsideration  alone  is  pleaded ;  here  there  is  an  allegation 
of  fraud,  which  of  itself  throws  a  stain  on  the  title  of  the  plaintiff.  The  new 
rules  of  pleading  have  made  no  difference  in  the  law  relating  to  bills  of 
exchange ;  before  those  rules  an  allegation  of  fraud  would  so  afiect  the  title 
of  the  plaintiff,  as  to  throw  upon  him  the  proof  of  consideration  even  without 
notice ;  the  prima  fade  privilege  of  a  bill  of  exchange,  that  it  implies  a 
consideration,  is  removed  by  the  allegation  of  fraud,  and  the  bill  becomes  a 
mere  simple  contract,  and  the  plaintiff  must  prove  the  consideration  upoa 
which  the  promise  is  founded.  In  this  case  the  pleading  must  be  taken  most 
strongly  against  the  party  pleading,  for  the  OMisideration  cannot  be  in  the 
knowledge  of  the  defendant. 

Keify,  canlrd,  was  stopped  by  the  Court  from  arguing  on  the  iiusufBci- 
ency  of  the  third  plea.  As  to  the  replication,  there  is  no  difierence  between  a 
replication  to  a  plea  alleging  fraud,  and  a  plea  simply  alleging  a  want  of 
consideration.  It  would  be  extremely  inconvenient^  if  in  any  case  the 
plaintiff  should  be  compelled  to  set  out  in  his  replication  all  the  circum- 
stances  which  constituted  the  consideration  which  he  gave  for  the  InlL 
Such  a  coiurse  would  necessarily  lead  to  the  most  prolix  statements. 

TiNDAL,  C.  J. — The  third  plea  in  this  case  amounts  to  nothing  more  than 
this,  that  the  defendants  were  defrauded  of  their  acceptance,  and  that  it  was 
given  without  consideration.  Every  indorsee  is  assumed  to  hold  for  valuable 
consideration,  and  it  is  too  much  for  us  to  presume  a  notice,  which  would 
make  him  a  party  to  a  fraud,  in  taking  the  bill  after  notice  of  the  fraud. 
As  then  the  plea  is  silent  on  the  want  of  consideration  by  the  plaintifi, 
and  no  notice  having  been  given  of  the  fraud,  we  are  to  ask  ourselves 
whether,  after  a  transfer  of  the  bill,  the  mere  circumstance  of  the  acceptor 
having  been  defrauded  when  he  accepted  the  bill,  is  an  answer  to  an 
innocent  indorsee  for  valuable  consideration  without  notice.  It  seems  Iq  me 
that  it  is  not. 

The  second  plea,  upon  which  greater  reliance  is  placed  by  the  defendants, 
comprehends  the  two  curcumstanoes  in  which  the  third  plea  is  deficient  The 
second  plea  in  effect  alleges  that  the  defendants  have  been  defrauded  of  thar 
acceptance  given  to  a  third  person  for  a  special  purpose ;  that  notice  of  the  fraud 
was  given  to  the  plaintiffs,  and  that  the  bill  came  into  the  hands  of  the  plain- 
tiffs without  consideration.  The  answer  to  that  pTea  is  the  point  objected  to 
by  the  defendants.  It  is,  that  after  the  making  of  the  bill,  and  before  it  became 
payable,  it  was  indorsed  to  the  plainti&  fairly  and  bonafide^  and  for  a  good 
and  valuable  consideration,  that  is  to  say,  for  moneys  advanced  by,  and  due^ 
and  owing  to  the  plaintiffs ;  and  that  the  plaintiffs  had  no  notice  of  the  fraud. 
It  is  in  effect  a  denial  that  they  ever  had  any  notice,  and  an  assertion  that 
they  gave  full  consideration.  The  question  then  is,  whether  a  more  full 
statement  is  necessary  of  the  consideration  passing  between  the  plaintiffs 
and  the  party  from  whom  they  received  the  bill.  I  am  of  opinion  that  it  was 
unnecessary  to  state  the  consideration  more  distinctly,  and  that  it  is  sufficient 
to  aver  that  there  was  a  good  consideration.  It  is  true  that  it  might  not  be 
sufficient  for  a  count  in  a  declaration,  for  there  greater  certainty  is  requisite ; 
but  in  a  plea  it  is  sufficient  that  there  is  a  certainty  to  a  common  intent. 
Here  any  person  of  good  understanding  must  interpret  this  in  the  same  way 
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as  the  Court  has  done,  and  come  to  the  conclusion  that  there  was  a  sufficient      c<m.  PUnt. 

money  consideration  passing  between  the  parties,  and  this  seems  to  me  to 

dispose  of  that  objection.   Upon  the  case  itself,  I  am  disposed  to  go  further, 

and  to  declare  my  opinion  to  be  that  if  the  replication  had  contained  merely 

a  simple  denial  of  the  allegation  of  want  of  consideration,  it  would  have 

been  sufficient    There  is  a  case  of  common  occurrence  very  similar  to  this. 

In  an  action  brought  against  an  executor,  in  which  he  pleads  judgment 

recovered,  and  the  plaintiff  replies  that  the  judgment  was  obtained  by  fraud, 

it  is  sufficient  for  the  defendant  to  traverse  the  fraud,  without  setting  out 

more  particularly  the  circumstances  under  which  the  judgment  was  obtained. 

Upon  principle,  and  upon  the  facts  of  the  case,  therefore,  I  think  that  the 

replication  is  good,  and  that  the  judgment  must  be  for  the  plaintiff. 

Park,  J. — ^The  difficulty  in  this  case  arises  entirely  from  the  new  rules  of 
pleading.  Great  allowance  must  be  made  for  generality  in  pleadings  in  actions 
on  bills  of  exchange,  otherwise  the  holders  of  bills  would  be  put  to  much 
inconvenience  in  suing  upon  them,  and  their  negociability  would  be  greatly 
restrained.  I  concur  in  the  opinion  that  the  third  plea  is  bad,  and  I  also  think 
that  a  general  allegation  of  consideration  would  have  been  sufficient. 

Vaughan,  J.,  concurred. 

BosANQUBT,  J. — The  third  plea  is  clearly  insufficient  I  concur  in  the 
opinion  that  has  been  expressed,  that  if  the  replication  to  the  second  plea 
had  simply  denied  that  the  plaintiffs  held  the  bill  without  consideration,  it 
would  have  been  sufficient.  It  is  to  be  observed,  that  the  new  rule  relating  to 
this  subject  is  couched  in  a  peculiar  form.  The  defendant  should  have  pleaded 
that  the  bill  was  indorsed  to  the  plaintiff  by  way  of  accommodation,  the  plaintiff 
would  then .  have  replied  that  it  was  not  so  indorsed ;  and  it  cannot  be 
contended  for  a  moment  that,  if  the  pleading  had  been  in  this  form,  it  would 
have  been  incumbent  on  the  plaintiff  to  have  set  out  the  nature  of  the 
consideration  he  gave  for  the  bill.  Because,  therefore,  the  pleadings  have 
assumed  a  diflerent  form,  but  amounting  in  effect  to  the  same  thing,  more  is 
not  on  that  ground  to  be  required  of  the  plaintiff. 

Judgment  for  the  Plaintiff. 
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CASES 

ARGUED   AND  DETERMINED 


IN  TBB 


COURT    OF    COMMON    PLEAS, 


Easter  Term,  1835. 


Watson  v.  Masckall.  com,pieas, 

\  RULE  had  been  obtained  to  review  the  prothonotary  s  taxation  of  costs,  The  attoniey's 
upon  a  question  raised  upon  the  construction  oiR,H.T2W.  4,  No.  93,  2?te*R^*H  T 
which  directs  that  *'  No  set-off  of  damages  or  costs  between  parties  shall  be  2  W.  4,  No.' 93, 
allowed  to  the  prejudice  of  the  attorney's  lien  for  costs,  in  the  particular  suit  t^|[^  »  be^^* 
against  which  the  set-off  is  sought."     In  this  cause  the  prothonotary  had  twoen  attoney 
allowed  the  attorney  the  ttjuced  co9U,  as  between  party  and  parly. 

Humfrey,  for  the  attorney,  contended  that  his  lien  extended  to  costs  as 
between  attorney  and  client.  The  rule  roust  be  construed  to  give  him  the 
same  costs  which  he  would  be  entitled  to  deduct  out  of  the  fruits  of  a  judg- 
ment in  the  suit,  and  that  clearly  extends  to  costs  as  between  attorney  and 
client.  In  Jenkins  v.  Biddulph  (a),  it  was  held,  that  extra  costs  incurred  by 
setting  aside  an  outlawry  could  not  be  recovered ;  but  Besi,  C.  J.  says»  "  as 
between  attorneys  and  their  clients  the  case  may  perhaps  be  different, 
because  the  attorney  may  have  special  instructions,  which  roay  warrant  him 
in  incurring  the  extra  costs."  In  a  case  like  the  present,  where  the  client 
becomes  insolvent,  the  rule  will  not  effectually  give  the  attorney  the  benefit 
of  his  lien,  unless  he  is  held  entitled  to  have  his  costs  taxed  as  between 
attorney  and  client. 

Gtndhum,  Serjt.  and  HayeSf  contrd. — ^Before  this  rule,  the  attorney's  lien 
in  thiK  court,  was  subject  to  equitable  claims  existing  between  the  parties. 
Fiyes  v.  Adams  (b) — [Bosanquet,  J. — ^But  Lord  Eldon,  when  he  was  Chief 
Justice,  expressed  much  dissatisfaction  with  this  decision  (c).] — ^In  Sinclair  v. 

(a)  4  BiDg«  160.  (c)  Hall  v.  Odj/,  3  Bos.  &  P.  29. 

(6)  4  Taunt.  6S8. 

VOL.  L  O 
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Com,  Plmt,  Eldred  {(I),  Lord  MoMfield  said,  *'  that  taxed  costs  are  all  the  costs  which 
the  law  allows ;"  and  he  held  that  no  action  could  be  maintained  to  recover 
extra  costs  beyond  those  taxed  costs.  That  case  was  confirmed  in  Webber 
V.  Nicholas  (e),  and  Hathaway  v.  Barrow  (/). 

TiNDAL,  C.  J. — The  question  is,  whether  this  rule  of  court  gives  the 
attorney  a  li^i  for  his  costs  as  taxed  between  party  and  party ;  or  as  between 
attorney  and  client.  Now,  what  was  the  attorney's  lien  before  the  mle 
existed  ?  It  is  clear,  although  no  express  authority  has  been  dted  to  that 
effect,  that  an  attorney  had  a  lien  upon  the  judgment,  for  the  whole  of  the 
costs  incurred  in  the  suit;  subject  to  his  bill  being  taxed  as  between  at- 
torney and  client.  It  is  not  merely  to  suits  at  law  that  this  principle  is 
applicable :  for  if  an  attorney  prepares  deeds,  he  has  a  lieA  upon  them  for  his 
charges,  and  no  authority  has  been  cited  to  shew  that  this  right  is  limited  to 
costs  as  taxed  between  other  parties  it  may  therefore  be  taken,  that  before 
this  rule  his  lien  extended  to  costs  as  between  attorney  and  client.  That  being 
so,  I  am  unable  to  give  any  other  construction  to  this  rule  than  that  it  entitles 
the  attorney  to  his  lien  for  costs  as  between  him  and  his  client ;  subject  to 
the  same  power  of  taxation  as  the  client  would  have  had. 

Park  and  Gaselbb,  Js.  ocmcurred. 

BosANQUET,  J. — ^I  am  of  opinion  that  the  true  construction  of  this  rule  is:, 
that  the  attorney  shall  be  placed  in  the  same  situation  as  he  would  have  been, 
if  the  fruits  of  the  judgment  in  the  suit  had  passed  through  his  hands. 

Rule  absolute  (^). 

(tf>  4  TaiiDt  7.  gtwA  title^'fot  oovts  €U  between  attwrmef  amd 

(e)  Ryan  &  Moody,  419.  client  incumd  Id  defendins  the  title.  Lord 

(/)  1  Camp.  N.  P.  C.  151.    See  also  Tenierden  held,  that  its  the  plaintiff  had  a 

Hodges  ▼.  Earl  of  JAlchfiM,  anie  AS,  right  to  elaim  an  indemnity,  ha  was  »ot  m- 

Ot)    In  Smith  ▼.  Compton,  S  B.  &  Adol.  demnified  unless  he  recei?ed  the  ancioint  of 

407,wliich  was  an  action  onder  a  covenant  for  the  costs  paid  by  him  to  his  own  attorn^. 

Apra24ih.  CORONE  V.   GaRMBNT. 

Where  a  new  HpHIS  cause  had  been  tried  before  the  sheriff.  At  the  instance  of  the 
a^rs°(W  *  plaintiff  a  rule  absolute  for  a  new  trial  had  been  obtained  last  BfUdketi- 
has  been  mnt-  ma$  Term  ;  but  since  that  period  the  plaintiff  had  taken  no  steps  to  haire  the 

edatthein-        _         u     -j  t-  r  r 

stance  of  the      <»^MC  heard. 

plaimiff,  who 

lects  to  re-try  '  Peteredorff  moved  for  a  rule  calling  upon  the  plamtiff  to  shew  cause  why 
^en^tmusi  ^  Should  not  go  to  trial  within  one  month.  If  this  motion  is  granted,  the 
take  down  the  defendant  will  be  saved  the  expense  of  taking  down  the  record  by  provisa 
J^|«l^yp«>-  ^g  there  has  hem  a  previous  trial,  the  Stat.  14  Geo,  2,  clT,  whidi  giines 
judgment  as  in  case  of  a  nonsuit,  does  not  apply  (a). 

TiNDAL,  C.  J. — ^If  such  an  application  as  this  had  formeriy  beoi  attended 
to,  the  Stattite  which  gives  judgment  as  in  case  of  a  nonsuit  was  unneoessaTj. 

Motim  refused. 

(a)  So  held  in  Porttelieui  v.  Maddockt,  1  H.  Black.  lOL 
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U 


Daubuz  v.  Rickman. 

JM^ATSON  had  obtained  a  rule  in  this  caiose  to  review  the  prothonotary^s 
taxatioo.  The  action  was  in  covenant,  and  four  breaches  were  alleged 
in  the  deelaraiion.  The  defendant  pleaded  several  special  pleas  to  each  of 
the  breaches :  the  plaintiff  tendered  issues  to  those  pleas,  but  before  the 
U9ue9  were  made  up  or  delivered  the  parties  consented  to  go  to  arbitration. 
The  reference  was  of  ^' all  matters  in  the  said  suit  as  specified  in  the  amended 
particulars;''  the  costs  in  the  cause  to  abide  the  event  of  the  award.  The 
arbitrator  made  his  award  to  the  following  efiect: — ^that  the  plaintiff  had  sus- 
tained damages  to  the  amount  of  10/.,  by  reason  of  the  breach  for  not  manur- 
ing within  one  month  afler  mowing ;  but  that  in  respect  of  the  other  causes 
in  the  particulars  mentioned,  the  plaintiff  had  sustained  no  injury,  nor  had 
any  cause  of  action.  Upon  this  award  the  parties  went  before  the  protho- 
notary,  who  allowed  the  plaintiff  the  costs  of  the  breach  found  for  him,  but 
did  not  allow  the  defendant  the  costs  of  the  breaches  which  were  not 
proved. 

F  Theeiger  shewed  cause. — ^This  ii^lication  is  founded  upon  R.  H.  T.2 
W,  4,  74,  which  directs  that  <*  no  costs  shall  be  allowed  on  taxation  to  a 
plaintiff  upon  any  counts  or  issues  upon  which  he  has  not  succeeded ;  and 
the  costs  of  aH  issues  found  for  defendant  shall  be  deducted  from  the  plain- 
tiff's costs.''  The  defendant  cannot  maintain  that  any  issues  were  found  for 
him,  for  the  parties  had  not  come  to  issue,  and  the  reference  is  not  of  any 
issues  joined,  but  of  the  matters  contained  in  the  particulars  of  the 
breaches. 


Cbm.  Plaoi. 

Apra  25A, 

Where  a  came 
ii  referred  to 
arbitration  be- 
fore iaaue  join* 
ed,theReg.H. 
T.2W.4,No. 
74,  mutt  be  ob- 
served on  tbe 
taxation  of  the 


Wateony  eon/r^.— The  issues  were  in  fact  joined,  although  they  were  not 
inade  up,  and  the  rule  dearly  applies ;  therefore  the  taxation  is  wrong. 

TnrDAL,  G.  J. — If  we  look  at  the  terms  of  this  reference,  the  arbitrator  has 
Wittily  and  substantially  found  three  issues  for  the  defendant.  Esther  the 
pWntiff  has  no  right  to  any  costs  for  the  breach  found  in  his  favour,  or  if  he 
^  then  the  defendant  is  entitled  to  the  costs  of  the  other  breaches.  The 
prothonotary  must  review  the  taxation. 


The  other  judges  concurred. 


Rule  absolute. 


Richardson  v.  Pollen. 

^  JOINT  action  against  three  defendants  had  been  commenced :  one  was  in 
custody  under  the  writ  of  capitis;  another  had  been  allowed  to  put  in 
■0  appearance  to  the  writ;  and  the  third  was  detained  in  custody  in  France, 
nr  an  oflenoe  committed  there,  but  he  was  expected  home  in  two  months, 
^pon  an  affidavit  of  these  facts, 

A<M6y  moved  for  time  to  declare  in  the  action.-— The  plaintiff  cannot 
<^<dare  until  all  the  defendants  are  in  court. 

g2 


HayVm. 


Apleintiffwill 
be  allowed  time 
to  declare, 
where  in  a  joint 
action  he  can- 
not bring  one  of 
the  defendants 
before  the  Court 
in  conaequence 
of  hit  absence 
from  thia 
country. 
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Cam.  Pleat.         TiNDAL,  C.  J. — ^Unless  the  other  defendants  consent  to  put  in  an  appear- 

RxoBARDBOK  ^^^  ^'^^  ^^®  defendant  ^ho  has  not  appeared,  your  time  to  plead  may  be 

V.  enlarged  for  two  months* 
.  P^^"**-  Motion  gnnted. 

See  Pdlmer  ▼.  Fiestiel,  8  Dow.  P.  C.  507 ;  and  Tidd,  459,  Sth  ed. 


Mayl^ 


Grierson  v.  Aird. 


A  trUI  will  be 
put  off  at  the 
instance  of  de- 
fendant from 
Etuter  till  after 
Midiaehnat 
Term,  to  enable 
him  to  obtain 
the  evidence 
of  a  material 
witneu. 


IMTELLOR  had  obtained  a  rule,  on  behalf  of  the  defendant^  to  put  off  the 
trial  of  this  cause  until  the  sittings  after  next  Michaelmas  Term,  Tb 
affidavits  stated,  that  a  material  witness  to  prove  a  justification  to  the  Ubd, 
which  was  the  subject  of  the  action,  was  at  Nova  Scoiia,  but  that  inquiries 
had  been  made  of  his  friends  in  England,  who  stated  he  was  expected  home 
by  the  end  of  November  next. 

Buehy  now  objected,  that  the  delay  was  excessive ;  and  that  the  afiidarits 
did  not  give  the  name  of  any  person  of  whom  inquiries  had  been  made  fer 
the  witness. 


TiNDAL,  C.  J. — That  may  be  supplied  if  it  is  material.  The  motion  vaesf 
be  granted ;  the  defendant  consenting  to  give  the  plaintiff  judgmoit  as  oT 
Michaelmae  Term  if  he  succeeds  in  the  action. 

Rule  absolute. 


MoylStik 


^^DCTe  a 
plaintiff  haa 
served  a  rule 
to  discontinue, 
and  the  costs 
are  taxed  but 
not  paid,  the 
defendant  is  not 
entitled  to 
judgment  ss 
in  case  of  a 
nonsuit 


Cooper  v.  Holloway. 

^ALFOVRD^  Serjt,  had  moved  for  judgment  as  in  case  of  a  nonsuit  Im 
not  proceeding  to  trial. 

Steer  shewed  cause. — The  plaintiff  had  given  a  peremptory  undertaking  x» 
go  to  trial  at  the  sittings  after  last  term ;  but  he  subsequently  served  a  mk 
to  discontinue,  and  the  costs  were  taxed ;  the  defendant  has  not  applied  ibr 
the  costs,  or  they  would  have  been  paid.  By  the  rule  K  T.  2  ^  4,  106^ 
the  defendant  could  have  signed  a  non,  proe,  if  the  costs  were  not  paid  within 
four  days ;  therefore  he  had  no  right  to  apply  for  the  present  rule. 

Talfourd,  Serjt.— The  Statute  14  Geo,  2,  c.  17,  enables  a  defendant 
under  such  circumstances  as  these,  to  apply  for  judgment  as  in  case  of  a 
nonsuit 


TiNDAL,  C.  J. — The  defendant's  attorney  must  have  been  aware  of  thes^ 
proceedings,  and  he  was  not  justified  in  taking  this  circuitous  mode  of 
putting  an  end  to  the  action. 

Rule  dischai^^  with  costs. 
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Estparte  Lowerton.  0!5,,25» 

Majf  ISA. 
nALL  moved  that  an  attorney  might  be  admitted  upon  the  usual  tenns.  An  attorney 

The  affidavit  did  not  state  that  the  deponent  had  not  practised  whilst  SuedaUbongk 
uncertificated ;  but  admitted  that  on  two  occasions  he  had  acted  as  an  attor-  HP^>^  ^1^1^!?^ 
ney,  once  in  having  signed  judgment  on  a  poitea,  and  upon  another  occasion  acted  as  an  au 
by  signing  a  consent  upon  a  summons.  wmtiftratid. 

TiNDALy  C.  J. — ^Tbe  attorney  had  better  have  refrained  from  doing  these 
things. 

Motion  granted. 

WhALLEY   v.    FoLLOWES.  Mayl2tik. 

A   RULE  for  judgment  as  in  case  of  a  nonsuit  had  been  discharged  [in  Whweape- 

Hilary  Term  tot,  the  plaintiff  giving  a  peremptory  undertaking  to  try  SS^Sg  totij 
at  the  first  sittings  in  the  present  term.     The  plaintiff  afterwards  took  out  a  ^^T?  ^^ 
summons  before  a  judge  at  chambers,  calling  upon  the  defendant  to  consent  toadt,  a  rule 
to  try  before  the  sheriff  of  MiddieMex,    The  judge  ordered  the  cause  to  be  ^^^^^^ 
tried  before  the  sheriff  of  Stafford^  and  the  plaintiff  thereupon  declined  to  nomuU  for  non- 
draw  up  any  rule,  and  had  neglected  to  try  the  cause.  C^SS^^ 

!3;S?*oir/ 

'   Hodgee  now  moved  for  judgment  as  in  case  of  a  nonsuit,  which  he  sub-  ^' 

mitted,  under  the  above  chrcumstances  stated  in  the  affidavit,  should  be 
peremptory  in  the  first  instance. 

TiRDAL,  C.  J. — ^It  can  only  be  a  rule  niH.    The  Statute  14  Geo.  2,  c.  17, 
requites  that  notice  of  the  implication  shall  be  given. 

Rule  nxei  granted. 

See  VMiu  v.  Snell,  8  Dow.  P.  C.  411 ;  Hainei  v.  Taylor,  ib.  644. 


(Before  Mr.  i.  Gasbleb.) 

NiCHOLLS's   BaiL  A^nlTnA. 

r^NE  of  the  bail  stated  his  qualifying  property  to  consist  of  a  sum  of  In  juHifyiog 
money  sufficient  to  indemnify  him,  which  was  deposited  in  his  hands  by  the  qualifying 
the  friends  of  the  defendant.    ,  SS^^i 

depositadin 

Gasbleb,  J.— That  is  not  sufficient.  S!ii  to?Sd^- 

nifj  him,  the 
Sleet  opposed,  JZ.  V.  WiUiame  supported,  the  bail.  was heldi^ 

Bail  rejected. 
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April  16A. 

In  an  action  for 
slander,  a  writ 
ofinanryiitued 
in  a  tornier  suk 
against  the  d»- 
fendantfar 
speaking  simi- 
lar slaiiaBrous 
words,  may  be 
receiTed  in  evi- 
dence to  profe 


Jackson  v.  Adams. 

r^ ASE  for  slander,  tried  before  PatUion,  J.,  at  the  last  assizes  for  tlie  countj 
of  Devon.  The  words  proved  were,  "  who  stole  the  parish  he\(  ropes  ;** 
innuendo,  that  the  plaintifl^  who  was  churchwarden  of  the  parish,  had  stolen 
them.  It  was  proved  in  evidence,  for  the  purpose  of  shewing  malice,  that  in 
April,  1834,  the  plaintiff  had  brought  an  action  against  the  deleodant  for 
uttering  words  of  a  similar  import  to  the  above,  viz,,  "  The  churchwardcai  of 
Sioke  Gabriel  once  bought  a  set  of  bell  ropes  for  0/.,  and  at  a  private  tale 
bought  them  for  2/.,''  and  that  in  this  action  the  defendant  had  sullb^  jndg« 
melit  to  go  by  default.  The  writ  of  inquiry  was  produced,  by  whidi  it 
appeared  that  nominal  damages  had  been  given;  and  it  was  proved  that  the 
defendant  had  made  an  apology  to  the  plaintifi)  in  consideration  of  his  agreeiz^ 
to  accept  such  nominal  damages.  The  jury  fbtwd  a  verdict  for  the  pbdntiff, 
damages  5/. 


Srle  now  moved  for  a  new  trial,  upon  the  grouiid  that  this  evidenoe  was 
inadmissible.  The  plaintiff  had  received  full  compensation  from  the  defend* 
ant  for  uttering  the  words  which  were  the  subject  of  the  first  action  fcr 
slander,  and  the  efiect  of  this  evidence  was  to  increase  the  amount  of  the 
damages  given  in  the  second  action.  The  malicious  meaning  of  the  words 
was  not  in  issue,  and  this  case  diSers  from  those  cases  where  such  evidence 
has  been  admitted,  when  the  words  used  are  equivocal. 

TiNDAL,  C.  J. — f  see  no  objection  to  this  evidence  being  received  for  the 
purpose  of  shewing  what  the  conduct  of  the  defendant  had  been  on  a  former 
occasion;  the  words  then  spoken  were  virtually  and  substantially  the  same 
as  those  which  are  the  subject  of  the  present  action.  The  question  to  be 
decided  by  the  jury  was,  whether  these  words  were  spoken  nalidoiuly  or 
not  1  On  the  first  occasion  the  defendant  expressed  his  sorrow,  and  ad- 
mitted that  the  words  were  not  truly  or  properly  spoken,  and  this  is  very 
conclusive  to  shew  the  motives  which  influenced  his  conduct. 


The  other  judges  concurred. 

(a)  Upon  other  grounds  a  rale  niii  was 
granted,  to  shew  cause  why  a  nonsuit  sheold 
not  be  entered,  or  the  judgment  attested. 

See  Mead  t.  Daubigny,  1  Peake,  168; 


Rule  refused  (a). 

Lee  T.  Ihucn,  ib.  S93;  Wame  t.  Chad- 
welL  9  Starkie,  c.  457 ;  Stwvrt  v.  Lotfeii,  (6. 
93;  M*Uody.  ^aA%,  SCar.&  P.  311. 


Ma^uOi,       Doe  dem.   Brenan,  Assignee  of  Roops,  an  Insolvent^ 

V.  Glenfield. 


Hie  general 
assiffnee  of  mn 
inioTvent  debtor 
under  7  Geo.  A, 


JJJECTMENT  for  copyhold  premises.    At  the  trial  before  Tindal,  C.  J.,  at 
the  Middlesex  sittings  after  Hilary  Term,  a  verdict  was  found  for  the 
.  plaintiff.     The  plaintiff  claimed  the  premises  as  general  assignee  under  the 
tain  ejectmenr  Insoheni  Act,  7  Geo,  4,  c.  67,  of  the  estate  and  effects  of  one  Roope,  an  insol- 

toreoorer  copy- 
bold  premises,  although  the  assignment  of  the  insolvent's  estate  to  the  plaintiff  has  not  been 
entered  on  the  court  roUs  of  the  manor. 
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vent,  under  wbom  the  defendant  bad  come  into  possession.    It  was  not  Om>  pUol 

proved  at  the  trial  that  the  assignment  of  the  insdvent's  effects,  from  the  DosdoQi. 
provisional  assignee  to  the  plaintifl^  had  been  entered*  upcm  the  court  rolls  of      BasMAN 

the  manor  in  wbiob  the  dendsed  premises  were  situate  (a).  Glenfislo. 

On  a  ibnner  day,  Talfourd^  Serjt^  obtained  a  rule  to  enter  a  nonsuit,  in 
pursuance  of  leave  reserved,  upon  the  ground  that  the  assignment  from  the 
provisional  assignee  to  the  general  assignee  ought  to  have  been  entered  on 
the  Court  Rolls. 

Scrivent  Serjt.,  and  JR.  V,  Richard*,  now  shewed  cau8e.--By  7  G0O,  4,  c 
57,  sec.  1 1,  it  is  directed,  that  the  insolvent  shall,  at  the  time  of  subscribing 
his  petition,  "  duly  execute  a  conveyance  and  assignment  to  the  proomonaf 
a$ngnee  of  the  said  Court,  in  such  form  as  is  to  this  act  annexed,  of  all  the 
estate,  right,  title,  interest,  and  trust  of  such  prisoner,  in  and  to  all  the  real 
and  personal  estate  and  efiects  of  the  said  prisoner,  both  within  this  realm 
and  abroad,  Sec. ;  which  conveyance  and  assignment,  so  executed  as  aforesaid, 
in  form  aforesaid,  shall  v^st  all  the  real  and  personal  estate  and  efiects  of 
such  prisoner,  c^  every  nature  and  kind  whatsoever,  in  the  said  |MY>visional 
assignee,  and  the  same  shall  be  made  sul^ect  to  a  proviso,  that  in  ease  the  pe- 
tition of  any  such  prisoner  shall  be  dismissed  by  the  said  Court,  such  convey- 
ance and  assignment  shall,  from  and  after  such  dismission,  be  null  and  void  to 
all  intents  and  purposes.^'  There  can  be  no  doubt,  and  it  will  not  be  denied, 
bat  that  the  copyhold  estate,  which  was  the  subject  of  this  action,  was  included 
under  this  assigiunent  to  the  provisional  assignea  By  see.  19,  the  Insolvent 
Court  is  authorized  to  appoint  an  assignee,  and  the  whole  estate  of  the  insol- 
vent is  then  vested  in  such  assignee  (6).  The  following  section,  upon 
which  the  question  now  before  the  Court  turns,  then  directs  that  the  assigqee 
shall  make  sale  of  the  insolvent's  estate  and  effects,  "  and  if  such  prisoner 
shall  be  interested  in,  or  entitled  to  any  real  estate,  either  in  possession, 
reversion,  or  expectancy,  such  real  estate,  within  the  space  of  six  months 
after  the  oonvc^ysoce  and  assignment,  made  to  such  assignee  or  assignees  in 
that  behalf  or  within  such  other  time  as  the  Court  shall  direct,  shall  be  sold," 
iic. ;  and  **  in  case  such  prisoner  shall  be  entitled  to  any  copyhold  or  cus- 
tomary estate,  the  ptmveyane*  ond  miignmeni  by  9ueh  provuioned  a99ign$0  to 
9ueh  afngn40  or  a$M%ynee9  09  aforesaid^  shall  be  entered  o»  the  court  rolle 
of  the  manor  of  which  SHch  copyhold  or  euetomary  estate  shall  be  holden  ; 
and  thereupon  it  shall  be  lawful  for  such  assignee  or  assignees  to  surrender 
or  convey  such  copyhold  or  customary  estaie  to  any  purchaser  or  purchasers 

(a)  A  memoraQdam  of  the  sssignment  to  .    provinona]  assignee,  to  the  laid  assig oee  or 

the  assignee  bad  been  eDtered  on  the  mi-  assignees,  ii|  trust  for  the  benefit  of  such 

mtUg  of  the  Coart  Rolls  fay  the  steward,  assignee  or  assignees,  and  the  rest  of  the 

•ad  it  was  argived  for  the  plaintiff  that  this  crediters  of  such  prisoner,  in  respect  of  or 

was  equiTalent  to  an  entry  on  the  Rolls,  but  in  proportion  to  their  respective  debts,  ac- 

it  became  unnecessary  tp  give  any  opinion  cording  to  the  proTisions  of  this  Act :  and 

upon  that  poipt.  aAer  such  conveyance  and  assignment  by 

{b)  Sec,  19.  And  when  such  assignee  or  such  provisional  assignee,  all  the  estate  and 

assignees  shall  have  signified  to  the  said  effects  of  such  prisoner  shall  be  to  all  in- 

court  his  or  theb  aeoepCanee  of  the  said  lents  and  purposes  om  ^fsctuaUy  cmd  ie» 

appointment,  the  estate,  efSects,  rights,  and  gafly  vetted  by  relation  in  such  assignee 

powers  of  such  prisoner,  vested  in  such  pro-  or  assignees,  as  if  the  said  convevance  and 

visional  assignee  as  aforesaid,  shall  imme-  assignment  bad  been  made  by  such  prisoner 

diately  be  conveyed  and  asaigaed  by  such  to  him  or  them. 
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Cam^Pfsoi.  of  the  same  from  such  assignee  or  assignees  as  the  sud  Court  shall  direct ;  and 
the  rents  and  pro6ts  thereof  shall  be  in  the  meantime  reoaved  by  sudi  as- 
signee or  assignees,  for  the  benefit  of  the  creditors  of  snch  prisoner,  wHhovt 
prejudice  nevertheless  to  the  lord  or  lords  of  the  manor  of  which  any  such 
copyhold  or  customary  estate  shall  be  holden.'^  It  is  submitted,  that  under 
tills  section  the  assignment  of  the  copyhold  premises  need  only  be  entered 
on  the  court  rolls  of  the  manor,  when  the  general  assignee  shall  proceed  to  a 
Male,  There  is  nothing  in  the  Statute  to  prevent  him  from  maintaining  on 
ejectment  before  any  such  entry  has  been  made.  By  the  eieventk  section, 
the  whole  estate  of  the  insolvent  veete  in  the  provisional  assignee ;  and  by 
the  nmeteenih  section,  it  vests  by  relaticm  in  the  general  assignee.  When 
a  Statute  declares  that  property  shall  absolutely  vest,  no  other  act  can  be 
necessary  to  complete  the  legal  title  of  the  party  in  whom  it  is  declared  to 
vest.  If  the  property  did  not  vest  in  the  provisional  assignee  by  the  assign- 
ment made  by  the  insolvent,  the  legal  interest  would  remain  in  him  until  the 
assignment  to  the  general  assignee  is  entered  on  the  court  rolls;  and  a 
conveyance  made  by  the  insolvent  previous  to  the  entry  on  the  rolls,  to  a 
purchaser  without  notice,  would  in  such  case  be  valid,  which  would  mani- 
festly  contravene  the  object  of  the  Insolvent  Act.  In  Wright  v.  Finrjieid(c% 
an  extended  and  liberal  construction  was  given  to  the  Bankrupt  Acts.  It 
was  there  held,  that  an  action  to  recover  unliquidated  damages  accruing  before 
the  bankruptcy  passed  to  the  assignees ;  Lord  Tenterden  there  said,  **  If  it 
were  held  that  a  claim  of  this  kind  did  not  vest  in  the  assignees,  the  conse- 
quenoe  would  be,  that  a  right  to  damages,  which  would  have  been  highly 
beneficial  to  tiie  estate,  might  be  released  by  the  bankrupt."  That  it  was 
the  intention  of  the  legislature  to  vest  the  whole  of  the  estate  and  eflects  of 
the  insolvent  in  the  assignee,  is  apparent  by  the  tweniy^eighth  section, 
which  exempts  the  income  of  a  benefice  or  curacy  from  the  operation  of  the 
previous  clauses. 

-  Talfourd,  Serjt.,  contrd.— The  title  of  the  plaintiff  was  not  perfected 
without  an  entry  of  the  assignment  on  the  court  rolls.  The  eleventh  and 
nineteenth  sections  do  not  operate  so  as  to  complete  the  title  of  the  assignees 
to  the  copyhold  premises;  for  they  would  not  pass  by  the  operation  of  the 
word  "vest"  therein  contained.  The  Bankrupt  Acts  contabed  general 
words  of  a  similar  import,  and  yet  it  has  been  held,  that  a  surrender  of  the 
copyhold  estate  by  the  commissioners  was  necessary  (d). 

TiNDAL,  C.  J. — ^In  general,  the  legal  estate  in  copyhold  premises  cannot  be 
conveyed  without  a  surrender  and  admittance.  The  question  in  the  present 
case  is,  whether  a  new  statutory  mode  of  conveying  the  legal  estate  in  an 
insolvent's  copyhold  premises  to  his  assignee,  has  not  been  created;  and, 
looking  at  the  eleventh  section  of  the  act,  it  seems  to  me  that  such  is  its 
effect.  The  words  used  are,  that  "  all  the  real  and  personal  estate  and 
efllects  of  the  prisoner"  shall  vest  in  the  assignee,  which  undoubtedly 
includes  the  copyhold  estate ;  that  such  is  the  case  appears  clearly  by  the 
twentieth  section,  where  directions  are  given  for  the  sale  of  the  insolvent's 

(c)  8  B.  &  Adol.  782.  (d)  See  sec.  68.  6  Geo.  4.  c.  16.  and  wM 

in  Sturgeon's  2d  ed.  97. 
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eflects;  and  express  mention  is  made  of  his  copyhold  estate.  It  seems  to  me, 
therefore,  that  the  Statute  has  eftctuated  a  new  mode  of  conveying  an 
insolvent's  oopyhoid  estate  to  his  assignees,  and  that  it  is  <mly  necessary  to 
enter  the  assignment  upon  the  court  rolls  of  the  manor  in  the  event  of  a  sale 
of  the  premises,  in  pursuance  of  the  twentieth  section.  The  object  to  be 
attained  by  this  entry  probably  is,  to  make  it  appear  clear  upon  the  court 
rolls,  how  the  estate  passed  to  the  purchaser,  for  the  conveyance  would 
otherwise  seem  to  have  been  made  to  him  by  a  stranger. 

Park,  J.— -Taking  the  eleventh  and  twentieth  sections  of  the  Statute 
together,  it  is  impossible  to  entertain  any  doubt  in  this  case.  The  words 
used  in  the  eleventh  section  are  veiy  general,  and  unless  they  are  sufficient 
to  vest  the  insolvent's  copyhold  property  in  the  provisional  assignee,  it  would 
still  remain  in  the  hands  of  the  insolvent.  By  the  twentieth  section  it  is 
clear,  that  it  is  upon  a  sale  of  the  copyhold  estate  that  the  entiy  of  the 
assignment  is  to  be  made  on  the  court  rolls ;  the  words  used  are,  "  and 
thereupon,''  which  means  when  the  property  goes  out  of  the  hands  of  the 
general  assignee.  It  is  observable,  also,  that  the  rents  and  profits  of  the 
copyhold  estates  are  "  in  the  meantime"  to  be  received  by  the  assignees  for 
the  benefit  of  the  creditors. 

Gasblbb,  J. — If  after  the  assignment  to  the  provisional  assignee  the 
prisoner's  petition  is  dismissed,  section  eleven  goes  on  to  direct,  that  the  con- 
veyance and  assignment  shall  be  null  and  void  to  all  intents  and  purposes. 
If  a  surrender  to  the  assignee  were  necessary  to  vest  the  copyhold  estate 
originally,  the  Statute  would  have  directed  a  re-surrender  to  be  made  upon 
the  dismissal  of  the  petition. 

BosANQUBT,  J. — ^I  am  of  the  same  opinion.  Nothing  can  be  more  general 
than  the  words  in  the  eleventh  section.  No  entry  on  the  court  rolls  is  there 
required  to  be  made  of  the  assignment  to  the  provisimial  assignee,  in  order  to 
Test  the  insolvent's  copyhold  estate ;  and  in  the  nineteenth  section  we  find 
the  same  language  used  to  transfer  the  eflects  from  the  provisbnal  to  the 
general  assignee.  Then  comes  the  twentieth  section,  which  directs  the  sale 
of  the  insolvent's  property,  and  contains  a  special  direction  as  to  the  copy- 
hold estate,  but  it  is  only  necessary  to  enter  the  assignment  on  the  court 
rolls,  for  the  purpose  of  perfecting  the  title  of  the  person  who  purchases  the 
copyhold  estates. 

Rule  discharged. 


Com,  Ptiot. 

Dob  don. 
Brbnan 

9. 

GuMruLo. 


Burt  v.  Wigley. 

J^EBT  on  an  award.  The  declaration  stated  that  cross  actions  had  been 
brought  between  the  plaintifi*  and  the  defendant,  who  were  attorneys ; 
and  that  by  a  Judge's  order,  made  by  consent  of  the  parties,  it  was  ordered 
*'  that  the  said  two  causes  should  be  referred  to  the  determination  of  Mr. 
Serjt  C,  whether  a  certain  agreement,  dated,  &c.,  and  a  certain  assignment 
of  lease  dated,  &c.,  or  one  or  both  was  or  were  not  entered  into  and  executed 
by  the  said  parties  upon  some,  and  what  representations,  and  whether  the 


MagHh. 


Where  an  arbi- 
trator directed 
that  one  party 
to  the  submia- 
sioD,  might 
bring  actiona  in 
the  name  of  the 
other.-— HcU, 
that  the  award 
waa  not  there- 
fore bad. 
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Gwk  pim»  same  were  uBfounded*  end  to  award  compensatkn  to  the  party  injuied 
thereby,  if  the  aaid  arbitrator  ahouM  thiidc  fit;  and  whether  the  6«id  partiei^ 
or  either,  and  which  of  them  had  violatad  the  aaid  ag^neementy  aod  ia  what  pir- 
ticular,  and  to  award  compensation  if  he  should  think  fit  far  such  breadi  or 
breaches,  and  to  decide  the  terms  upon  which  the  said  agreement  was  to  be 
eancelled,  and  also  to  decide  wMek  of  the  mndpani$M  hada  ripki  io  reeeim 
ih0  bUlM  of  eo$t»  for  business  done  for  the  connexions  of  the  said  Wigley; 
and  whether  they,  and  which  of  them,  bad  improperly  or  otherwise  reoeiv«d 
any  and  what  sums,  and  what  sums  had  been  respectiyely  received  by  the 
said  parties  fhmi  the  said  business,  and  whether  tbera  was  any  thing,  and 
what,  due  to  the  said  parties  respectively  in  respect  thereof  m*  on  any  oth^ 
account,  afl^  deducting  the  disbursements  and  the  allowances  referred  to  ia 
the  said  agreement;  if  the  said  arbitrator  should  think  fit,  the  said  arbitrator 
to  decide  upon  these  and  all  matters  in  dispute  between  the  said  parties  and 
to  award  such  damages  or  otherwise  as  in  bis  discretion  he  might  think  fiC 
The  declaration  then  set  ibrth  the  other  terms  in  the  order,  and  that  ik^ 
arbitrator  duly  made  and  published  his  awsid  in  writing,  which  was  also  set 
forth ;  the  material  part  of  it  is  as  follows :— *'  And  the  said  arbitnitor  by 
his  said  award,  directed  that  the  said  agreement  should  be  canoellad,  and  the 
several  claims  of  Uie  parties  settled  on  th$t,  following  terms,  that  ia  to  s^, 
that  the  said  Burt  should  retain  the  said^dweliing-house :  that  all  payments 
and  receipts  of  money  on  either  side»  made  «^>  to  the  6th  day  of  Na^tmber 
aforesaid,  should  stand  good :  thai  the  Moid  Burt  ehouU  he  at  Ubarty  to 
eoUeet  and  retain  on  hie  own  account  all  eume  of  money  due  for  husinose 
traneafiied  at  the  offiee^  in  Eeeex  Street,  and  to  uee  the  $uune  rf  the  eadd 
Wigley,  either  abme  or  jointly  with  hie  own,  if  neceeeary  in  suiny  far  the 
eame,^^  The  arbitrator  further  directed  the  defendant  to  pay  a  certain  siun  of 
money  to  the  plaintiff",  which  was  the  sum  for  which  the  action  was  brought 
The  defendant  demurred  to  the  dedaiaUon. 

Miller,  in  support  of  the  demnrrer.-*^In  this  case  the  arbitrator  has 
exceeded  his  auUiority,  There  is  nothing  in  the  order  of  reference  which 
enabled  him  to  direct  that  Burt  might  bring  actions  in  the  name  of  Wiyley, 
The  consequenoe  may  be  that  Wiyley  will  be  liable  for  the  costs  of  suits  in 
which  the  party  sued  may  succeed  in  obtaining  a  verdict — at  all  events, 
Wiyley  ought  to  have  been  protected  by  a  bond  of  indemnity.  Here  there 
is  no  final  settlement  of  the  difieitdnoe  between  the  parties,  but,  on  the 
contrary,  a  door  is  opened  for  further  litigation. 

White,  contrd,  was  stopped  by  the  Court 

TiNDAL,  C.  J.— The  question  upon,  this  case  as  whether  the  arbitrator  has 
exceeded  his  authority;  but  looking  at  the  order  made  at  Niei  PHus  and  at 
the  award  oi  the  arbitrator,  it  does  not  appear  to  me  that  be  has  exceeded 
Mb  authority.  It  appears  that  disputes  had  arisen  between  Burt  and 
Wiyley,  and  amongst  other  matters  it  was  agreed  that  the  arbitrator  shcmld 
decide  upon  what  terms  the  agreement  was  to  be  cancelled,  and  also  which 
of  the  said  parties  was  to  receive  the  bills  of  costs.  If  the  order  had  oidy 
contained  the  second  power,  I  shouM  have  thought  it  no  excess  of  authority 
for  the  arbitrator  io  direct  the  actions  to  be  brought  in  the  name  of  Wiyley : 
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bat  aa  the  arUtrator  was  to  direct  upon  what  terms  the  agreement  wa4  to  be     Qwn^gw 
canoelledy  it  very  clearly  comprehended  the  power  to  direct  that  Wigley*$        j^^^ 
naioe  might  be  used.    Then  it  is  said  that  the  award  is  not  final,  but  the      .    v% 
reference  was  only  of  dispute^  existing  at  the  time  of  the  order,  and  not  of        ^°^'^- 
disputes  which   might    by  possibility  arise  in   carrying  the   award  into 
execution.    It  is  also  objecteid  that  a  loss  might  possiUy  happen  to  Wigley, 
VBwi  should  &il  in  any  of  the  actions  which  are  brought;  but  that  applies 
to  events  which  are  merely  speculative,  and,  onsidered  in  that  point  of  view, 
no  award  could  be  said  to  be  final.     Wigley  has  a  very  short  mode  of  saving 
himself  from  loss,  he  may  come  forward  and  pay  the  debts  himself,  and  then 
he  can  avail  himself  of  such  remedies  against  the  debtors  as  he  thinks  ^U 

GisxLiB,  J.-«-The  words  used  in  the  order  of  reference  are  very  large  and 
eooipfehensive. 

Vauohan,  J. — The  authority  is  dear  and  express ;  it  directs  the  arbitrator 
to  find  which  of  the  parties  has  a  right  to  receive  the  bilb  of  costs.  How 
can  he  cany  his  intentions  into  eflecty  unless  he  has  power  to  direct  that  the 
Dame  of  Wigl$y  may  be  used.  >. 

BosAN QUBT,  X — ^I  am  of  the  samd  opinion.  In  the  submission  the  arbitmtor 
is  directed  to  inquire  whether  unfounded  representations  were  not  made  by 
the  party,  and  if  they  were,  then  he  was  to  direct  upon  what  terms  the 
agreement  was  to  be  cancelled*  The  arbitrator  finds  that  misrepresentations 
were  used,  and  then  in  the  final  settlement  he  directs  that  Burt  shall  be  at 
liberty  to  sue  kit  the  bills  of  costs  in  WigUy^9  name;  the  liability  incurred 
by  WigUg  in  consequence,  is  a  part  of  the  terms  upon  which  the  agnBeroent 
18  to  be  caooelled.  Judgment  fii^the  plaintiff. 


Lbisls  and  o?  (AfistgneeB  of  Cumbbrlegs,  a  Bankrupt)    .  Ma,ym. 

V.  Guthrie. 

A  SSUMPSIT.    The  dedaraHon  stated  that  defendant  was  indebted  to  1.  A.^  incomi- 

CkmbitrUg9  below  he  became  bankrupt  in  2000/.  for  freight  payable  by  ^J^^^J^ 

defendant  to  Cumhwrhg^  for  the  carriage  of  goods  on  board  a  certain  vessel  '"^^^  ^  ^ 

whereof  OmmberUgB  was  then  owner.    PUa : — ^That  said  sum  of  2000/.  was-  ^,  aaugned 

a  certain  sum  of  money  which  became  due  fbr  freight,  payable  by  defendant  ^^^^^  ' 

for  the  carriage  and  oonveyanoe  of  goods  and  chattds  on  board  a  certain  ship  the  ship  N.  un- 

cdled  the  Ni^tmney  of  wUcfa  the  said  Cmmberiege  then  was  the  owner,  upon  ^f^^^^ 

a  certain  voyage  from  the  East  Indie*  to  EingUmdj  being  part  of  a  certain  ter  putj  or 

voysge  taken  bytha  aaid  ship  from  Zen^fea  to  the  Eait  Indie*  and  back  to  •<  for  w  in  re-' 

Enghmd  hereinafter  mentioned,  upon  which  the  said  ship  at  the  time  of  !P^^-^^7^ 

making  <tf  the  said  indenture  hereinafter  nentioned  was  bound,  luid  which  in  Toymse  to  UuUa 

the  asid  indentme  heieinafler  mentaoned  was  veetted  and  mentioned.    And  ^^|1|^»  After 

dttedsBi  farther  says,  that  before  Cwmberlege  became  bankrupt,  to  wit,  on,  the  freight  had 

heen  euned 
and  ascertained.  A,  heeame  bankrupt : — Hrfd,  that  tuch  assignment  was  good,  and  that  the 
cssigBSCB  of  the  baBkni^  wem  net  entitled  to  sue  for  the  freight 

2.  Notice  of  the  assignment^  to  the  defendant  being  averred— fitf^,  that  the  freight  did  not 
remain  in  the  reputed  ovnerthip  of  the  bankrupt  wit&  the  cases  decided  on  21  Jac  1,  c.  19, 
iS.10&lt. 


J 
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Om^^eat.  &c  by  a  certain  indenture  then  made  between  said  CumherUge  before  be 
became  bankrupt,  of  the  first  part,  and  D,  D.  Inglis  and  Ck>.  of  the  other 
party  and  which  said  indenture  was  duly  sealed  and  delivered  by  said 
Cumberlege.  After  reciting  that  the  said  D.  D.  IngHs  and  Go.  had  lent  and 
advanced  the  said  Cumberlege  IfiWU.,  and  that  the  said  D.  D,  IngUi  and 
Co.  had  applied  to  and  requested  the  said  Ct«»i^/e^#  to  assign  over  to  them 
the  freight  and  earnings  of  the  said  ship  Nepiune  on  her  then  pfeseot 
intended  voyage  from  London  to  the  Ecut  Indies  and  back,  and  all  charte^ 
parties,  &c.  relating  thereto,  as  collateral  security  for  the  due  paymait  of 
the  said  1,600/.  so  lent  and  advanced  to  him  as  aforesaid,  and  also  of  all  such 
further  sum  or  sums  of  money  as  should  or  might  be  due  and  owing  by  the 
said  Cumberlege  to  the  said  D.  D.  IngKs  and  Co.  for  costs  of  insurance  and 
vapofa  the  balance  of  aU  accounts  between  them  not  exceeding  in  the  whole 
the  sum  of  3,000/.,  and  which  the  said  Cumberlege  had  consented  and 
agreed  to  do;  the  said  Cumberlege,  before  he  became  bankrupt  as  aforesaid, 
in  pursuance  of  the  said  agreement,  and  for  the  considerations  aforesaid,  and 
of  ten  shillings  to  said  Cumberlege  paid  by  the  said  D.  2>.  hkgUs  and  Co., 
did  bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said  D,  D,  hgUt 
and  Ca,  their  executors,  &c.,  all  and  every  the  sum  and  sums  of  money  that 
then  was  or  were  due,  or  which  should  or  might  at  any  time  or  times  there- 
after arise,  accrue,  and  become  due,  owing  and  payable  to  him  the  said 
Cumberlege,  his  executors,  administrators,  or  assigns,  by  any  person  or 
persons  whomsoever,  for  or  on  account  of  the  freight,  use,  hire,  earnings,  and 
profits  of  the  said  ship  the  Nepiune,  under  or  by  virtue  of  any  then  existing 
or  future  charter  party  or  charter  parties,  or  other  contract  or  contracts,  for  or 
in  respect  of  her  said  then  intended  voyage  to  Jhdia  and  back  to  EngUmd. 
And  also  all  and  every  policy  or  policies  of  assurance,  which  then  was  or 
were  or  thereafter  might  be  efiected  on  the  said  freight  or  freights,  and  all 
moneys  which  should  or  might  become  due  and  recoverable  under  or  by 
virtue  thereof,  together  with  all  charter  parties,  contracts,  agreements,  and 
policies  of  insurance,  relating  thereto,  and  all  the  right,  title,  interest, 
property,  benefit,  claim,  and  demand  whatsoever,  at  law  or  in  equity,  of  him 
the  said  Cumberlege,  of,  in,  and  to  the  same  premises,  and  every  part  thereof; 
To  have,  hold,  recover,  receive,  take,  and  enjoy  the  said  sum  and  sums  of 
money  so  due  or  to  become  due,  owing  and  payable  for  the  freight,  use,  hire, 
earning,  and  profits,  of  the  said  ship  the  Neptune,  as  aforesaid,  and  all  and 
singular  other  the  premises  thereby  assigned  or  intended  so  to  be  unto  the 
said  D,  D,  IngUe  and  Co.,  their  executors,  &c.,  in  trust  that  they  the  said 
D.  D,  IngUe  and  Co.  did  and  should  in  the  first  place  thereout  deduct,  retain 
to^  and  reimburse  themselves,  the  said  sum  of  1,600/.,  with  interest  for  the 
same  at  5/.  per  cent,  together  with  all  such  further  sums  of  money  as  should 
or  might  be  due,  owing,  and  payable  to  them  upbn  the  balance  of  accounts 
between  them  and  the  said  Cumberlege,  and  also  all  such  sums  of  money  as 
might  be  paid  by  them  for  insurance  of  the  said  freight  or  freights,  with 
interest  and  commission  thereon,  not  exceeding  in  the  whole  the  sum  of 
3,000/. ;  and  in  the  next  place  to  pay  over  the  surplus,  if  any,  unto  said 
Cumberlege,  his  executors,  administrators,  or  assigns,  or  to  [such  person  or 
persons  as  he  or  they  might  appoint  to  receive  the  same,  and  to,  fw,  and 
upon  no  other  use,  trust,  intention,  or  purpose,  whatsoever :  whereof  he  the 
said  defendant,  before  the  said  Cumberlege  became  bankrupt  as  aforesaid,  to 
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wii,  on,  S^e.  had  notice.     And  said  defendant  further  saith,  that  from  the     Com^^eoi. 

time  of  the  making  of  the  said  indenture,  until  and  at  the  time  when  the 

said  freight,  in  the  said  declaration  mentioned,  became  due  and  payable,  the 

said  sum  of  1,600/.  so  lent  by  the  said  D,  D.  Inglis  and  Co.  to  said 

Cumberlege  as  aforesaid,  together  with  interest  thereon,  amounting  together 

to  1,800/.,  and  certain  sums  of  money  paid  by  the  said  D,  D.  Inglu  and  Co* 

for  insurance  of  the  said  freight,  with  interest  and  commission  thereon,  and 

also  certain    moneys  due,  and  owing,  and ,  payable,  from   and  by  said 

Cumberlege  to  said  D.  D.  IngUs  and  Co.,  upon  Uie  balance  of  accounts 

between  them  and  said  Cumberlege^  were  due  and  owing  from  said  Curni^ 

berlege  to  the  said  D,  D,  Inglis  and  Co.     All  which  said  moneys  amounted 

togeUier  to  2,384il  4s,  llcL  and  exceeded  the  said  amount  due  for  freight  as 

in  the  said  declaration  mentioned;  and  which  said  sums  of  money  before  and 

at  the  time  of  the  commencement  of  this  suit  remamed  and  were  and  still 

are  due  and  payable  and  unpaid  to  the  said  D,  D.  Inglis  and  Co.,  at  the  time 

of  the  said  bankruptcy  of  said  Cumberlege,  and  at  the  time  when  the  ]4aintifb 

became  and  were  such  assignees  as  aforesaid,  and  from  thence  until  and  at 

the  time  when  the  said  freight  became  due,  and  until  the  commencement  of 

this  suit,  claimed  to  be  and  were  and  still  claimed  to  be  and  are  entitled  U^. 

receive  from  the  said  defendant  the  said  smn  of  money  so  due  for  freight  as 

in  the  said  declaration  mentioned,  under  and  by  virtue  of  the  said  indenture; 

and  this  said  defendant  is  ready  to  verify,  &c. 

Replication, — That  at  the  time  of  making  the  said  indenture  no  charter- 
party,  contract,  or  agreement,  for  the  said  freight,  during  the  voyage  of  the 
said  ship  from  the  East  Indies  to  England,  and  on  account  of  which  said 
2,000/.  became  payable,  had  been  made,  entered  into,  or  agreed  upon  by  said 
Cumberlege,  then  being  the  owner  of  the  said  ship,  and  that  no  freight  or 
money  in  respect  thereof  was  then  due  or  owing  to  said  CumberlegB  in 
respect  of  said  voyage  in  said  indenture  mentioned.  Demurrer  and  joinder. 
—Messrs.  Inglis  and  Co.  were  the  real  defendants  in  this  suit,  under  an 
order  made  in  pursuance  of  the  Interpleader  Act,  1  &  2  Wm.  4,  c  58. 

^  W,W,  FoUet,  in  support  of  the  demurrer.— The  question  is,  whether 
the  title  of  the  plaintiffs,  as  assignees  of  the  bankrupt  to  recover  this  freight, 
is  paramount  to  that  of  Messrs.  Inglis  &  Co.,  who  claim  under  the  assign- 
ment It  will  be  contended,  that  an  assignment  of  the  future  earnings  of  a 
vessel  is  not  valid,  and  Robinson  v.  Macdonnell (a)  will  be  cited;  but  that 
case  difiers  from  the  present,  for  the  profits  there  assigned  were  not  in 
existence  actual  or  potential  at  the  time  of  the  assignment  But  that 
authority  need  not  be  controverted  to  support  the  defendant's  case.  Here  it 
is  sufficient  to  contend : — First,  That  the  assignment  in  question  is  good 
in  equity :  Secondly,  That  being  good  in  equity,  the  bankrupt's  assignees 
cannot  object  to  it,  as  they  are  only  entitled  to  the  personal  estate  in  which 
the  bankrupt  was  beneficially  interested.  As  to  the  first  point,  the  case  of 
Robinson  v.  Macdonnell,  came  before  the  Court  of  Chancery,  in  re  Ship 
Warre(b)f  and  Lord  Eldon  there  expressed  a  strong  opinion.  He  says,  *'  I 
take  it  to  be  clear,  that  if  there  be  an  assignment  made  of  the  earnings  and 
freight  of  an  existing  voyage  it  is  valid,  and  if  that  be  so  of  a  voyage  in  esse, 

(a)  5  M.  &  a  228.  (6)  8  Price,  269. 
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why  not  of  one  in  immediate  po$$e.^    Douglas  v.  /tuiiell{c)  is  dso  a 
direct  authority;  there  it'  is  held,  that  the  assignment  by  the  owners  of  a 
ship,  of  freight  to  be  earned,  is  good,  and  that  decree  was  affirmed,  on  appeal, 
by  Lord  Bnmgham  (d).    Secondly,  If  it  is  clear,  that  the  assignment  to 
Jnfflii  Sc  0>.  is  good  in  equity,  the  assignees  cannot  come  into  a  court  of  law 
to  recover  money  which  equity  will  take  from  them  again.    In  GladHfme  t. 
Hadwtn  (e),  it  was  a  question  whether  certain  bills  passed  to  the  assignees 
of  a  bankrupt,  and  Lord  EUenbtmmgh  there  says,  ^  if  the  property  did  pass, 
it  was  under  such  circumstances  as  a  court  of  equRy,  on  a  bill  filed,  wouM 
have  directed  it  to  be  restored.    If  that  be  so,  we  think  it  would  be  useless 
ibr  a  court  of  law  to  permit  that  to  be  recovered  which  could  not  be  retained 
one  moment.    In  Scoti  v.  Surmany  WiUee,  402,  Wilke,  C.  J.,  says, 'My 
notion  is  (and  tiiat  opinion  is  confirmed  by  many  authorities  cited  by  Mr. 
Dumford  in  a  note)(y),  that  assignees  under  a  commission  of  bankrupt  are 
not  to  be  considered  as  general  assignees  of  all  the  real  and  personal  estate  of 
which  the  bankrupt  was  seised  ted  possessed,  as  heirs  and  executors  are  of 
the  estate  of  their  ancestors  and  testators :  but  that  nothing  Tests  in  these 
assignees,  even  at  law,  but  such  real  and  personal  estate  of  the  bankrupt  in 
which  he  had  the  equitable  as  well  as  legal  interest,  and  which  is  to  be 
applied  to  the  payment  of  the  baidcrupt^s  debts.    And  I  Ibund  this  opinion 
both  on  the  reason  and  on  the  justice  of  the  case,  and  IStewise  on  the  several 
Statutes  made  concerning  bankrupts,  which  relate  to  this  poinl    As  to  the 
reason  of  the  case,  I  rely  upon  the  rule  concerning  circuity  of  actkm :  for  I 
think  it  would  be  absurd  to  say,  that  any  thing  shall  vest  in  the  assignees 
Ibr  no  other  purpose  but  in  order  that  there  may  be  a  bill  in  equity  brought 
against  them,  by  which  they  will^  be 'obliged  to  refund  and  account, 'and 
according  to  the  case  of  Bftrdeti  v.  Wilieti,  2  Feman  688,  will  likewise  have 
costs  decreed  against  them ;   and  so  the  effects  of  the  bankrupt,  whidi  ot^t 
io  be  applied  to  the  dischoi^  of  his  debts,  will  be  wMted  to  no  purpose 
whatever.''    In   Crowfoot  v.   Onmey(j),  this  court  also   recognised  an 
equitable  assignment  of  a  debt.    But  Carvaiho  v.  Bum  (A),  wQl  be  relied  on 
by  the  other  side.    There  the  question  was,  whether  certain  cottons  passed 
}3j  an  assignment  made  befiire  the  bankruptcy,  but  in  that  case  the  event 
upon  whidi  the  pmperty  was  to  be  transferred,  was  uncertain  at  the  time 
of  the  agreement,  and  the  amount  to  be  transferred  was  also  uncertain;  the 
owttingciicies  had  not  happened  at  the  time  of  the  ba^ruptcy.    But  here  the 
freight  was  all  earned  before  the  baidcruptcy;  the  amount  was  ascertained, 
asid  it  is  stated  on  the  plea,  t^iat  the  money  due  to  Inglie  &  G>.  exceeded 
the  amount  rf  the  freight  which  had  been  earned. 

Bompae,  Serjt.,  eonird. — ^An  assignment  of  the  future  eumings  <yf  a  veBsel 
is  not  good  at  law.  That  is  expressly  decided  in  Robinsor^  v.  MaedonnellXt). 
— [i%irJ^,  J.— That  is  admitted  on  the  oUier  6]de.]-^ere,  if  the  bankrupt  had 

(c)  4  SimoDB,  584.  Oeo.  S,  B.  R.  cited  ib.  682 ;  and  JFbrr  ▼. 

\d)  1  Mylne  &  Keene,  488.  Ne^cman,  4  E.  &  E.  629,  per  Grote,  J. ;  to 

(«)  1  M.  &  S.  517.  which  may beadded  Wmch  v.  KeeUy,  1 T. 

(/)  Lord  EUenbonmgh  here  refers  to  R.  619 ;  and  Carpenter  v.  Mamet,  8  B.  & 

the  following  catet :  Exparle  Martha  1  Atk.  P.  40. 

159;  Bxparte  Butler,  t6.  SIS ;  Chpkamr.  {g)  9  Bieg.  879. 

GaikMi,  1  Com.  Dig.  588;    Howard  t.  {h)  4  B.  &  Adol.  889. 

Jetmet,  8  Burr.  1869;  Winch  t.  Keeiey.  (t)  5  M.  &S.  288. 
1  D.  &  E.  619;  fVelftter  ▼.  ScaU9,  M.  85 
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9old  the  ship,  he  would  have  sold  the  right  to  the  freight  also,  for  the  right 
to  the  freight  is  incident  to  the  ship.  In  JUafruon  v.  Pari(mi(j),  it  was 
held,  tliat  if  the  owner  of  a  ship  having  chartered  her  for  a  voyage,  assigns 
her  before  the  voyage^  though  he  afterwards  assigns  the  charter  party 
to  another;  if  she  earns  freight,  the  assignee  of  the  ship  is  entitled  to 
the  freight  as  inddent  to  the  ship.  Cox  v.  DwnuMi  (^)  is  to  the  same  effect. 
In  kw  there  was  no  assignment  of  the  freight,  and  the  ship  remabed  the 
property  of  the  bankrupt;  the  right  to  the  freight,  therefore^  followed  the 
ship,  which  clearly  passed  to  the  assignees.  Here  then  the  property 
remained  in  the  possession  of  the  bankrupt,  and  it  continued  in  his  order  and 
dispositbn  within  21  Jae,  1,  c.  19,  s.  10  and  11  (A*).  In  Exparte  Monro(l)f 
where  a  bond  debt  was  assigned  by  the  obligee  and  delivered  to  the  assignee, 
but  no  notice  of  the  assignment  was  given  to  the  obligor  before  the  bunk* 
ruptcy,  it  was  held,  that  the  debt  rwnained  in  the  order  and  disposition  of  the 
bankrupt  within  that  Statute.  It  may  be  said,  that  here  notice  was  given  to 
the  debtor;  but  the  assent  of  the  debtor  is  not  averred.  Another  point 
•rises  on  Carvalho  v.  J9tirpi(m).  There  it  Was  held,  that  inasmuch  as  at  the 
time  of  the  bankruptcy,  the  benkropt  possessed  a  possibility  of  interest  in  the 
thing  assigned,  from  which  a  benefit  to  his  creditors  might  result,  that  the 
equitable  as  well  as  the  kgal  interest  remained  in  him  and  passed  to  his 
sssigneea.  The  present  case  comes  within  the  principle  there  laid  down,  for 
here  it  does  not  appear  but  that  more  freight  might  have  been  earned  by  the 
ship  during  her  outward  voyage.  That  case  is  recognised  in  BwBt  v. 
ArgUsin). 

FoUet,  in  reply.^^No  answer  has  been  given  to  the  propositions  submitted 
oa  behalf  of  the  defendant  It  is  quite  dear  that  equity  would  have 
enforced  this  agreement  between  the  parties.  Whether  by  a  sale  of  the 
ship  the  right  to  the  freight  would  pass,  would  depend  on  Uie  notice  given. 
That  the  ship  and  freight  may,  in  some  cases,  be  in  the  hands  of  diflerent 
parties,  is  clear  from  Miaiair  v.  OMstpieip),  The  case  dted,  EmparU 
Mfmro{p\  was  a  case  of  rqputed  ownership,  for  without  notice  to  the  obligor, 
the  obligee  might  have  obtained  payment  of  the  debt;  and  the  assignment 
was  not  there,  as  here,  under  seal;  nor  does  that  case  determine  that  the 
•ssent  of  the  debtor  to  the  assignment  is  necessaiy.  Here  notice  to  the 
defendant  is  expressly  averred  and  the  assignment  was  under  seal ;  nor  is 
it  a  case  where  the  equity  between  the  parties  is  doubtful,  as  in  But  v. 
Aryha  (9),  but  a  complete  assignment  was  made  befi)ra  the  bankruptcy. 

Cktr.  ad9.  PuiL 

Ti!ii>AL,  C  J.«^The  question  argued  in  this  case  before  us,  was,  whether 
upon  the  fr^cts  stated  in  the  pleadings,  it  appears  the  right  to  the  freight 
for  whidi  the  plaintifis  are  suing,  did  or  did  not  pass  to  the  plaintiffs  a» 
assignees  of  CwmberUg^;  because  if  either  the  le^  or  the  equitable  right 
to  this  freight  passed  before  the  bankruptcy  to  ai^  third  person,  it  is  not 

if)  9  Taaat.  407.  (fs)  4  B.  &  AM.  SSS. 

(t)  6  M.  «E  S.  79;affinii6d,  8  Bro.  A  B.  (»)  S  Cr.  &  M.  400. 

S79.  (o)  11  Vesey,  628. 

(*•)  Repealed  by  6  Geo.  4,  c.  16.  (fi)  1  Back.  300. 

(0  1  Back,  900.  (9)  2  Cr.  ft  M.  400. 
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Cbm.  Heat,     necessary  to  cite  authorities  to  shew  that  it  will  not  pass  to  the  assignees  of 
the  party  who  has  made  such  transfer,  on  his  becoming  bankrupt. 

Now  the  argument  that  has  been  uiged  before  us,  in  order  to  shew  that 
the  equitable  right  was  still  m  the  bankrupt,  and  passed  therefore  to  the 
assignees,  appears  to  me  to  have  gone  on  two  distinct  grounds ;  one  of  which 
is,  that  by  the  case  of  Robimam  v.  Macdomell  (r)  the  right  to  firdight  that 
is  not  then  actually  in  existence,  that  is,  freight  to  be  earned,  by  sone 
charter  party  or  contract  not  in  exist^ioe  at  the  time,  cannot  be  the  subject 
matter  of  a  deed  and  assignment.  That  is  one  ground  of  the  hw  wbidi  is  to 
be  foiuid  so  broadly  laid  down  in  one  part  of  the  case  of  J2oMmoi»  ▼.  Mtxt- 
dannell, 

.  Another  ground  of  objection  to  the  answer  set  up  by  the  defendant  is 
this ;  that  upon  the  case  of  Cartalko  ▼.  Bum  (i)  if  it  appears  there  is  any 
possible  existing  right  in  any  surplus,  that  may  come  back  to  the  assignees 
of  the  bankrupt,  that  then  they  must  sue  for  the  freight,  although  they  may 
afterwards  be  liable  m  equity  to  Uie  party  claiming  under  the  assigmneot. 

As  to  the  first  ground  of  objection  the  .law  is  certainly  laid  down  in 
RoUnMon  v.  Maedannell,  in  the  judgment  of  the  noble  and  very  leained 
person  who  gives  the  judgment  in  that  case,  that  an  assignment  cannot  be 
good  to  convey  the  future  earnings  of  a  ship.  It  is  to  be  observed  in  the 
first  place,  that  that  is  not  the  only  ground  on  which  the  Court  in  giviiig 
their  judgment  relied,  it  is  only  put  by  Lord  Ellenborough  as  one  of  tivo 
objecticMis  to  the  operation  of  the  deed  of  assignment;  there  are  others  stated 
in  the  proceedings,  which  aflbrd  ground  for  very  reasonable  inference,  that 
it  would  not  have  the  operation  omtended  for,  perfectly  distinct  from  that 
which  I  am  now  mentioning.  But  supposing  that  to  be  the  ground  of 
objection  which  the  Court  relied  on,  is  there  no  distinction  between  that  case 
and  the  present?  In  the  first  place  that  was  a  case  where  the  words  of  the 
assignment  were  general,  extending  to  all  the  future  eamkigs  of  the  ship ; 
and  therefore  Lord  ElUnborough^  in  giving  his  judgment,  gives  an  opinioa 
on  this  particular  case,  which  brought  the  matter  within  the  difficidty  which 
in  a  former  case  Uie  Lord  Chancellor  had  mentioned ;  namely,  the  complete 
separation  of  the  ship  from  the  freight  to  be  earned.  In  the  present  case  it  is 
not  an  assignment  of  the  future  earnings  of  the  ship,  but  \h%  deed  of  afisign* 
ment  states  that  this  was  on  an  intended  voyage,  upon  whidi  the  ship  was 
actually  bounds  and  it  only  purports  to  be  an  assignment  of  the  fre^ht 
which  shall  be  earned  on  that  particular  voyage.  I  certainly  think  that  the 
doctrine  of  ^this  perpetual .  separation  of  the  ship  from  the  freight,  whidi 
operated,  on  the  minds  of  the  Court  in  Rohimcn  v.  Maedonnell,  is  one  which 
would  not  apply  to  the  present  case.  But  in  that  case  it  does  not  appear 
veiy  distinctly  when  the  freight  was  ei^med.  Here  it  appesurs  distinctly  that 
the  fi^ight  for  which  this  action  was  brought,  was  freight  due  and  payable 
before  the  bankruptcy.  That  appears  on  the  record  before  us,  and  therefore 
it  is  in  efiect  an  assignment  which  operated  before  the  bankruptcy,  upon 
freight  which  had  then  been  actually  earned  and  was  a  debt  as  between  the 
person  whose  goods  were  carried  and  the  master  or  captain  of  the  ship.  In 
efiect  it  is,  therefore,  an  assignment  m  its  operation  of  a  specific  sum  of 
money,  which  became  due  before  the  bankruptcy  took  place.    Giving  the 

(r)  5  M.  &  S.  888.  («)  4  B.  ft  Adol.  389. 
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fullest  force  to  the  cue  I  have  named,  and  suppoeing  it  to  aj^ly  in  its  cir-     Com.  PUat.. 
cumstances  more  clearly  than  at  present  it  appears  to  do,  has  there  been  no       l^^^ 
impeachment  of  the  authority  of  that  case  with  respect  to  the  point  brought  «. 

before  oar  consideration  t  In  a  note  in  8  Priee^  in  re  Ship  Warr§  (/),  a  case  ^u^bbii, 
which  arose  out  of  this  very  transaction,  Lord  Eidon  says  *'  there  is  con-H 
6iderable  doubt  whether  that  case  of  Robvuon  v.  Maedotmeli  was  meant  to 
apply  to  any  thing  further  than  a  legal  tranafer  of  the  future  eaminga 
of  the  ship.**  Then  comes  Dougku  y.  RusmbU  («),  where  the  Vice 
Chancellor  expressly  rules  the  case  as  -being  one  in  which  an  assignment  of 
future  freight  for  a  debt  which  is  then  actually  existing,  is  «  good  and  valid 
assignment  in  a  court  of  equity.  And  therefore  as  fiir  as  my  judgment  goes 
1  think  that  Robinson  v.  MaedonnoU^  on  which  reliance  has  been  jdaoed, 
does  not  furnish  an  answer  to  the  action.  Now  does  any  objection  arise  in 
reference  to  the  cases  decided  cm  the  Stat  of  Joe.  («)?  The  declaration  states 
that  after  the  freight  became  due,  a  notice  was  given  before  the  bankruptcy 
(0  the  defendant  (the  party  who  was  to'  pay  the  freight)  of  the  transfer  having 
been  made,  which  is  thecase  of  the  assignment  oC  a  debt  before  the  bankruptcy^ 
and  notice  being  given  to  the  debtor  that  an  assignment  has  been  made. 

The  second  question  is  whether  the  case  of  Cenalko  v.  Bum  will  apply 
to  the  drcumstainces  on  thn  record.  The  doctrine  laid  down  in  that  cas^ 
which  waa  afterwards  confirmed  in  a  court  of  error,  is,  that  although  the 
general  rale  is  that  an  assignment  of  a  chose  in  action  for  a  valuable  con* 
sideration  shall  operate  as  a  transfer  in  equity,  so  as  to  prevent  the  assignees 
irom  taking  the  legal  interest ;  'yet  that  if  there  has  been  some  residuary  benefit 
resulting  given  them,  the  Court  will  not  reverse  the  natural  order  of  things, 
and  prevent  them  from  taking  the  legal  interest.  But  it  appears  that  there 
is  an  aUegation  upon  this  declaration  which  puts  an  end  (as  it  seems  to  me) 
to  the  application  of  that  case.  There  is  an  allegation  that  thb  assignment 
was  made  for  the  amount  of  2,384/.  4s.  1  Id.,  then  due  to  the  transferees, 
and  that  that  this  sum  of  money  "  exceeded  the  said  amount  due  for  freight 
as  in  the  said  declaration  mentioned :"  therefore  it  seems  impossible  to  say 
there  is  any  resulting  or  residuary  benefit,  accruing  to  the  assignees  of  the 
bankrupt,  and  that  therefore  the  assignees  of  the  bankrupt  are  in  a  con- 
dition to  sue.  I  think  therefore  under  these  circumstances  there  must  be 
judgment  for  the  defendant. 

Park,  J.-*-It  is  quite  unnecessary  to  go  through  this  case,  but  I  fully 
agree  in  what  my  Lrard  Chief  Justice  has  said.  It  appears  that  every  thing 
which  has  been  urged  upon  the  authority  of  Robinson  v.  Afaedonneli,  has 
been  so  fVilly  answered,  that  high  as  the  authority  of  Robinson  v.  MaodonneU 
is,  yet  there  is  considemUe  cause,  knowing  all  the  circiunstanoes,  to  entertain 
some  doubt  as  to  that  decision.  It  seems  the  great  question  made  for  the 
plaintiff  was  in  pressing  us  with  the  case  Exports  Monro  (tc);  that  was  a 
case  depending  on  the  Statute  of  Jamss,  and  was  a  question  of  reputed 
ownership.  It  was  contended  that  though  here  notice  is  averred  in  the 
pleadings  to  have  been  given,  yet  that  there  was  something  more  to  be  done, 
and  that  it  was  necessary  there  should  be  an  assent  on  the  part  of  the  debtor. 

(0  8  Price.  869.  (v)  21  Jac.  1.  c.  19. 

(«)  4  SimoDB,  524.  (tc)  1  Bttck^  300. 
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Crm.  PIms,  The  truth  is,  that  in  a  case  vhere  the  assignment  is  not  under  seal*  probably 
it  might  be  so ;  but  I  do  not  find  that  it  even  goes  so  far  as  that.  Here 
however  there  was  an  assignment  under  seal. 

In  Exparle  Monro,  the  Court  held  that  as  it  was  not  under  seal  notice 
ought  to  have  been  given ;  it  never  went  so  far  as  to  say  that  even  in  that 
case  an  assent  was  necessary.  Here  notice  having  been  given  in  the  case  of 
an  assignment  under  seal,  it  cannot  lali  under  that  class  of  cases. 

Gasblbb,  J. — ^I  am  of  the  same  opinion.  It  af^pears  by  this  record  there 
was  no  surplus,  or  beneficial  interest,  to  which  the  assignees  were  entitled 

BosANQUET,  J.*— I  am  of  the  same  opinion.  I  think  if  the  subject  matter 
of  this  action  has  been  equitably  assigned,  that  it  did  not  pass  to  the  assig- 
nees under  the  bankruptcy.  Now  the  assignment  in  question  and  the 
freight  which  is  claimed  in  this  action  had  accrued  due  before  the  bankruptcy. 
The  assignment  itself,  is  an  assignment  of  all  such  freight  as  shall  become 
due  by  the  charter  party  or  other  contract — ^by  any  contract  npon  the 
voyage  then  intended  to  be  mtide  from  London  to  the  East  Indies  and  back 
to  England^  for  which  the  ship  was  then  bound.  This  case  thereibre  diflers 
very  materially  from  those  which  have  been  mentioned ;  for  the  cases  cited 
are  those  in  which  an  objection  is  supposed  to  lie  against  a  legal  or  equitable 
title  for  freight,  which  was  to  separate  the  freight  from  the  vess^  for  the 
time  to  come. 

This  is  an  assignment  of  the  freight  to  Le  earned  on  the  voyage,  for  which 
the  ship  was  actually  bound.  We  find  the  opinions  both  of  Lord  Eidon  and 
the  present  Vice  Chancellor  on  that  subject  very  clearly  expressed,  that 
that  would  amount  to  an  assignment  in  equity.  Then  it  is  said  that  though 
it  might  amount  to  an  assignment  in  equity,  yet  unless  the  whole  subject 
matter  was  assigned,  the  legal  interest  must  necessarily  pass  to  the 
assignees.  To  make  that  out  the  case  of  Carvalho  v.  Bum  {x)  is  cited. 
In  that  case  it  was  very  doubtful,  whether  any  particular  property  was 
assigned,  or  what  particular  portion  of  that  property,  and  whether  there  was 
not  necessarily  some  interest  still  remaining  in  the  bankrupt^  which  vrould 
be  held  for  the  benefit  of  the  creditors,  and  it  was  held  that  the  legal  interest 
did  not  pass,  and  consequently  in  a  court  of  law  the  title  of  the  assignees 
vras  established.  In  this  case  it  appears  the  action  was  brought  for  a  debt 
whidi  accrued  due  before  the  act  of  bankruptcy,  and  that  that  debt,  -and  the 
whole  of  that  debt,  as  it  appears  on  this  record,  had  been  assigned ;  because 
it  is  expressly  averred  that  the  amount  of  the  debt  then  due,  and  for  which 
the  assignment  is  stated  as  a  security,  exceeded  the  whole  amount  of  the 
freight  that  was  due.  Therefore  the  whole  of  the  debt  for  which  this  action 
was  brought  appears  to  be  the  subject  of  this  assignment,  and  this  assign- 
ment is  in  terms  an  express  assignment  It  appears  to  me,  therefore,  that 
this  debt,  the  subject  matter  of  this  action,  did  not  pass  to  the  assignees. 
And  then  with  respect  to  the  circumstance  of  its  having  remained  in  the 
possession  of  the  party  within  the  principle  laid  down  in  Exparte  ManrOy  1 
think  this  cannot  be  considered  as  a  case  of  reputed  ownership,  for  long  befcir« 
the  bankruptcy,  the  assignment  of  this  debt  had  been  communicated  to  the 

(x)  4  B.  &  Adol.  382.  (y)  1  Buck,  800. 
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debtor  himself.  '  There  is  no  ground  therefore  for  saying  that  any  interest     Om.  Fie6s. 
passed  to  the  assigiiees,  and  our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


DiCAS  V.   WaRNE.  Apra  161ft. 

tp  V,  LEE  applied  for  a  rule  for  an  attachment  against  the  defendants  Tlw  aerrice  of 

attorney  for  non-payment  of  costs.    No  personal  service  of  the  allocatur  for2hle'^*''TOeiit 

had  been  efiected,  but  jmny  inquiries  at  the  house  and  office  of  the  attorney  had  of  comb,  miut 

been  made,  and  oopies  had  been  left  at  both  places,  and  a  servant  had  stated  befSrauDat. 

that  she  had  given  the  paper  left  at  the  house  to  her  mistress,  and  had  t«chmeQtwiU 


afterwards  seen  it  in  the  hands  of  her  master. — [Tindal,  C.  J. — The  servant 
does  not  make  any  affidavit]— Na  In  Green  v.  Proeeer  (a)  the  Court 
granted  an  attachment  although  the  aUoeaiur  had  not  been  personally 
served. 

TiNDAL,  C.  J. — You  do  not  say  that  the  party  keeps  away  from  lils  house 
ta  avoid  the  serviee ;  with  a  little  more  watching  you  will  probably  succeed 
in  eflecting  a  regular  service.  It  is  only  under  very  peculiar  circumstances 
that  personal  service  can  be  dispensed  with,  such  as  that  the  aUocaiur  has 
been  seen  in  the  hands  of  the  party. 

Rule  refused. 

(a)  8  Dow.  Prac.  Cases,  99.  It  was  stated  the   allocatur.     The   demand   apon    the 

at  the  bar  that  Green  v.  Frotter  had  been  daaghter  is  of  no  avail.    It  is  much  better 

overmled  in  the  Court  of  Exchequer.  This  in  cases  of  this  kind,  where  the  Ubertv  of 

•eems  to  be  the  fact.     See  Slunneli  r. .  the  snbjea  is  so  deeply  concerned,  to  adhere 


be  granted. 


Tower,   1  Cromp.  Meeson  &  Roscoe,  88,  Co  the  strict  rule  that  personal  service  should 

^bere  lyndhwrti,  C.  B.  ms,  "  The  hear-  be  required.    The  Con     ' 

ing  of  the  party'«  voice  in  the  house  carries  lay  down  this  rule,  as  t 

the  case  no  further  than  this,  that  he  was  at  v.  Protserl  might  be  si 

home  when  the  ilaugfater  was  senred  with  a  less  strict  practice." 


Scales  v.  East  London  Water  Works  O?  May  u. 

^ADDV,  Seijt  moved  to  set  aside  an  award.    The  plaintiff  had  brought  An  award  will 

an  action  and  filed  a  bUl  in  Chancery  Against  the  defendants,  for  ^^^5^^^^^^ 

damages  sustained  in  consequence  of  certain  water  pipes  being  laid  down  affidaviu  in 

upon  his  premises :  and  all  matters  in  dispute  being  referred  to  an  arbitrator,  appji^tion  dU. 

the  arbitrator  had  directed  both  suits  to  be  discontinued,  and  he  awarded  the  close  strong 

plaintiff  the  sum  of  200/.    It  was  now  set  forth  by  the  affidavits  that  the  costs  L^n  the  testi- 

incurred  by  the  plaintiff  m  repairing  the  damage  caused  by  the  defendants  JJJjJJ^iJi^' 

exceeded  1000/.,  and  that  a  witness  examined  before  the  arbitrator,  who  had  who  was  ex- 

been  employed  by  the  plaintiff  to  repair  those  damages,  had  sworn  that  200/.  ^^'arbitrator; 

would  cover  all  the  expenses  incurred ;  whereas  in  fact  the  witness  had  been  w«  is  the  mrbi- 

paid  a  much  larger  sum  by  the  plamtiff;  and  the  same  witness  stated  to  the  examine  a  party 

arbitrator,  that  the  plaintiff  had  requested  him  to  make  out  false  accounts  for  '^j^^ij^^^e 

the  purpose  of  defrauding  the  defendants.    This  witness  had  also  been  heard  contradicted 

to  say,  that  if  the  plaintiff  did  not  give  him  200/.  he  would  spoil  his  cause. —  *^  witness. 
[Park,  J. — Was  this  proved  before  the  arbitrator  ?] — It  was  not.     Another 
ground  for  the  present  application  is>   that  the  arbitrator  had  refused  to 
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examine  the  pluntiff,.  vho  ooald  have  totally  contradicted  the  statemeiits  of 
the  witness. — [Path,  J. — ^What  powers  had  he  to  exannne  him  t] — By  the 
terms  of  the  rule  it  was  in  his  discretion,  and  this  is  a  case  in  which  he  ought 
to  have  examined  the  plaintiff. 

TiNDAL,  C.  J. — We  have  no  power  to  interfere  in  thb  case.  By  the  terms 
contained  in  the  order  of  reference  it  was  in  the  discretion  <^  the  arbitrator 
to  examine  ^ther  of  the  parties,  but  still  he  might  not  have  thought  it  quite 
right  to  examine  the  plaintiff.  There  is  certainly  a  very  wiiie  diflereDce 
between  the  sum  awarded,  and  that  which  is  said  to  have  been  expeoded: 
but,  we  think  the  arbitrator  could  not  have  awarded  the  smaller  sum,  unless 
some  strong  proof  had  been  ofiered  him.  The  declaration  made  by  the 
witness  ought  to  have  been  proved,  and  then  I  agree  that  the  arbitrator  must 
have  proceeded  cautiously  before  he  implicity  relied  on  his  evidence.  At  the 
moment.  If  the  witness  has  fcM^wom  himself,  the  plaintiff  is  not  without 
remedy  against  him,  but  it  would  be  setting  a  mischievous  example  to 
interfere  at  present. 

Park,  J. — ^By  the  late  act  (a)  proceedings  may  be  taken  against  the 
witness  for  purjury. 

The  rest  of  the  Court  concurred. 

(a)  8  &  4  Wm.  4,  c.  42,  sec  41. 


Motion  refused. 


Ma^UA. 


Oram  v.  Sheldon. 


A  claimant  did 
not  appear  to  a 
sheriff^s  rule 
under  the  In* 
terpleader  Act, 
the  Court  AtfU, 
that  neither  the 
sheriff  nor  the 
execution  cre- 
ditor were, 
under  the  eir* 
fumstances,  en- 
titled to  cost*. 


jyENMAN  WHATLEY  had  obtained  a  rule  on  a  former  day,  under  the 
Interpleader  Act,  1^2  Wm,  4,  c.  68,  sec*  6,  calling  upon  an  exeeutioo 
creditor  and  a  claimant,  to  come  before  the  Court  for  the  adjustment  of  their 
claims  to  property  taken  by  the  sheriff  under  ^fi.fa. 

Hodges  now  appeared  on  behalf  of  the  execution  creditor,  and  produced 
an  affidavit  which  stated  that  on  the  28th  of  AprU  the  claimant's  attomey,  in 
the  presence  of  the  claimant,  had  expressed  his  intention  of  abandoning  the 
claim,  and  that  he  did  not  intend  to  appear  to  the  Sheriff's  rule; 

Wkaiky  asked  lor  the  sheriff's  costs.  In  PAt%  v.  Ikey  (a),  the  dieriff 
was  allowed  his  costs  when:tlie  claimant  did  not  appear. 

TfNBAL,  C.  J. — ^The  sheriff  is  well  off.  without  being  paid  any  costs. 

.  Hodffes.*^Ai  all  events  the  execution  creditor  is  entitled  to  be  paid  hi» 
coats  by  the  daimant,  and  it  is  the  usual  practiee  to  allow  them  when  the 
daimiant  does  not  appear.  Here  the  claim  was  altogether  abaodaoed.** 
[Tindal,  C.  J.-->-You  need  not  havet^appeared  ailer  the  notice  you  received.] 
—We  were  brought  here  by  the  sheriff's  rule. 


(a)  8  Dow.  P.  C.  JJ2. 
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TiNDAL,  C.  J. — ^I  think  no  costs  ought  to  be  allowed. 

The  other  judges  concurred. 


(b)  See,  as  ta  when  coeti  are  allowed  ud- 
der  this  Scatate,  Bawdier  v.  Smith,  1  D.  P. 
C.  417 ;  Ford  T.  iXOoii,  8  Neir.  &  Mao.  668 ; 
BrieaU  r.  Jkey,  1  D.  P.  C^  486;  PtrMm  v. 


9Z 


Com,PUa». 


Rule  accordingly  (Jk), 

Burton,  8  D.  P.  C.  1 08 ;  TomUnsan  ▼.  Done, 
I  Harr.  &  WoU.  183;  and  Dabbs  v.  Hum- 
phrey,  mU§  4. 


BOURDIEU  V.  R0W£. 

A  RULE  had  been  obtained  for  the  examination  of  a  witness  upon  inter- 
rogatories under  Stat  1  Wm,  4,  c.  22,  uyxm  a  new  trial  of  an  issue 
which  had  been  sent  to  this  Ck)urt,  out  of  the  Court  of  Chancery. 

^o/fon.— This  is  an  issue,  sent  to  this  Court  a  second  time  by  the  Vice 
Chancdlor,  and  the  Statute  only  refers  to  **  actions  which  are  depending  in 
courts  of  law.'* — At  all  events  the  application  should  be  made  to  the  Vice 
Chancellor,  especially  as  the  witness  sought  to  be  examined  was  not 
examined  upon  the  first  trial  of  the  issue,  or  in  the  course  of  the  suit  in 
equity. 

Per  Curiam^^^AA  this  issue  has  been  sent  to  this  court,  it  will  be  tried  in 
the  ordinary  way.  This  is  like  an  application  to  put  ofi*  the  trisJ,  which 
must  certainly  be  made  to  this  court  and  not  to  the  Vice  Chancellor. 

Rule  absolute. 


Ma^M. 


A  witnen  mtj^ 
be  ordered  to 
be  examined 
upon  interro-  ■, 

ritoriet,  under 
Wm.  i  c  82, 
upon  the  trUl 
of  an  isiue  di- 
rected by  the 
Court  of  Chan- 
cery. 


(Before  Mr.  J.  Park.) 
Boyd's  Bail. 

^ALL  opposed  the  bail,  and  objected  that  the  form  of  affidavit  required 
by  R.    7!  7!,  1    Wm.  4,  and  R.  H,  T.,  2   Wm,  4,  had  not  been 
obsenred.     The  affidavit  was,  that  deponent  was  worth  a  suffioient  sum 
'*  over  and  all  above  his  just  debts." 

Park,  J. — ^That  is  sufficient. 

Batt^  ader  the  bail  had  justified,  submitted  that  the  defendant  was  not 
entitled  to  the  costs  of  justification,  the  affidavit  not  being  in  the  form 
required  by  R.  7!  7!,  1  Wm,  4,  No.  3,  which  requires  the  bail  to  state  the 
value  of  the  property. 

Arehhold,  eonlrd, — Here  there  is  only  one  property  described,  and  the 
bail  has  stated  in  the  affidavit,  that  she  is  worth  a  sufficient  sum,  and  that  her 
property  consists  of  a  freehold  house,  situate,  &c.;  the  value  of  the  property 
is  therefore  in  fiict  stated. 


MayWi. 


In  justifying 
bail,  the  form 
ofaffidaTit 
given  in  R.  T. 
T.,lVr.4.need 
not  be  strictly 
followed,  and 
where  only  one 
kindofprqierty 
itdescnbed, 
the  value  mm* 
ciently  appeart 
in  the  praviona 
part  of  the  af- 
fidavit. 


Park,  J.^If  several  kinds  of  property  had  been  describedi  then  the 
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Com,  PUoi,     objection  would  be  valid :  but,  as  only  one  description  of  pioperty  is  men- 
BoY^sBaiL     ^'^^^»  ^  think  it  is  sufficient. 

Bail  allowed. 


Maylith. 


(Before  Mr.  J.  Gasblee.) 
Higgin's  Bail. 


Where  it  WJ8       ¥ USTIFICATION  of  bail  by  affidavit.     Barttow  produced  two  affidavit 
twom  that  bad     tl      ,.       ^,    ^  i»  *i.    i    -i  •   r     * 

justifying  by  shewing  that  one  of  the  bail  was  an  infant. 

affidavit^  was  an 

|^^*^"2^*y       Gaselbe,  J.— Then  the  matter  must  stand  over  for  inquiry. 

oth«rpaitjto 

""'^'tof*"^^       ^«r*fotr  asked  for  the  costs  of  the  exposition. 

GOStt* 

Gaseleb,  J.  refused  to  give  costs,  saying  the  objection  might  ultimatelv 
prove  to  be  taken  without  any  fijundation  in  fact 


Cotnyn  supported  the  bail. 


Time  given  without  costs. 


Barnett  v.  Glossop« 


Assumpsit  for 
the  copyright 
of  a  play.  FUa, 
non  asMumptit, 
Held,  that  it 
could  not  be 
objected  that 
the  assignment 
was  not  in 
writing,  but 
that  it  ought  to 
have  been  spe- 
cialiy  pleaded. 


A  SSUMPSIT  to  recover  20/.  for  the  sole  right  of  acting  a  dramatic  piece, 
called  ''  Victorine^  bargained  and  sold  by  the  plaintiff*  to  the  defendant, 
with  a  count  upon  an  account  stated.  i%a,  Non  assumptit. — ^The  cause 
was  tried  under  a  judge's  order,  before  the  Secondary  of  London.  Verdict 
for  the  plaintiff*  for  IS/.  4$.  In  HHary  Term  last,  Thomas  obtained  a  rule 
niii  to  set  the  verdict  aside  and  enter  a  nonsuit,  upon  the  ground  that  it  was 
not  proved  at  the  trial  that  the  assignment  of  the  copyright  was  in  writitig, 
which  he  contended  was  necessary,  under  Stat  8  Anne,  c.  19,  &  3  ft  4  Wm^  4, 
c.  15,  citing  Power  v.  Walker  (a),  and  Ciemenii  v.  Walker  (d).  The 
Secondary  held  at  the  trial  that  the  objection  could  not  be  taken  under  the 
plea  of  non  aesumpeii  (c). 

Dowling,  for  the  plaintiff,  now  shewed  cause.— He  was  stopped  by  the 
G>urt,  who  called  upon  Thomae  to  support  his  rule,  upon  the  <)ue»tkMi, 
whether  the  objection  ought  not  to  have  appeared  upon  the  record. 

Thomas, — ^The  rules  of  pleading  (</)  do  not  call  upon  a  defendant  to  plead 
such  a  defence  as  is  here  set  up.  By  65  Geo.  3,  c.  194,  s.  21,  and  6  Geo.  4, 
c  133,  s.  5,  no  apothecary  shall  be  allowed  to  recover  his  charges  unleas  he 
shall  prove  at  the  trial  that  he  has  obtained  a  certificate  (e).  Could  not  a 
defendant  sued  by  an  apothecary  object  that  this  proof  was  not  given, 
although  he  had  only  pleaded  non  aeeumpsit?    So  here,  the  plaintiff  Ind  no 


(a)  S  M.  &  S.  7. 

(6)  2  P.  &  C.  866. 
'  (c)  Upon  applyint^  Tor  this  role,  Thomat, 
who  bad  conducted  the  derendant^s  case 
before  the  secondary,  was  permitted  to  state 
the  facts  which  had  occurred,  and  tlie  Court 
iotiowtcd  that  when  comuel  could  speak  to 


the  facts,  the  notes  of  the  judge  need  mk  be 
produced  upon  moTing  a  rule  nisi, 

(d>  R.H.  T.  4  W.4. 

(je)  This  and  other  instances  are  collected, 
in  an  edition  of  the  new  roles  by  Bosanqoet. 
pp.  51.  52,  which  was  read  in  the  course  of 
the  argument. 
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legal  right  to  recover  in  this  action,  unless  he  shewed  that  the  contract  was 
in  writing. 

TiNDAL,  C.  J. — ^I  think  upon  the  true  construction  of  the  rule  which  has 
been  referred  to,  that  the  answer  set  up  against  the  plaintiff's  right  to  recover 
should  have  been  put  upon  the  record.  The  rule  states,  that  "  in  all  actions 
of  assumpsit,  the  plea  of  turn  assumpsit  shall  operate  only  as  a  denial  in  fact 
of  the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact,  from 
which  the  contract  or  promise  alleged^may  be  implied  by  law  (/).''  Here  the 
action  is  brought  to  recover  a  sum  of  money  ibr  a  right  to  represent  a 
dramatic  piece  bargained  and  sold,  and  the  answer  set  up  on  the  plea  of  nan 
assumpsit  is,  that  the  law  requires  that  the  assignment  should  be  in  writing. 
Now  this  does  not  operate  as  a  denial  in  fact,  but  it  is  a  denial  in  law.  By 
the  third  example  to  the  rule,  it  is  provided  that  ^'in  every .  species  of 
assumpsit,  all  matters  in  confession  and  avoidance,  including  not  only  those 
by  way  of  discharge,  but  those  which  shew  the  transaction  to  be  either  void 
or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded."  Now  what  is  this  defence  but  a  plea,  that  a  provision 
required  by  the  construction  put  upon  certain  Statutes,  has  not  been  complied 
with  ?  and,  I  think>  that  the  defendant  not  havmg  pleaded  it,  he  could  not 
take  the  objection. 

Park,  J. — ^The  difficulty  in  this  case  has  arisen  by  calling  the  plea  of  non- 
assumpsit  a  plea  of  the  general  issue,  but  there  is  no  longer  any  such  plea 
as  the  general  issue,  except  where  it  is  given  by  particular  Statutes.  The 
third  example  which  is  given  to  the  rule  in  question  points  out,  that  what- 
ever makes  the  contract  void,  or  voidable  in  point  of  law,  must  be  specially 
pleaded.  The  purpose  intended  by  these  rules  is,  that  parties  shall  not  be 
taken  by  surprise,  or  be  ignorant  of  the  defence  which  is  to  be  relied  on,  but 
this  purpose  would  be  defeated  if  we  were  to  say  that  it  is  unnecessary  to 
plead  the  defence  now  set  up« 

Gasblbb,  J. — ^I  think  this  defence  ought  to  have  been  specially  pleaded ;  it 
is  not  necessary  to  consider  the  cases  which  have  been  cited,  for  the  purpose 
of  shewing  that  the  assignment  ought  to  have  been  in  writing. 

BosANQUET,  J. — ^I  am  of  the  same  opinion,  and  I  should  have  been  extremely 
sorry  to  come  to  any  other  conclusion,  for  the  great  object  intended  by  these 
rules,  was  to  provide  that  all  I^al  defences  should  be  specially  pleaded ; 
and  the  exceptions  which  are  still  to  be  found,  are  those  where  the  general 
issue  may  be  pleaded,  by  virtue  of  an  Act  of  Parliament,  In  other  cases 
the  plea  of  the  general  issue  is  certainly  at  an  end.  In  assumpsit,  (he  plea 
of  non  assumpsit  is  confined  to  a  denial  of  the  matters  of  fact,  from  which  the 
contract  or  promise  may  be  implied  by  law.  If  the  genial  consists  of  a 
matter  of  law,  it  ought  to  be  pleaded.  Here  it  is  objected  that  the  Statute  of 
Anne  makes  a  writing  necessary,  which  is  a  defence  in  law.  In  one  of  the 
examples  to  the  rule,  illegality  of  consideration,  either  by  Statute  or  common 
law,  is  required  to  be  specially  pleaded,  which  is  an  illustration  of  the  extent 
to  which  it  was  intended  that  the  rule  should  apply.      ^  Rule  discharged. 

(/)  R.  H.  T.  4  W.  4. 
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ow^«j«.    Smith t?.  G.  R.  Bird,  the  elder,  and  G.  R.  Bird,  the  younger. 

AprUSOth. 

What  docu-  A  FTER  plea  pleaded  in  this  cause,  the  plaintiff  served  the  defendants  with 

wfu  ^*^red  »  notice  in  the  form  directed  in  R.  Hil,  T.  4  Wm.  4,  calling  upon  them 

i? ??«** J*w®I  to  inspect  and  admit  the  following  documents  : — 

R.H.T.  4W.4.  •^ 

Description  of  the  Documents. 

"  No.  1.  Letter  from  the  defendants  to  Mr.  Cyru^  Jay^  the  plaintifiT's 
attorney,  sent  by  post,  dated  Birm,,  Nov.  16,  1832. 

2.  Letter  from  the  defendants  to  Mr.  Cyru9  /ay,  sent  by  post, 
Birm,,  Dec,  20,  1832. 

3.  An  account  headed  Mr.  Samuel  Smith,  Dr.  to  G,  R.  Bird  and 
son,  canal  carriers  and  wharfingers ;  its  amount  21/.  1 U.  bd, 

4.  The  receipt  of  Fan  Piekyenbrack  at  the  side  thereof. 

5.  Letter  written  by  the  defendants,  Cr.  R,  Bird  and  son,  to  the 
plaintiff,  and  sent  by  post,  Birm.,  Aug,  4,  183L 

6.  Letter  written  by  George  WiUiameon  for  T%omas  Worihingi<m. 
addressed  to  the  plaintifl^  and  sent  by  post,  Manchester,  Oct.  % 
1832. 

7.  And  also  the  invoice  contained  therein. 

8.  Letter  from  Jamei  Goodman,  of  Northampton,  to  the  plainti0) 
and  sent  by  post,  Aug>  23. 

9.  And  also  the  invoice  therein. 

10.  Letter  written  by  Jamee  Goodman,  of  Northampton,  to  the 
plaintiff,  and  sent  by  posti  Dec.  6,  1832. 

11.  G>py  of  defendants*  billr— of  the  receipt  of  Van  PicyoMbrodt, 
and  the  certificate  thereof  by  Van  Keien,  notary  public  of  Brusnls, 
Nov.  13,  1832. 

12.  A  declaration  in  French,  signed  by  T.  Dojrenme,  dated 
BrueeeU,  April  12,  1833. 

13.  Letter  from  Van  Pieyenhrock  to  Mr.  Defrenne,  dated  Brut' 
eeU,  Feb.  21,  1832. 

14.  Minutes  of  judgment  of  the  tribunal  of  First  Instance,  siitii^ 
at  BrueseU,  in  the  matter  of  Sami.  Smith  (the  npw  plaintiff),  t 
merchant  there,  and  Jeem  Baptiete  Van  Picyenbroek,  in  French,  and 
a  translation  thereof  in  Englieh. 

15.  Copy  of  a  letter  written  by  Jamee  Crueet  and  sons,  of  Bir- 
mingham, dated  Birmingham,  May  27,  1833,  to  Monsieur  Fan 
Picyenbroek,  of  Brueeeh,  registered  in  that  city,  and  made  an  attested 
copy  by  Van  der  Kelen,  Brueeeh,  April  18,  1832. 

16.  The  receipt  of  Van  Picyenbroek  to  the  plaintiff  for  128  flonas 
on  account  of  G,  R.  Bird  and  son,  the  defendants  to  this  actioD, 
BrueeeU,  April  18,  1832.'' 

The  defendants  consented  to  admit  the  letters  numbered  1,  2,  and  5,  and 
also  the  account  numbered  3. 

Upon  the  question  whether  the  defendants  were  bound  to  admit  the 
remaining  documents,  a  summons  was  attended  before  Mr.  Justice  Gaeelee, 
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but  that  learned  judge  directed  the  parties  to  make  a  motion  to  the  Coxxri      Qm^PUag, 
upon  the  subject 

BompoMj  Serjt.,  for  the  plaintiff,  now  moved  accordingly.— -The  object  of 
the  rule  of  court  under  which  the  defendants  are  required  to  admit  these 
documents,  was  to  save  expense,  and  the  defendants  cannot  possibly  sustain 
any  injury  by  complying  with  the  terms  of  the  notice.  The  originals  of  the 
foreign  documents  are  6led  in  the  6ourt  at  Brussels,  and  it  will  be  a  saving 
of  great  expense  to  the  parties  if  some  person  in  Brussels  is  directed  to 
examine  the  copies  with  the  originals,  for  otherwise  a  witness  must  be 
brought  over  from  Brussels.  As  to  the  receipts  mentioned,  those  are  given 
by  the  def^idants*  agent,  and  the  fact  of  his  being  an  agent  is  not  denied  on 
the  other  side. 

Goulbum,  Serjt.,  appeared  to  oppose  the  application.-— He  contended  that 
the  Court  had  no  jurisdiction,  as  the  rule  of  Court  directed  the  applicaticm  to 
be  made  to  a  judge.' — [Tindal,  C.  J. — ^We  shall  merely  give  our  opinion  to 
the  judge  who  desires  to  obtain  it,  and  then  he  will  act  upon  it  hereaf^r, 
and  indorse  the  summons  accordingly.] — ^This  is  not  a  reasonable  application. 
The  defendants  are  called  upon  to  admit  documents  which  are  written  by 
pawns  about  whom  they  may  be  supposed  to  know  nothing.  As  to  the 
receipts  said  to  have  been  given  by  the  defendants'  agent,  there  is  no  agency 
established.  At  all  events  the  rule  never  contemplated  foreign  documents 
like  those  which  are  stated  in  the  notice.  They  appear  to  refer  to  a  totally 
different  suit. 

The  Court  gave  no  opinion  upon  the  motion,  but  directed  a  further  appli- 
cation to  be  made  to  Mr.  Justice  Gaselee  at  chambers,  who  subsequently 
made  the  following  order : — 

"  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  by  consent,  I 
order  that  the  defendants  do  hereby  admit  upon  the  trial  of  this  cause  the 
documents  numbers  3,  5,  and  15,  mentioned  in  the  notice  hereunto  annexed ; 
and  I  further  order  (it  appearing  to  me  unreasonable  that  the  said  defendants 
should  admit  the  documents  numbers  6,  7, 8, 9,  and  10,  also  mentioned  in  the 
said  notice  hereunto  annexed),  that  the  costs  of  proving  the  said  documents 
upon  the  trial  of  the  said  cause  shall  abide  the  event  of  the  said  cause.  And  * 
I  further  order,  that  the  said  defendants  shall  have  one  fortnight's  time  to  in« 
spectat  ^nc#«^l9  the  documents  numbers  4, 11, 12, 13, 14, 16,  also  mentioned 
in  the  notice  hereunto  annexed,  and  that  the  plaintiff  do  pay  the  costs  occa- 
sioned by  such  inspectkm,  to  be  taxed  by  the  prothonotary.  And  I  farther 
order,  that  in  the  event  of  the  said  defendants  not  admitting  the  said  docu- 
ments after  such  inspection,  the  costs  of  proving  the  said  documents,  ph>vided 
the  -same  shall  be  proved  upon  the  trial  of  the  said  cause  to  the  satisfaction 
of  the  judge,  to  be  certified  by  his  indorsement,  shall  be  paid  by  the  said 
defendants,  whatever  may  be  the  result  of  the  said  cause."    Dated,  &c. 
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Cam,  Pleas, 

Apnl  dOth. 

1.  In  trover  for 
a  bill  of  ex- 
chanse  defend- 
ant pleaded 
that  before  the 
conTersion,  A, 
was  lawfully 
posseuedotthe 
bill,  and  that 
he  indorsed  it 
to  B.,  and  that 
B.  for  a  valu- 
able considera* 
tioD,  indorsed  it 
to  the  defend* 
ant.  The  repli* 
cation  took 
issue  upon  the 
averment  of 
consideration; 
which  was 
found  for  the 
plaintiff: — 
Held,  that  by 
this  plea  the 
title  of  the 
plaintiff  was 
admitted,  and 
that  the  defend- 
ant was  not  en- 
titled to  anre»t 
the  judgment 
upon  the  ground 
that  the  title 
appeared  to  be 
in  A.SM 
also,  that  de- 
fendant was  not 
entitled  to  a 
repleader. 
2.  Where  the 
drawer  of  an 
accommodation 
bill  misapplied 
the  bill,  and 
the  acceptor 
brought  trover 
to  recover  it 
from  a  third 
partv,  to  whom 
the  arawer  had 
improperlypaid 

that  the  drawer 
was  a  competent 
witness  to  sup- 
port the  plain- 
tiff's case. 


Fancourt  v.  Bull. 

IjnROVER  for  a  bill  of  exchange  for  350/.,  drawn  by  one  Utigh  Fraury 
upon,  and  accepted  by,  the  plaintiff. — The  defendant  pleaded,  Firilf 
Not  Guilty.  Secondl^y  That  said  bill  of  exchange  before  and  at  the  time  of 
the  delivery  thereof  to  the  defendant^  as  next  thereinafter  mentioned,  wav  in 
the  possession  of  FroMer,  who  was  the  drawer  thereof,  and  the  person  to 
whose  order  the  same  was  made  payable,  and  that  the  same  had  been  and 
then  was  duly  indorsed  by  the  said  Eraser ,  and  also  by  one  Palmer,  That 
before  and  at  the  time  of  such  delivery  of  the  said  bill  of  exchange  to 
defendant  as  aforesaid,  one  S.  Solomonson  and  said  Franr  were  indebted 
to  said  defendant,  in  the  sum  of  300/.,  and  thereupon  and  long  before  tk 
said  bill  of  exchange  had  become  due,  to  wit,  &c.,  the  said  FroMtr,  in 
consideration  thereof,  and  also  in  ccmsideration  of  a  certain  further  sum  of 
money,  to  wit,  the  sum  of  60/.,  then  lent  and  advanced  by  the  defendant  to 
said  Fraser^  at  his  request  then  delivered  the  said  bill  of  exdumge  so 
indorsed  as  aforesaid  to  the  defendant,  for  the  purpose  of  securing  to 
defendant  the  repayment  of  the  said  several  sums  of  money ;  by  means  of 
which  said  premises  the  defendant  then  became  and  was  the  lawful  holder  of 
the  said  bill  of  exchange. 

Third  plea, — That  before  the  time  of  the  supposed  conversion  of  said 
bill  of  exchaiigOi  in  said  declaration  mentioned,  the  said  Fraeer,  who  was  the 
drawer  thereof,  and  the  person  to  whose  order  the  same  was  made  payable, 
was  lawfully  possessed  of  the  same  ;  and  being  so  possessed  thereof,  the  said 
Fraser  indorsed  the  said  bill  of  exchange  to  the  said  Palmer ;  and  the  said 
Palmety  before  the  said  bill*  of  exchange  had  become  due,  to  wit,  &c,  Jer  a 
good  and  valuable  consideration  •  in  that  behalf  Jndorsed  the  same  to  Ike 
defendant,  by  means  whereof  defendant  became  the  lawful  owner  thereof. 

Replication,  To  first  plea,  Similiter. — To  second  plea.  That  said  Frater 
received  said  bill  of  exchange  'in  said  declaration  mentioned,  and  until  the  said 
defendant  became  possessed  thereof  held  the  same  for  a  special  purpose,  for  the 
sole  use  and  benefit  of  the  plaintiff,  and  not  otherwise,  to  wit,  for  the  purpose 
and  in  order  that  the  said  Fraser  might  get  the  said  bill  of  exchange  di^ 
counted  for  the  plaintiff,  and  deliver  and  pay  the  proceeds  thereof  u^n  such 
discounting  to  the  plaintifl^  of  all  which  the  defendant  at  the  time  he  received 
the  said  bill  of  exchange,  had  notice.  That  the  said  Fraser,  in  violation  uf 
good,  faith,  and  contrary  to  the  purpose  for  which  he  received  the  said  bill  of 
exchange,  deposited  the  same  with  the  defendant,  as  in  the  said  second  plea 
is  alleged;  and  the  defendant  took  and  received  the  said  bill  of  exchange, 
well  knowing,  ar^d  with  notice  of  all  the  said  premises,  and  that  the  plaintiif 
hath  not  received  any  value  for  the  said  bill  of  exchange ;  concluding  with  a 
verification. 

To  third  plea.-— That  there;,  never  was  a  good  or  valuable  consideration  fi>f 
said  Palmer  indorsing  said  bill  of  exchange  to  defendant  in  manner  and  form 
as  defendant  hath  allied,  and  this  the  plaintiff  prays  may  be  inquired  of  bv 
the  country,  &c. 

Rejoinder  to  the  Replication  to  the  second  plea. — That  defendant  had 
not,  at  the  time  he  received  the  said  bill  of  exchange,  any  knowledge  or  notice 
that  the  said  Fraser  had  received  or  held  the  said  bill  of  exchange,  for  the 
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special  purpose  in  the  said  replication  mentioned,  for  the  use  and  benefit  of     Cm^Pkat^ 
the  said  piaintiffy  or  that  said  Frdser  deposited  the  same  with  him,  the  said 
defendant,  contrary  to  the  purpose  for  which  said  Ftobbt  received  the  some, 
or  that  said  plaintiff  had  not  received  any  value  for  the  said  bill  of  exchanges 
Rejoinder  to  the  RepUcaiion  to  the  third  plea  similiter* 

At  the  trial  before  Tindaly  C.  J.,  in  London,  at  the  sittings  afler  last 
Miehaehnas  Term,  Fraeer,  the  drawer  of  the  bill,  was  examined  on  behalf 
of  the  plaintiff,  ailer  an  objection  taken  to  his  competency,  which  was  over- 
ruled by  the  learned  judge.  The  jury  being  satisfied  that  the  defendant 
had  notice  that  Fraeer  had  no  right  to  part  with  the  bill  for  his  own  purposes, 
found  a  verdict  for  the  plaintiff  for  the  damages  laid  in  the  declaration,  sub- 
ject to  its  being  reduced  to  one  shilling  upon  the  bill  being  returned.  They 
also  found  that  no  consideration  passed  between  Palmer  and  the  defendant. 

In  Hilary  Term,  Coleridge,  Serjt  obtained  a  rule,  calling  upon  the 
plaintiff  to  shew  cause  why  there  should  not  be  a  new  trial,  upon  the  ground 
that  the  evidence  oiFraser  was  improperly  admitted ;  or  why  upon  the  state 
of  the  pleadings,  the  judgment  should  not  be  arrested,  or  a  repleader  awarded; 

Stephen,  Serjt.,  and  Martin,  now  shewed  cause. — ^First,  As  to  the  admis- 
sibility of  the  evidence.  Fraeer  was  not  incompetent  on  the  ground  of 
interest  Whether  the  plaintiff  or  the  defendant  snoiceeded  in  the  action/ 
was  a  matter  of  indifference  to  him,  for  his  interest  was  equal.  If  the  plaintiff 
obtained  a  verdict,  then  the  debt  due  from  Frtner  to  the  defendant  would 
revive.  If,  on  the  other  hand,  the  defendant  should  successfully  defend  the 
action,  then  the  plaintiff  oould  sue  Fraeer  for  the  aiiiount  of  the  lien  set  up 
on  the  bill  by  the  defendant,  in  consequence  of  Fraeer^s  misconduct.  It  will 
be  objected,  that  if  the  defendant  obtains  a  verdict,  Fro^^r  would  in  that 
case  be  liable  to  the  plaintiff  for  the  costs  of  the  action,  and  that  the  balance 
of  interest  would  be  thereby  destroyed.  But  no  authority  can  be  cited  to 
shew  that  he  would  be  liable  to  pay  such  costs.  The  plaintiff  had  no  right 
to  bring  an  action  of  trover,  without  evidence  whereby  to  obtain  a  verdict.  But 
admitting  that  he  ccfuld  be  sued  for  such  costs,  that  would  not  disqualify 
hira ;  for,  by  stating  that  he  had  misapplied  the  bill,  he  would  speak  against 
his  own  interest  In  Carter  v.  Pearce  (a),  it  is  said,  **  that  the  bare  possi- 
bility of  an  action  being  brought  against  a  witness  is  no  objection  to  his 
competency;*'  and  BuUer,  J.,  added,  ^*  that  in  order  to  shew  a  witness 
interested,  it  is  necestery  to  prove  that  he  must  derive  a  certain  benefit  from 
the  determination  of  the  cause  one  way  or  another.'*  Secondly,  It  is  said 
that  an  immaterial  issue  is  taken  by  the  replication  to  the  third  plea^  which 
has  be^  found  in  the  plaintiff's  favour ;  and  that  upon  the  face  of  the 
pleadings  it  a|^)ears,  notwithstanding  the  verdict,  that  the  bill  is  the  property 
<^  Palmer,  But  this  is  not  so,  for  the  defendant  sets  up  a  title  in  himself  para- 
mount to  that  of  the  plaintiff,  at  the  same  time  confessing  that  the  property 
is  in  the  plaintiff  and  not  in  Palmer,  That  clearly  appears  in  Comyne  v. 
Boyer  {6),  which  is  precisely  applicable.  There  it  was  held  that  a  justifica-* 
tion  in  trover— that  the  goods  were  bought  in  market  overt,  impliedly  con- 
fessed the  allegation  that  they  belonged  to  the  plaintiff.  But  here  the  traverse, 
taken  is  perfectly  good,  and  the  supposed  defect  is  a  fallacy  arising  from 

(a)  1  T.  R.  163.  (6)  Cro.  Eliz.  485. 
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Cm.  PUas,  confounding  a  bfll  of  exchange,  which  is  a  negotiable  instnuneni  transfer* 
Fanoourt  ^^^®  ^y  ^^^  ^^'^  ^^  ^^^  ^^  property  in  it,  with  a  chattel  which  cannot  be 
transferred^  except  by  the  person  who  has  the  property.  The  plea  is  a 
special  plea  of  property  in  the  bill.  The  only  allegations  in.it  with  respect  to 
Fraser*s  or  Palmer^ 9  interest  in  the  bfll  are,  that  they  have  such  an  interest 
and  such  a  possession  as  enabled  them  to  transfer  a  title  to  a  holder  for 
Value.  Now,  a  person  who  has  stolen  a  bill,  or  who  is  fraudulently  in  pos- 
session of  it,  may  transfer  such  a  bill,  a  forUwrij  therefore  may  an  ag^it  of 
die  plaintiff  who  has  the  rightful  possession  so  transfer  it.  All  that  the  plea 
^vera  in  respect  to  Fraser  and  Palmer  is,  that  they  have  such  possession  as 
enables  them  to  transfer  the  bill  to  defendant  for  valuable  consideration,  and 
such  a  possession  is  quite  consistent  with  the  property,  and  also  the  right  d[ 
possessbn  being  in  the  plaintiff;  for  a  man  who  has  ddivered  goods  to  a 
bailee  or  agent,  and  so  parted  with  the  sctual  possession,  may  maintain  trover. 
Wilbraham  v.  Snow  (c).  But  suppose  that  the  issue  here  taken  was  imma- 
t^ial,  it  would  be  no  ground  for  arresting  the  judgment ;  the  utmost  extent 
of  the  application  must  be  for  a  repleader. — [Tindal,  J.<^It  is  a  general  rule 
with  respect  to  a  repleader,  that  it  is  not  granted  on  the  request  of  the  party 
who  inade  the  fitst  default.] — ^Exactly  so.  Here  the  defendant  clearly  brought 
US  into  error  by  his  plea,  f  o  Symmerg  v.  Regem  (d).  Lord  Man^/ield  puts 
the  same  prqwsition :  he  says,  ''  The  next  objection  is,  that  Marskali  and 
Grabb  claim  to  be  freemen  under  the  act  of  parliament  and  not  by  election,  and 
therefore  the  issue  as  to  them  is  an  immaterial  issue,  being  joined  on  the 
flection.  The  answer  to  that  is,  the  defendants  themselves  have  put  it  so, 
and  call  their  admission  by  the  corporation  an  election.  Therefore  the 
defendants  themselves  have  led  the  prosecute^'  into  the  mistake^  if  any,  by 
calling  their  admission  an  electi<Ni.  That  objection  therefore  has  no  weight.'^ 
Another  ground  is,  th^t  a  repleader  is  never  awarded  unless  complete  justice 
cannot  be  answered  without  iU  Go^dbume  v.  Bowman  (e),^^[Park,  J. — 
It  is  also  so  laid  down  in  the  pase  in  Cowper  (/). 

Kelly  and  Swann,  for  the  defendant. — ^First,  Fraser  veas  an  incompetoit 
witness.  It  is  not  necessary  to  maintain  that  his  incompetency  depends 
upon  being  liable  to  the  plaintiff  for  costs.  Bjut  he  was  clearly  interested  in 
the  recovery  of  the  bfll.  The  facts  are  these :  the  bfll  was  intrusted  to  the 
witness  for  a  special  purpose,  and  he  parted  with  it  for  another  purpose ; 
therefore  he  was  liable  to  be  sued  by  the  plaintiff  for  the  damages  conse- 
quent upon  his  wrongful  act.  If  the  defendant  had  recovered,  he  oould  caU 
upon  the  plaintiff  to  pay  him  to  the  extent  c^  the  lien  which  he  claimed  on 
the  bill,  which  was  less  than  its.  full  amount.  In  that  case  Fraser  would 
only  be  liable  to  the  plaintiff  for  the  same  amount.  But  it  was  possible  that 
the  bill  might  have  passed  out  of  the  hands  of  the  defendant,  and  have  come 
without  notice  into  the  possession  of  a  party,  under  such  circumstances,  as  to 
enable  him  to  recover  the  whole  amount  of  the  bfll  from  the  plaintiff  In  that 
case,  the  witness  would  be  also  liable  to  repay  the  plaintiff  the  whole  amount 
of  the  bill,  and  therefore  it  was  clearly  to  the  interest  of  Fraser  that  the 
plaintiff  should  succeed  in  the  action  of  trover,  and  thus  escape  the  possi- 

(c)  2  Sannd.  47  b.  (e)  9  Bio^.  543. 

_  id)  Cowper,  601.  (/)  Summers  v.  Regem,  Cowper.  50J. 
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bilitj  of  being  called  apon  to  repay  the  larger  snm.  It  may  Le  also  material  Cbm.  PImu. 
to  remark,  that  by  the  second  plea  the  defendant  sought  to  retain  the  bill, 
partly  for  a  debt  due  from  Eraser  and  Soiomonwnj  and  consequently,  if  the 
plaintiff  reeoTered  b  this  action,  that  debt  would  be  revised,  and  then  Fra99r^ 
the  witness,  would  only  be  liable  to  pay  jointly  with  Soiimumwn,  As  to  the 
second  point,  the  plea  shews  a  good  answer  to  the  declaration,  and  the 
replication  has  taken  an  immaterial  issue;  therefore  the  plaintiff  is  nol 
entitled  to  retain  his  verdict  Any  lawful  po6sessi<m  shewn  by  the  defend- 
ant, through  a  party  having  a  good  title,  would  be  a  sufficient  answer  to  the 
declaratbn.  Here  it  was  immaterial  whether  any  consideration  passed 
between  Palmer  and  the  defendant ;  for  Pabner's  title  remains  unanswered, 
nor  can  the  facts  found  at  the  trial,  or  the  contents  of  another  plea  upon  the 
record,  be  prayed  in  aid.  The  title  of  the  plaintiff  is  replied  to  by  shewing 
a  title  in  Palmery  and  it  is  averred  that  Fraeer  indorsed  the  bill  to  Palmer, 
which  means  that  he  so  indorsed  it  as  to  give  him  the  property  in  it 
This  allegation  might  have  been  put  in  issue  by  the  plaintifl^  but  as  the 
pleadings  stand,  it  is  not  disputed  that  there  was  a  good  consideration  fVom 
Fraeer  to  Palmer,  and  it  is  not  necessary  that  the  defendant  should  aver 
that  fact 

Cur.  adv.  vult   • 

TiKDA{«,  C.  J. — ^In  this  case  the  defendant  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  on  the  ground  of  there  being  an 
improper  admission  of  evidence;  or  why  judgment  for  the  plaintiff  should  not 
be  arrested  and  a  repleader  awarded.  With  regard  to  the  first  objection,  we 
see  no  ground  of  interest,  as  far  as  Fraser  is  in  the  suit,  so  as  to  render  him 
an  incompetent  witness.  The  defendant  claims  to  retain  this  bill  on  account 
of  the  debt  of  Fraser,  for  which  he  alleges  it  to  have  been  given  to  him.  If 
the  plaintiff  succeeds  in  this  action,  that  debt  will  immediately  revive,  and 
the  defendant  may  recover  it  in  an  action  against  the  witness.  If  the  plaintiff 
fails  in  the  action,  he  will  be  able  to  recover  against  the  witness  the  amount 
of  damage  he  has  sustained  by  the  wrongful  delivery  of  the  biH,  that  is,  the 
amount  of  the  lien  the  defendant  has  obtained  on  the  bill.  He  appears 
to  stand  indiflferent  between  the  parties,  for  as  to  the  costs  of  this  action, 
there  seems  no  principle  on  which  the  witness  can  be  hold  liable  to  the  costs; 
If  the  plaintiff  has  brought  an  action  of  trover  for  his  bill,  and  is  unable  to 
prove  his  title  on  account  of  a  legal  objection,  or  the  want  of  sufficient 
evidence,  he  must  bear  the  expenses  himself,  he  never  can  state  them  as 
against  the  witness. 

The  application  to  arrest  the  judgment  is  a  matter  of  greater  nicety  and 
difficulty;  it  proceeds  on  the  ground,  that,  notwithstanding  the  traverse 
raised  on  the  third  plea  is  found  for  the  piaiattff,  still  enough  remains 
unanswered  in  that  plea  to  form  a  l^gal  answer  to  the  plaintiff's  demand.  If 
this  be  a  proper  construction  of  the  pica,  the  result  undoubtedly  is,  that  the 
plaintiff  cannot  be  entitled  to  the  judgment  of  the  Court.  But  kwking  to  the 
claim  of  the  pbintifi;  as  stated  in  his  deciamtion,  and  the  answer  which 
is  given  by  the  defendant  in  his  third  plea,  we  think  the  allegatkm  in  his 
third  plea  does  not  amount  to  a  legal  answer  to  the  action.  It  is  an  action 
of  trover,  in  which  the  plaintiff  states  the  defendant  to  be  in  possession  of  a 
bill,  which  he  states  is  bis  property,  and  that  the  defendant  converted  it  to 
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Qm.  PUas.  h>9  own  uise.  The  third  plea  states  a  special  property  in  the  defradaot;  a 
defence  which  must  be  pleaded  specially.  The  question  in  pleading  is 
reduced  to  this,  whether  the  facts  stated  amount  to  an  avoidance  of  the 
plaintiff's  right  of  action,  by  shewing  the  property  in  the  bill  to  be  out  of  the 
plaintiff  That  the  special  plea  admits  not  merely  the  nght  of  possession, 
but  the  property  of  the  bill,  to  be  in  the  plaintiff,  is  dear,  from  the  deciskm  of 
the  Court,  in  Comynt  v.  Boyer^g),  in  which  the  defendant  pleaded  in  bar  to 
trover  for  nine  oxen ;  that ''  one  tVilliam  While  was  possessed  of  these  oxen, 
and  sold  them  to  the  plaintiff  in  market  overt.  One  objection  thereupon  by 
the  plaintiff  on  demurrer  was,  that  the  plea  did  not  confess,  because  the 
declaration  suppoeeth  the  property  of  these  goods  to  be  in  the  plaintifl)  and 
the  defendant  doth  not  confess  nor  deny  it,  nor  answer  thereto:  but  the 
Ck>urt  held  the  plea  was  good  enough  as  to  that,  for  when  he  justified  by 
buying  in  market  overt,  it  is  thereby  allowed,  that  the  property  was  in  the 
plaintiff,  but  that  he  was  boimd^by  that  sale,  and  he  needed  not  otherwise 
confess  it"  The  plaintiff  therefoire,  being  admitted  by  the  plea  to  be  the  lawful 
owner  of  this  bill,  it  aflected  to  deprive  him  of  that  property,  by  allying 
that  Frater  became  lawfully  possessed  of  it,  and  indorsed  it  over  to  Pahaer, 
and  Palmer  to  the  defendant,  without  alleging  that  Palmer  took  the  bill  for 
a  valuable  consideration ;  but  we  are  of  opinion,  that  this  is  not  sufficient 
All  the  facts  allied  in  the  plea  may  be  perfectly  true,  yet  the  property  in 
the  bill  remain  unaltered  in  the  plaintiff ;  for  these  facts  are  consist^t 
with  the  loss  of  the  bill  by  the  plaintiff  and  the  finding  of  it  by  the  defendant, 
or  the  delivery  of  the  bill  to  Frater  for  some  special  purpose ;  but  in  neither 
of  those  cases  could  it  have  been  given  in  evidence,  that  it  belonged  to  a 
third  person  as  against  the  plaintiff.  In  order  to  give  this  title,  the  indorsee 
must  have  given  value  for  the  bill  without  notice  of  the  defect  in  FraserU 
title.  It  is  urged,  that  in  a  declaration  of  trover  for  a  bill  of  exchange,  it  is 
suflicient  to  state  an  indorsement,  without  an  allegation  that  it  was  for  good 
consideration.  This  is  undoubtedly  the  case  where  the  holder  is  enforcing 
his  remedy  on  the  bill  which  has  been  in  a  due  course  of  circulation :  but 
here  the  action  is  brought  to  recover  the  property  in  the  bill,  not  to  enforce 
its  payment  The  plaintiff  alleges  his  title,  and  challenges  the  defendant  to 
disprove  it,  or  prove  a  better.  It  is  manifest,  that  this  bill  was  not  in  a 
course  of  circulation;  for  the  plaintiff  alleges,  that  he  was  the  owner  of 
the  bill,  that  it  was  drawn  by  Fraser  and  accepted  by  the  plaintiff;  and 
such  a  bill  would  not  be  the  property  of  the  acceptor,  but  of  the  drawer  or 
indorsee ;  to  revest  such  a  title  out  of  the  plaintiff,  scmiething  more  than  a 
mere  indorsement  must  be  stated.  In  Comyne  v.  Boyer,  a  sale  in  market 
overt  was  held  a  suflkient  allegation  to  divest  the  property  from  the  pkintiff; 
for  a  sale  in  market  overt  was  a  title  against  all  the  world :  but  here  a  lawful 
possession  and  indorsement,  which  had  been  an  indorsement  withoxit 
knowledge  of  the  plaintiff's  title,  could  give  the  indorsee  no  better  title  than 
Fraeer  had  himself.  We  see  no  authority  for  holding  the  contrary,  and, 
therefore,  there  must  be  judgment  for  the  plaintiff  As  to  the  award  of  a 
repleader,  it  is  manifest  the  plaintiff  has  taken  his  issue  on  the  only  material 
fact  alleged  in  the  first  plea;  and  we  think  that  a  repleader  ought  not  to  be 
granted. 

Judgment  for  the  plaintifC 
{g)  Cro.  Elif.  485. 
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DeFRIES   v.   DaVIES.  Cbtw^Pfaof. 

May  1th, 
^ALFOURD,  Serjt.  bad  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  wbere  an  in- 

cause  why  the  defendant  should  not  be  discharged  out  of  the  custody  of  ^*'**»  ^^^JT*^^ 
\h^  warden  of  the  Fleet,  The  defendant,  an  infant  sixteen  years  old,  had  in  execution  in 
been  taken  in  execution  for  100/^  the  amount  of  the  damages  and  costs  in  *un^°^dthe 
an  action  for  slander,  brought  against  him  by  the  plaintiff.  After  being  taken  ImoWent  Court 
in  execution,  under  a  c€l  9a.  he  applied  to  the  Insolvent  CJourt  for  his  dis-  be^  tKt'they 
charge,  which  the  plaintiff  opposed,  upon  the  ground  that  the  defendant,  being  ^K  W 


an  infant,  could  not  execute  a  valid  power  of  attorney  in  pursuance  of  him*;  thU S)urt 
sec.  49  of  the  Insolvent  Act,  7  Creo,  4,  c.  67,  whereupon  his  petitbn  was  JjJU,.'^i,fm"out 
dismissed.  ,  of  custody. 

HogginM  shewed  cause,  and  contended  that  the  Court  had  no  authority  to 
interfere.  He  also  read  affidavits,  which  stated  that  special  damage  had  been 
proved  at  the  trial,  and  that  the  defendant  had  repeated  the  slanderous  words 
since  he  had  been  taken  under  the  ca,  sa. 

Tai/&urd,  Serjt.  submitted  that  it  would  be  a  case  of  very  great  hardship  if 
the  defendant  was  kept  in  confinement  until  he  l)ecame  of  the  age  of  twepty- 
one  years,  when  the  Insolvent  Court  would  undoubtedly  discharge  him.  As  to 
the  jurisdiction  of  the  Court,  there  is  no  case  precisely  similar  to  the  present, 
but  in  Exparte  Deaken  (a),  an  application  for  the  discharge  of  a  married 
woman,  was  granted  luider  somewhat  analogous  circumstances. 

TiNDAL,  C.  J. — This  motion  must  be  decided  as  if  the  Insolvent  Act  had 
never  passed.  The  case  which  has  been  cited  refers  to  the  interference  of 
the  Court,  when  a  husband  and  wife  have  both  been  taken  in  execution,  which 
is  quite  distinguishable  from  the  present  case.  It  would  be  opening  the  door 
to  many  evils,  if  we  were  to  say,  that  an  infant  who  cannot  pay  in  purse 
shall  not  pay  in  person. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 

(a)  5  B.  &  A.  759. 


Hunt  v.  Barkley.  Mayi^ou 

n^HE  defendant  had  obtained  a  judge's  order  for  a  twelvemonth's  time  to  Wbere  the  mai* 
plead  in  this  cause,  and  on  a  former  day  Talfourd^  Serjt.  had  obtained  a  ^J^^^^  -^ 
rule  for  rescinding  tl^  order.  prooets  in  an 

action,  on  the 
ere  of  his  de- 
Bampas,  Serjt  now  shewed  cause. — This  order  has  been  obtained  under  the  P^rture  on  a 

following  drcumstances :   The  plaintiff  had,  been  a  mate  on  board  a  vessel  thTSmutVi?^' 

engaged  in  the  whale  fishery,  of  which  the  defendant  was  master,  and  during  lo^^dtweiye 

the  voyage  it  is  alleged  that  the  defendant  had  improperly  left  the  plaintiff  plead. 

on  a  foreign  shore,  and  proceeded  on  his  voyage.    The  plaintiff  having 
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Com.  Pleas,  returned  to  England  oommenoed  the  present  action,  to  recorer  damages  far 
the  injury  he  had  sustained,  but  the  writ  was  not  served  upon  the 
defendant,  until  a  day  or  two  before  the  ship  was  about  to  sail  on  another 
whaling  voyage.  Now,  it  was  clearly  through  the  laches  of  the  plainti^ 
that  the  writ  was  not  sooner  served,  for  the  defendant  returned  to  this 
country  in  November,  1834,  and  the  action  was  not  commenced  until 
February  following ;  the  plaintiff  being  in  England  diuing  all  that  period, 
and  being  engaged  in  prosecuting  another  action  for  his  wages  against  the 
owners  of  the  ship.  The  defendant  has  left  this  country  in  the  vessel,  and 
has  left  no  instructions  to  enable  a  defence  to  be  made  to  the  acti(Mi,  and  it  b 
sworn  that  several  material  witnesses  are  now  on  board  the  ship. 

Talfaurd,  Serjt. — ^It  appears  by  the  affidavits,  that  many  inefiectual  inquiries 
were  made  for  the  defendant,  with  a  view  to  serve  the  writ,  long  before  the  ship 
sailed.  It  also  appears  that  the  plaintiff  will  require  the  evidence  of  seversl 
seafaring  men,  who  will  be  gone  to  sea  before  the  time  for  pleading  expires, 
and  the  plaintiff  will  thus  be  deprived  of  the  evidence  necessary  to  sustain 
the  action.  The  owners  of  the  ship  must  have  ascertained  the  merits  of  the 
defence  to  this  action,  in  the  course  of  the  other  action  for  wages,  fcnr  a 
charge  of  desertion  was  then  set  up  against  the  plaintiff,  in  answer  to  the 
claim  for  wages.  It  also  appears  by  the  affidavits,  that  the  log-book  of  the 
ship  is  left  in  this  country,  which  will  furnish  materials  for  the  intended 


TiNDAL,  C.  J. — ^This  is  a  long  and  unusual  period  to  allow  a  defendant  io 
plead  to  an  action,  and  if  I  could  see  that  the  pkdntiff  would  be  materially 
prejudiced  by  the  delay,  I  should  say  that  so  long  a  time  ought  not  to  he 
allowed ;  but,  by  the  affidavits,  it  appears  that  matters  are  so  circumstanced 
that  the  trial  cannot  possibly  take  place  until  the  ship  returns  to  this 
country,  for  several  of  the  crew  are  said  to  be  wanted  as  witnesses  for  the 
defendant  A  commission  to  examine  them  would  be  useless,  as  the  ship  is 
now  engaged  in  another  whaling  voyage.  With  respect  to  the  witnesses  for 
the  plaintiff,  they  may  be  examined  before  the  prothonotary,  under  the  Stat 
1  Wm.  4,  c.  22,  sec.  4.    The  rule  will  be  discharged. 

Park,  J. — I  do  not  remember  any  case  where  twelve  months'  time  to 
plead  has  been  given,  and  if  the  case  had  come  before  me,  I  should  have 
fdt  some  doubt  in  acceding  to  the  motion ;  but  as  the  order  is  made,  I 
agree,  it  is  better  under  the  circumstances  of  the  case,  that  it  should  remain 
undisturbed. 

Gaseleb  and  Bosanquet,  Js.  concurred. 

Rule  discharged. 


EASTER  TERM,  1835.  103 

Fruhling  and  an!  v.  Schrodeil  Cm.  puob. 

ASSUMPSIT  for  money  had  and  received.    Piea: — Non  assumpsit    At  TheplainUAia 
the  trial  before   Tindal,  C.  J.,  at  the  sittings  in  London  after  Hilary  diSfenUn  ^ 

Term,  the  following  facts  were  proved.     The  plaintiffs  were  merchants  in  Hamftw;^ w«m 

London,  and  the  defendant  a  merchant  in  Hamhurgh,  with  an  establishment  ^"[^mw?^^ 

in  London,  under  the  firm  of  /.  H.  Schroder  and  Co.     Messrs.  Joppert  and  ^'  *^     ji--* 

Co.  were  merchants  at  Rio  de  Janerio,  and  were  accustomed  to  consign  goods  and  Co.  iniwrn* 

to  the  defendant  for  sale.    In  the  course  of  their  correspondence,  Joppert  and  J^i^aJJ^hJa** 

Co.  wrote  to  the  defendant  as  follows : —  reouestad  the 

delendant  to 

«  Rio  de  Janerio,  28ih  June,  1832.       S!2dt^*f^iB 

"  Enclosed   we  hand  you  bill  of  lading  and  invoice  of  80  bags  coffee,  ^^^  ^^  h"d 

shipped  to  your  address  per  Conttanee.    We  request  you  will  promptly  been  realised. 

realize  in  the  best  possible  manner  this  small  parcel  for  our  account,  and  Sereupo?wrot« 

remit  the  proceeds,  as  also  the  residue  of  our  ^  share  of  the  sugars  per  tothedefendant 

Galathea  to  Messrs.  Fruhling  and  Goechen,  Landon,  to  know'the^ 

(Signed)  «  Joppert  and  Co^      \^^^^^^ 

**  To  Meetre.  Schroder  and  Co,'*^  from  Jupptrt  St 

Co.,  to  which 
•*.,-.  ...  -  the  defendant 

'<  Rio  de  Jitnerio,  9lh  July,  1832.       returned  the 

'*  We  write  you  to-day  for  the  purpose  of  handing  you  bill  of  lading  and  «°wrl!I5  dP-^' 

inroice  of  30  bogs  of  coffee,  per  Fortuna,  which  please  to  receive  and  dispose  ^^^  ^^/^ 

of  the  same  in  the  best  possible  manner  for  our  account.     The  net  proceeds  nmiiuoyou  the 

you  will  settle  with  Messrs.  Fruhling  and  Goechen,  London.  r^'^Utdi? 

(Signed)  <*  Joppert  and  CoP  nary  coffee, 

«  To  Meeere.  Schroder  and  Cor  Sjji'i  to'LT 

but  which  are 

Afler  the  date  of  these  letters,  Jopper  and  Co.  wrote  to  the  plaintiffs  as  ^*^^H^lSf^u 
follows :— -  ^hit  amounted 

to  an  under- 
"  Rio  de  Janerio,  Aug,  29,  1832.       uking  on  the 

"  Our  last  was  of  the  20th  instant;  the  object  of  this  is  merely  to  advise  fida^t^to  told 
you  that  we  have  drawn  on  you  the  prooeeda  of 

Na  382—260/.  9#.  9rf.  60  days  sight,  order  of  A,  B.  |Jj  Sf  rf  the 

38a— 184/.  10«.  a  D,  plaintiflf^and 

which  we  recommend  to  your  prompt  attention.    We  request  you  to  charge  uit  could  not 
our  account  with  these  amounts,  and  as  Messrs.  Schroder  and  Co.,  at  Hanv'  *f!r^"^*^ip 
Inirgh,  will  have  to  make  you  further  remittances  for  our  account  against  the  amount  of 
our  consignments  to  them,  we  believe  that  our  account  with  you  will  be  at  ^^J^jfi*^ 
least  balanced.  a  balance  due 

(Signed)  -Ji^pertandCor      gilTtlfS! 

The  plaintifls,  upon  the  receipt  of  this  letter,  and  before  they  accepted  for  Dtonl^'Ead 

the  bills,  wrote  the  following  letter  to  the  defendant :—  •^  f««"^«l 

waa  toe  proper 

"  London,  6  Nov.  1832.       ^^^^ 

"  Our  mutual  fnends,  Messrs.  Joppert  and  Co.,  Rto,  write  to  us  that  we  the  eorratpomU 

enee  reUiing  to 
a  mereentite  trasiactioB,  tbe  effect  of  it  was  properly  left  to  the  Jurr,  Fcmrthhi,  that  notwith* 
■tanding  the  monef  mislit  have  been jMjable  to  Jmert  and  Co.  with  interetL  ttiat  the  iolereit 
cooia  not  be  iMOvend  bj  the  plaiotiA  fiom  the  ditedsnt. 

VOL.  L  I 
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Com,  Pleat,  have  to  expect  some  remittances  from  you  for  their  aooount ;  we  therefore 

Pbthlino  J^q^^st  you  to  let  us  know  about  how  large  they  will  be. 

V.  (Signed)            "  Fruhling  and  CoP 

Schroder.  „  j.^  Schroder  and  Co,'' 

To  which  letter  they  received  the  following  answer:-— 

"  Hamburgh,  16  Nov,  1S32. 
"  In  reply  to  your  favour  of  the  6th  inst.,  we  are  directed  by  Messrs. 
Jopperi  and  Co.,  of  Rio  JaneriOf  to  remit  to  you  the  proceeds  of  110  bags 
real  ordinary  oofiee,  which  they  consigned  to  us,  but  which  are  not  yet 
disposed  of. 

(Signed)  "  Schroder  and  Cor 

"  To  Meeere.  Fruhling  and  Co.'' 

Upon  receiving  this  information,  the  plaintiffs  accepted  the  bills,  which 
were  duly  paid,  and  a  correspondence  upon  the  subject  of  further  coDsign- 
ments  from  Jopperi  and  Co.  to  the  defendant,  took  place  between  theplaintifi 
and  the  defendant,  and  it  appeared  that  the  defendant,  after  the  16th  of 
November,  continued  to  transact  business  with  Joppert  and  Co.  Joppert 
and  Co.  subsequently  failed,  and  the  defendant  then  claimed  to  set  off  the 
produce  of  the  110  bags  of  coffee  against  his  account  with  them,  and  refused 
to  pay^the  amount  of  the  sale  to  the  plaintiffs,  who  thereupon  commenced  the 
present  action.  At  the  trial,  the  learned  judge  told  the  jury  that  the  ques- 
tion was,  whether  the  defendant  had  assented  to  the  appropriation  of  the 
proceeds  of  the  coffee  according  to  the  direction  given  by  Joppert  and  Co.. 
and  that  if  he  had,  the  plaintiffs  were  entitled  to  recover.  The  effect  of  the 
correspondence  he  left  to  the  jury,  intimating  that  the  letter  of  the  16th  of 
Nov.  raised  a  strong  presumption  that  such  an  assent  had  been  given.  The 
jury  found  a  verdict  for  313/.,  the  amount  of  the  proceeds  of  the  cofiee,  and 
39/.  for  interest  on  that  sum  from  the  time  the  coffee  was  realized.  The 
learned  judge  reserved  leave  to  the  defendant's  counsel  to  move  for  a  new 
trial,  or  to  reduce  the  damages  by  the  amount  of  the  interest. 

Taddy,  Serjt,  now  moved  accordingly. — ^The  letter  of  the  16th  of  JVW. 
from  the  defendant  to  the  plaintiffs,  was  a  mere  notification  of  the  order 
'received  from  Joppert  and  Co.;  but  there  is  no  express  undertaking  Xty 
comply  with  the  order ;  the  defendant  does  not  say  that  he  will  remit  the 
proceeds  of  the  coffee,  without  claiming  to  deduct  the  balance  of  his  own 
account  There  is  no  consideration  between  these  parties  by  which  anv 
undertaking  can  be  implied;  and  the  law  o{  England  is  jealous  of  transfer- 
ring a  right  of  acti(»i  from  one  party  to  another.  The  phiintiffs  did  not 
inform  the  defendant  that  the  bills  had  been  drawn  by  Joppert  and  Co.,  which 
had  been  presented  to  them  for  acceptance,  although  that  would  have  been 
the  direct  and  usual  course  of  business.  Had  they  done  so,  the  defendant 
would  have  had  an  opportunity  of  stating  that  the  coffee  was  subject  to  a 
lien  for  the  balance  of  his  account  against  Joppert  and  Co.  If  the  plaintifi^ 
had  informed  the  defendant  that  the  bills  would  not  be  accepted  unless  the 
defendant  undertook  to  remit  the  proceeds  of  the  cofiee ;  and  if  the  bills  had 
afterwards  been  accepted  in  consequence  of  such  an  undertaking,  there 
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would  liare  been  a  good  consideration  upon  which  to  found  an  action.  The  Gm^Pieas^ 
principle  is  laid  down  in  Wiilianu  v.  EvereU  (a) ;  and  De  Berhaies  v, 
RdUr  {b\  that  there  must  be  an  assent,  express  or  implied,  to  constitute  a 
privity  between  the  plaintiff  and  defendant  when  the  latter  is  charged  for 
money  transmitted  to  him  by  a  third  person.  The  defendant  here  was 
liable  to  Jappert  and  Co. ;  but  can  it  be  said  that  he  is  also  liable  to  the 
plaintiffs  !  Joppert  and  Ca  might  have  countermanded  the  orders  they  had 
given  to  the  defendant,  and  in  WUliamM  v.  EvereU  (c).  Lord  Ellenboraugk 
relies  upon  that  circumstance.  Suppose  this  coffee  had  been  lost  or  spoiled 
whilst  it  was  in  the  hands  of  the  defendant  before  it  was  sold,  can  it  be  con- 
tended that  the  plaintifls  might  maintain  an  action  against  him  for  money  had 
and  Teoeived? — [Tindai,  C.  J.^-Then  it  could  not  be  money  had  and 
receiTed  if  they  had  not  reoeiyed  it.] — Secondly,  An  objection  arises  in  con- 
sequenoe  of  the  learned  judge  having  left  the  construction  of  the  correspond- 
ence to  the  jury,  whereas  it  was  a  matter  entirely  for  the  consideration  of 
the  judge.  It  matters  not  what  any  merchant  would  or  would  not  have  done 
upon  the  receipt  of  such  a  letter;  but  the  construction  of  it  is  a  pure  ques- 
tion o<r  law.  Thirdly f  It  is  submitted  that  the  form  of  action  has  been  mis- 
conoeired.  An  action  for  money  had  and  received  can  only  be  maintained 
upon  the  supposition  that  there  has  been  an  absolute  transfer  of  the  whole 
of  the  interest  in  this  coffee  from  Joppert  and  Co.  to  the  plaintiffs.  If  the 
defendant  has  been  guilty  of  misrepresentation,  or  if  he  has  kept  back  any 
facts  which  he  ought  to  have  communicated,  he  may  be  liable  to  an  action  on 
the  cas^  and  the  plaintiffs  would  then  recover  such  dsQiages  as  they  could 
prove.  Fourthly,  At  the  trial  the  jury  allowed  the  plaintiffs  interest  upon 
the  money  received  for  the  coffee,  and  upon  this  ground  the  damages  ought 
to  be  reduced.  The  plamtiffs  were  not  entitled  to  interest.  In  an  action  for 
money  had  and  received  interest  is  not  recoverable ;  nor  is  the  case  within 
the  proviskms  of  Stat.  3  &  4  fF.  4,  c.  42,  sec.  28. 

TiRDAL,  C.  J.— It  appears  to  me,  that  the  point  submitted  to  the  jury  in 
eflect  was,  whether  by  the  correspondence  between  these  parties,  coupled 
with  some  evidence  given  in  the  cause,  it  did  or  did  not  amount  to  an  assent 
on  the  part  of  the  defendant  that  he  would  appropriate  to  the  use  of  the 
plaintiffs  the  proceeds  of  this  cofifee  when  sold ;  because  if  the  defendant  did 
consent,  that  upon  receiving  the  cofiee  from  the  remitter,  the  proceeds  should, 
be  appropriated  to  pay  a  particular  creditor,  it  is  too  late  for  him  to  retract 
and  refuse  to  pay  the  money  after  the  coffee  is  sold ;  and  supposing  that  to 
be  the  case,  an  action  for  money  had  and  received  q>pears  to  be  the  proper 
form  of  action.  Therefore  the  question  is,  whether,  under  the  circumstances 
in  which  these  parties  were  placed,  there  was  a  complete  assent  on  the  part 
of  the  defendant  that  the  proceeds  should  be  paid  to  the  plaintifls.  The 
following  appear  to  be  the  facts  of  the  case  :--/opperr  and  Ca,  who  were 
merefaants  residing  at  Rio,  on  the  28th  June,  wrote  to  the  defendant,  who  is 
a  merchant  at  Hamburgh,  enclosing  to  him  the  bills  of  lading  for  the  cofiee 
in  question,  and  direct  him  to  realize  it  as  soon  as  may  be,  and  remit  the 
proceeds  to  the  plaintiffs  in  London.  Now,  if  the  matter  had  rested  there,  it 
▼as  undoubtedly  optional  with  the  defendant  to  have  acted  upon  that  letter 

(«)  14  Eut,  58«.  (c)  14  East,  5W. 

{h)  14  East,  590. 

I  2 


108  TERM  REPORTS  in  the  COMMON  PLEAS. 

or  not ;  if  he  had  pleased  he  might  haye  repudiated  it,  and  have  said  that  he 
would  not  accept  the  coffee  upon  those  terms,  and  even  if  he  had  reoeiyed  it, 
and  never  assented  to  the  terms,  it  might  be  said  that  the  plaintiffs  could 
not  maintain  an  action  against  the  defendant  upon  such  an  appropnatioo  of 
property  belonging  to  the  original  remitter,  without  the  consent  of  the  debtor, 
and  that  would  bring  the  transaction  yery  much  to  the  case  of  Wiliidms  v. 
Everett  (rQ,  where  it  was  held  that  it  was  not  sufficient  to  allow  a  person  to 
whom  a  payment  was  to  be  made  to  become  the  plaintiff,  where  the  owner 
had  directed  the  defendant  to  pay  it  over,  as  in  the  present  case ;  that  it 
required  something  more,  an  assent,  express  or  implied,  on  the  part  of  the 
defendant,  as  there  was  not  any  priyity  between  the  parties.    The  next  step 
that  appeared  in  evidence  was,  that  Jopperi  and  Co.,  on  the  9th  Juiy,  wrote 
a  second  letter  to  the  defendant ;  and  on  the  29th  of  Auff.  1832,  they  also 
wrote  to  the  plaintifls,  and  communicated  the  order  which  they  had  given  to 
the  defendant;  therefore  at  that  time  both  the  plaintiffs  and  the  defendant  were 
acquainted  with  the  intention  of  the  remitter^  of  the  coffee,  and  the  terms 
upon  which  it  was  to  be  remitted.    On  the  6th  Nov.  1832,  the  plaintiffs 
write  to  the  defendant,  and  this  is  the  first  direct  communication  between 
them,  wherein,  alter  intimating  the  correspondence  which  had  taken  place, 
they  request  to  be  infonned  the  probable  amount  of  the  remittances  to  be 
made,  not  at  all  doubting,  as  it  appears,  what  the  intention  of  the  remitters 
was,  but  expecting  that  such  intention  would  be  complied  with  on  the  part 
of  the  defendant ;  still,  however,  it  was  open  to  the  defendant  to  write  them 
plainly  and  explicitly  that  he  did  not  choose  to  receive  the  coffee  upon  those 
terms;  he  might  Imye  said  that  there  was  a  debt  owing  to  him  by  the 
remitters,  and  that,  when  the  cofifee  was  turned  into  money,  he  should  set 
the  proceeds  to  his  own  private  account    But,  instead  of  doing  this,  on  the 
16th  Nov.  1832,  which  is  in  the  course  of  the  post,  the  defendant  writes  the 
letter  of  that  date  in  answer.    Now,  if  it  is  the  province  of  the  judge  to  put 
a  construction  upon  a  letter  of  this  sort,  and  he  is  to  tell  the  jury  what  is  the 
meaning  of  such  a  letter,  I  am  prepared  to  say  that  the  construction  I  would 
put  upcm  it  is,  that  the  party  who  wrote  it,  though  he  did  not  say  so  in 
terms,  agreed  to  act  upon  the  orders  he  had  received.    It  has  been  usual,  in 
later  times,  that  the  construction  of  a  written  instrument  should  not  remain 
in  the  breast  of  the  judge,  particularly  where  it  relates  to  mercantile  con- 
cerns like  the  present,  where  it  may  be  ambiguous  in  the  nature  of  its  tenns, 
and  where  the  intention  of  the  parties  may  be  elicited  from  other  circunn 
stances  in  the  cause;  but  I  put  this  letter  to  the  jury  rather  in  favour  of  the 
defendant  than  against  him,  telling  thein  it  was  for  them  to  say  whether, 
upon  the  receipt  of  such  a  letter,  any  merehant  in  London  would  not  suppose 
that  he  had  the  assent  of  the  party  to  the  appropriation  of  the  proceeds  of  the 
ctiB&e.   This  case  diflfers  from  Williams  v.  Everett  (d),  where  money  bad  been 
paid  to  the  defendants,  who  were  bankers,  and  when  the  plaintiff  demanded 
payment,  they  distinctly  renounced  their  intention  to  pay  the  money ;  and  well 
did  Lord  ElUnborough  say,  "  that  before  the  party  could  maintain  an  action 
there  must  be  some  agreement,  express  or  implied,  and  you  could  not  imply 
it  because  it  was  against  the  declaration  of  the  party."    In  the  presoit  case, 
it  appears  that  the  three  parties  are  brought  together  by  the  letters  of  the 

(cO  14  East.  582. 
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6th  and  16th  of  Nov.^  the  remitter  telling  the  defendant  to  pay  the  juroceeds      Om^PUat, 

of  this  coflee  to  a  particular  person,  to  whom  he  owes  the  money,  and  he 

(the  debtor)  assenting  to  that,  saying,  in  effect,  1  will  become  the  debtor 

of  the  present  plaintiff.    I  decide  this  case  without  going  into  the  other 

parts  of  it,  although  there  certainly  was  evidence  given  at  the  trial  which 

tended  to  raise  a  suspicion  that  the  set  off  by  the  defendant  against  his  own 

private  account,  was  altogether  an  after  thought ;  and  even  if  the  case  had 

stood  clear  of  this  letter,  I  think  there  was  evidence  for  the  jury,  that  the 

defendant  consented  that  the  proceeds  of  this  coffee,  when  turned  into  money, 

should  be  the  money  of  the  plaintiffs.    I  therefore  think  the  action  was  well 

brought;  but  with  respect  to  the  aUowance  of  interest,  a  rule  to  shew  cause 

may  go  upon  that  point. 

Park,  J. — The  whole  case  turns  upon  the  letters  of  the  6th  and  16th  of 
November.  The  true  course  for  the  defendant  to  have  pursued,  would  have 
been  to  state  that  he  did  not  intend  to  remit  the  money ;  and  he  could  have 
given  his  reason  for  refusing  to  do  so,  saying  that  he  had  a  lien  upon  the  coflee 
for  a  balance  due  to  himself.  I  was  of  counsel  in  WilliamB  v.  Everett,  and  I 
know  that  case  was  well  considered,  and  the  express  distinction  was  drawn, 
which  has  been  pointed  out  by  my  Lord  Chief  Justice.  I  am  also  of  opinion, 
that  money  had  and  received  is  the  proper  form  of  action. 

GASBLBBy  J.— *The  defendant's  letter  of  the  16th  November  is  conclusive 
against  him :  there  is  nothing  said  about  any  claim  which  he  has  upon  Joppert 
and  Co.,  nor  does  it  contain  anything  of  the  kind. 

BosANQUBT,  J. — ^I  concur  with  the  Court  in  this  case,  in  thinking,  that  a 
rule  ought  to  be  granted  upon  the  third  point,  respecting  interest,  but  not 
upon  the  other  points.  The  defendant,  in  my  opinion,  has  no  ground  to 
complain  that  the  effect  of  this  correspondence  was  left  to  the  jury ;  it  was  a 
mercantile  correspondence,  and  it  has  been  usual,  certainly,  of  late  years,  to 
leave  to  the  jury  the  efiect  of  such  correspondence ;  but  whether  the  eflect  of 
it  was  to  be  determined  by  the  jury  or  the  Court,  I  am  of  opinion  a  right 
«x>nstruction  has  been  put  upon  it,  for  the  effect  of  all  the  correspondence  is, 
to  bring  the  three  parties  together,  and  an  assent  has  been  given  with  the 
privity  of  all  three,  that  the  proceeds  of  the  coflee,  remitted  by  Joppert  and  Co. 
to  the  defendant,  at  Hamburgh^  should  be  held  by  the  defendant,  on  account 
of  Joppert  and  Co.,  to  be  paid  over  to  the  plaintiffs  in  London.  If  the 
debtor,  the  creditor,  and  a  third  person  meet  together,'  and  it  is  agreed  that 
the  debt  shall  be  transferred  from  the  original  debtor  to  the  third  person,  that 
creates  a  new  contract  upon  which  the  third  person  may  be  sued.  That 
appears  to  be  the  eflect  of  this  correspondence.  It  amounts  to  an  assent, 
on  the  part  of  the  defendant,  to  the  directions  given  to  him  in  the  first 
instance,  and  consequently  he  was  bound  to  receive  this  coffee,  and  hold  the 
proceeds  on  account  of  the  plaintiffs.  That  being  so,  by  the  agreement  of  the 
whole  of  the  parties,  the  coflee  was  appropriated  to  the  use  of  the  plaintiffs, 
and  the  proceeds  were  to  be  paid  them  when  the  coflee  was  actually  sold  and 
the  proceeds  were  realized,  and  as  the  proceeds  were  held  by  the  defendant 
on  account  of  the  plaintiffs,  the  form  of  action  is  not  misconceived,  and  there- 
fore an  action  for  money  had  and  received  may  be  maintained. 

Rule  for  new  trial  refused.     Rule  to  reduce  the  damages  granted. 
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Cmn^PtMw.  On  a  subsequent  day  («),  Watscn  shewed  cause  against  the  rule  to 
reduce  the  damages.  Interest  is  recoverable  when,  from  the  mode  of 
dealmg  between  the  parties,  a  contract  to  pay  it  may  be  expressed  or 
implied.  Here  it  was  clearly  the  course  of  dealing  betweoi  Joppeti  and 
Co.  and  the  defendant,  to  allow  interest  upon  sums  of  money  which  re- 
mained in  the  hands  of  either  party  (/).  In  AmoH  v.  Redfrm  {g\  the 
question  of  interest  was  much  considered:  Be9t,  C.  J.  there  says,  "How- 
ever a  debt  is  contracted,  if  is  has  been  wrongfully  withheld  by  a  defendant 
afler  the  plaintiff  has  endeavoured  to  obtain  payment  of  it,  the  jury  may  giTc 
interest  in  the  shape  of  damages  for  the  unjust  detention  of  the  money.^ 
From  that  case  it  appears  that  interest  is  given  by  the  courts  upon  two  prin- 
ciples : — First,  where  it  appears  from  the  nature  of  the  contract  that  interest 
is  to  be  paid.  Secondly,  where  the  debt  has  been  wrongfully  detained  from 
the  creditor.  Here  it  is  clear  that  the  defendant  was  bound  to  remit  the  pro- 
ceeds of  the  cofiee  to  the  plaintifis  as  soon  as  he  had  realized  them,  and  he 
not  having  done  So,  the  jury  might  well  give  damages,  by  way  of  interest,  for 
the  detention  of  the  money. 

Tadd^f  Serjt.  eontrd, — This  is  an  action  for  money  had  and  received,  and 
no  interest  can  be  given  under  that  form  of  action.  That  is  laid  down  in 
Moses  V.  Macferhm  (A),  and  Walker  v.  Constable  (t).  /n  Gordon  v.  Swan  (^;), 
EllenborougK  C.  J.  said,  "  that  the  giving  of  interest  should  be  confined  to 
bills  of  exchange,  and  such  like  instruments,  and  to  agreements  reserving 
interest.^  The  new  Statute,  3  &  4  Wm.  4,  c.  42,  s.  28,  was  passed  for  the 
very  purpose  of  giving  interest  in  cases  where  it  could  not  be  recovered 
before ;  and  as  the  plaintiff  has  not  brought  himself  within  the  provisions  of 
that  Sta:tute,  he  is  not  entitled  to  the  verdict  for  the  interest. 

TiNDAL,  C.  J. — ^It  appears  to  rtie  that  this  interest  ought  not  to  have  been 
allowed.  This  is  a  mere  action  for  money  had  and  received,  and  it  is  laid 
down  in  Walker  v.  Constable  {j),  that  in  that  form  of  action  the  plaintiff  can 
recover  nothing  but  the  net  sum  received  by  the  defendant  In  De  BenuUes  v. 
Fuller  (^)i  which  has  been  cited.  Lord  EUenborough  held,  that  in  a  similar 
action  interest  could  not  be  recovered.  Unless  therefore,  this  general  rok  i« 
shaken  by  something  particular  in  the  case  before  us,  it  must  here  prevail. 
The  plaintiff  relies  upon  the  fact,  that  if  the  money  had  remained  in  the 
hands  of  Joppert  and  Co.  they  would  have  required '  the  defendant  to  pay 
interest  to  them  ;  that  may  be  so,  but  the  plaintiffs'  do  not  stand  in  the  same 
situation  as  Joppert  and  Co.,  and  therefore  the  transaction  cannot  be  guided 
by  the  course  of  dealing  between  those  parties.  The  rule  for  reducing  the 
damages  must  be  made  absolute. 

Park,  J. — ^It  is  properly  admitted  that  this  case  is  not  within  the  Statute 
3  &  4  Wm,  4,  42,  s.  28.  The  question  is,  whether,  by  the  course  of  dealing 
between  the  plaintiffs  and  the  defendant,  interest  was  payable  upon  Uiis  sum  of 
money ;  but  after  looking  at  the  correspondence,  I  can  find  nothing  to  warrant 
the  supposition  that  it  was  so  payable.    The  case,  therefore,  falls  within  the 

{e)  Tn  Trinity  Term.  {K)  2  Barf.  1005. 

(/)  This  appeared  on  the  face  of  the  ac-  (t)  I  Bos.  &  P.  SOT. 

counto  which  were  put  in  cTidence  at  the  (»  18  East,  420. 

trial.  (A)  8  Camp.  N  P.  C.  4?(». 

{ff)  3  Bing.  350. 
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Ill 


priiicq)le  laid  down  in  IValker  v.  Canst&bie  (/) ;  and  Artoti  y.  Red/ern  (m), 
is  by  no  means  an  authority  to  shew  that  the  interest  is  recoyerable.  Lord 
EUenbarougk  held,  in  De  BenuUes  v.  Fuller  (n),  that  if  there  was  no  contract 
expressed  or  implied,  no  interest  could  be  allowed ;  and  refused  to  save  the 
pointy  requesting  the  Attorney-General  who  was  Sir  F.  Gibba,  to  move  the 
Court  of  King^s  Bench  upon  the  point,  upon  which  all  the  judges  agreed  that 
interest  ought  not  to  have  been  given. 


Com^PUtu, 


Gasslbb,  J. — ^This  is  a  single  transaction  between  the  parties,  and  no  con- 
tract to  pay  interest  is  expressed,  or  can  be  implied. 


Vauohan,  J. — ^I  am  of  the  same  opinion.  The  case  does  not  range  itself 
within  the  terms  of  the  Statute,  or  of  the  general  rule  which  has  been  laid 
down.  There  is  a  case,  Higgine  v.  Sargent,  2  Bam.  &  Cres.  348,  where  the 
general  rule  was  again  confirmed. 

Rule  absolute. 


(O  1  Bofl.  &  P.  807. 
(m)  S  BiDg.  350. 


(n)  SCamp.  N.P.C.486. 


Roland  v.  Hall. 


ApTa23d. 


>i  SSUMPSIT  ibr  money  had  and  received.  Plea.'^^Non  assumpeit.  At 
the  trial  befoAre  Park^  J.,  at  the  last  assizes  for  the  county  of  Berks,  it 
appeared  that  the  plaintiff  and  the  defendant  were  both  attorneys,  and  that 
the  defendant  had  for  many  years  acted  as  clerk  to  the  magistrates  of  one  of 
the  divisions  of  the  county  of  Berks.  In  1833,  two  of  the  magistrates  who 
were  accustomed  to  attend  at  the  petty  sessions  for  the  division,  appointed 
the  plaintiff  to  be  th^r  derk ;  but  a  third  magistrate,  who  also  attended 
tho«e  sessions,  requested  the  defendant  to  continue  to  act  as  his  clerk.  In 
ccMMoquenoe  of  this  circumstance,  disputes  having  arisen  between  tEe  par- 
ties, it  was  agreed  between  them  that  they  should  leave  the  matters  in  dif- 
ference to  the  determination  of  two  persons,  who  thereupon  directed  that  the 
defendant  should  continue  to  act  as  cleik,  but  that  he  should  divide  the  fees 
which  he  recdved  equally  between  himself  and  the  plaintiff  The  defendant 
afterwards  continued  to  act  as  cleric,  and  to  receive  the  fees  of  the  office  as 
lie  had  been  accustomed  to  do,  but  refused  to  pay  over  a  moiety  of  his  receipts 
to  the  plaintive  who  then  brought  this  acticm  to  recover  the  same.  The  jury 
found  a  verdict  for  the  plaintiff  fer  10/. 

Tal/omrd,  Serjt.,  by  leave  reserved,  now  moved  to  set  aside  the  verdict, 
and  to  enter  a  nonsuit — ^The  defendant  was  clerk  to  the  magistrates  of  the 
vrhole  division,  and  therefore  he  was  never  legally  removed  from  his  office, 
and  was  entitled  to  retain  the  whole  of  the  fees  (a).^Park,  J. — ^Did  he  not 


Where  the 

SlaintifTand 
efendant,  both 
claiming  to  act 
as  clerks  to  the 
justices  of  a 
division,  agreed 
to  leave  the  di*« 
pute  to  the 
determination 
of  third  parties, 
who  directed 
that  the  defend- 
ant should  act 
in  the  office, 
and  divide  his 
fees  with  the 
plaintiff.    Hdd, 
that  an  action 
for  money  had 
and  received 
might  be  main- 
tained to  re- 
cover the  moiety 
of  the  fees  re- 
ceived, and  that 
the  defendant 
could  not  allege 
that  he  was 
legally  entitled 
to  all  the  fees. 


(a)  Then  it  verv  little  ioformatioD  id  the 
Ijbw  Books  upon  the  natore  of  the  office  of 
•  clerk  to  the  justices ;  the  office  is  recog- 
nijed  in  26  Geo.  8,  c.  14 ;  6  Geo.  4,  c.  50, 
s.  10:  and  9  Geo.  4,  c.  61,  s.  15.  In  Ex- 
parte  Samdyi,  4  Barn.  &  Ad.  S63,  it  was 
held  that  a  cicfk  (o  justices  '*  has  no  legal 


hold  upon  his  office ;  he  is  only  appointed 
to  assist  the  justices ;  it  is  an  office  during 
pleasure,  like  that  of  a  vestry  clerk.**  The 
nature  of  offices  in  general  is  discussed  in 
Own  y.  S(nmder9,  1  Lord  Ray.  104,  5th 
ed. 
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Comj^,  agjee'to leave  the  disputes  to  the  determination  of  third  parties!}— If  that 
were  so,  the  agreement  was  without  consideration.  Another  objection  1% 
that  money  had  and  received  was  not  the  proper  form  of  action.  The  agree- 
ment ought  to  have  been  specially  pleaded. 

TiNDAL,  C.  J. — ^I  think  wie  ought  not  to  interfere  in  this  case.  The  action 
was  not  brought  to  try  the  right  to  the  office,  but  it  was  founded  upon  the 
particular  and  specific  agreement  entered  into  between  the  parties.  It  was 
proved  that  the  defendant  agreed  to  do  whatever  A,  and  B,  should  say  he 
ought  to  do :  they  were  consulted,  and  they  held  that  he  ought  to  divide  the 
fees  with  the  plaintiff.  Nor  can  this  agreement  be  said  to  be  entirely  without 
consideration. 

The  rest  of  the  Court  concurred. 

Ralerefuaed. 

Aprmnh,  White  v.  Parker. 

1.  A  testator      ^OVENANT  by  the  assignee  of  lessee,  against  assignee  of  the  reversion. 
h^d  estates'!!^  '^^  declaration  stated,  that  by  indenture  dated  the  8th  October^  1807, 

trustees  upon      between  one  George  Adame  and  one  Alexander  Fairweather,  the  said  G. 

trust,  as  to  three      ..  i.ii.  .  .^^w,.  ,  .,. 

undivided  Adame  did  demise  unto  the  said  A,  Fatrweaiher,  a  certain  dose,  &c.,  to  bold 

"'toray^or  ^^^^  ^^^  ^^  ^'  Po,irweaih€r,  his  executors,  administrators,  and  assigns,  lor 

permit  and  suf-  the  term  of  twenty-five  years,  at  a  certain  rent,  payable  to  the  said  G, 

and  daughters  Adame,  liis  heirs  and  assigns,  as  therein  mentioned.  And  the  said  G.  Adame 

toreceive  "the  did,  for  himself,  his  heirs  and  assigns,  covenant  with  the  said  A,  Fairweaiher, 

rents  and  pro-  his  executors,  administrators,  and  assigns,  that  the  said  G,  Adame,  his  heirs 

the'  other  undi-  ^^  *^ssigns,  would,  at  the  end  of  the  said  term,  pay  unto  the  said  A.  Fair- 

Tided  fourth  weather,  his  executors,  administrators,  and  assigns,  at  a  fair  valuation,  for  all 

to  or  pera?^  ^^^^  erections  as  should  be  erected  on  the  said  premises  during  the  said 

and  suffer"  his  term,  such  valuation  to  be  made  by  two  appraisers ;  and  also  would  pay 

*ThecIrar ^^"  for  all  such  trees  and  bushes  as  he  the  said  A,  Fairweaikerf  his  executors, 

yearly  rents  and  administrators,  and  assigns,  should  plant  on  the  said  premises,  and  as  should 

further  directed  be  Standing  and  growing  thereon  at  the  end  of  the  said  term,  at  such  fair 

of  l!is  wife  uS  valuation  to  be  made  as  was  directed  concerning  the  erections.  [The  dedaration 

daughters  then  Stated  the  entry  of  Fairweaiher,  and  divers  mesne  assignments,  and  an 

their^sole  a!^  assignment  from  the  last  assignee  to  the  plaintiff.]    That  after  the  making  of 

^^  T'  ^^^  ^^^^  indenture  of  demise,  and  during  the  said  term,  to  wit,  &c.,  the  next 

trustees  should  ("id  immediate  reversion,  estate,  right,  title,  and  interest  of  him  the  said 

u*o^  certain*  ^'  '^^^^*'  expectant  on  the  determination  of  the  said  demise,  by  assignment 

conditions,  and  thereof  legally  came  to  and  vested  in  the  said  defendant ;  whereupon  the 

8hJuW%'!Iu*  ***^  defendant  then  became  seised  of  the  said  reversion,  to  wit,  in   his 

taxes,  and  for  demesne  as  of  fee,  and  continued  so  seised  until  and  at  the  expiration  of  the 

repairs  y— Htf2(2, 

that  the  legal  esUte  in  the  whole  of  the  premises  rested  in  the  trustees. 

2.  The  abore  devise  was  to  two  trustees,  **  their  heirs  and  assigns,"  and  the  testator  directed 
tliat  upon  the  death,  incapacity,  or  refusal  to  act  of  any  trustee  or  trustees,  a  new  trustee  or 
trustees  should  be  appointed.  One  of  the  trustees  died,  and  the  survivor,  by  a  deed  of  lease  and 
release  and  appointment,  to  which  all  the  eahu  que  tnuU  were  parties,  renounced  the  trust  and 
conveyed  the  premises  to  one  new  trustee,  who  acted  in  the  execution  of  the  trusU  .* — Hdd,  that 
notwithsUnding  the  intention  of  the  testator  that  two  trustees  should  always  be  in  existence,  and 
notwithstanding  the  power  of  appointing  new  truitece  was  not  strictly  pursued,  the  legal 
estate  in  the  premises  vested  in  the  trustee  so  appointed,  and  that  he  was  therefore  liable  to  be 
sued  in  covenant  as  assignee  of  the  rerenion  ot  certain  premises  belonging  to  the  tesUtor. 
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said  term,  to  wit,  &c.,  and  at  the  expiratkm  of  the  said  demise  the  said     cbm.  P2m«. 

defendant    entered    into  said  demised  premises,    and    became    possessed 

thereof.     [The  declaration  here  set  forth,  that  divers  buildings,  trees,  and 

bnshes  were  upon  the  premises  at  the  expiration  of  the  term,  which  were 

duly  a{^raised  and  valued  at  1,721/.  9$,  Sd,,  which  sum  the  defendant  had 

refused  to  pay,  which  was  the  breach  complained  of.] 

Pkat: — ^That  the  next  and  immediate  reversion,  estate,  right,  title,  and 
interest  of  the  said  G.  Adams,  of,  in,  and  to  the  said  premises,  did  not  by 
assignment  thereof  legally  come  to  or  vest  in  the  defendant,  in  manner  and 
form,  Ac.  There  were  also  three  other  special  pleas,  upon  which  no  question 
arose.    Issues  were  taken  and  joined  upon  the  four  pleas. 

The  cause  was  tried  at  the  Middlesex  siiimgi  in  1836,  before  Tindal,  C.  J., 
when  the  ibUowii^  facts  were  in  evidence  :— 

The  said  G.  Adams,  by  his  will,  dated  19th  Juiy,  1809,  afler  directing 
the  payment  of  his  debts  out  of  his  persond  estate,  and  giving  certain 
household  goods  between  his  wife  Catharine  and  his  daughter  Mary,  gave 
and  devised  all  that  freehold  piece  or  parcel  of  land  called  Ox  Close, 
with  the  barn  and  shed  thereon  [this  was  the  land  and  premises  demised 
by  the  said  lease  of  8th  Oct  1807],  situate,  &c.,  and  all  that  his  undivided 
moiety  of  all  those  two  freehold  messuages,  situate,  &c.  [this  was  other 
property  belonging  to  the  testator],  and  all  his  other  real  estete  whatso- 
ever, and  all  his  estate  and  interest  therein,  with  their  appurtenances,  unto 
Joseph  Ringham  and  Thomas  StUer,  their  heirs  and  assigns,  upon  trust ;  as 
to  one-fourth  part  of  all  his  said  devised  real  estate,  to  pay  to,  or  permit  and 
sufler  his  said  wife  C.  Adams  to  have  and  receive  the  clear  yearly  rents  and 
profits  thereof  for  her  natural  life ;  and  afler  her  decease,  in  trust  to  permit 
his  son  George,  and  his  daughters  Elisabeth  (the  wife  of  William  Wright) 
and  Mary  Adams,  to  receive  the  clear  rente  thereof,  remainder  to  the 
heir  or  heirs  of  the  survivor  of  his  said  three  children  in  fee.     And  as  to  one 
other  fourth  part  of  all  his  said  devised  real  estates,  upon  trust  to  pay  to, 
or  permit  and  suffer  his  said  son  George  Adams  to  have  and  receive  the  clear 
yearly  rents,  issues,  and  profito  thereof,  for  and  during  the  term  of  his 
natural  life ;  and  ailer  his  decease,  in  trust  for  the  eldest  or  only  son  (as  the 
case  might  be)  of  his  said  son  (reorge,  who  should  be  living  at  his  decease, 
his  heirs  and  assigns ;  and  if  his  said  testator's  son  George  should  not  leave 
a  son  surviving  him,  then  in  trust  for  such  person  as  at  the  decease  of 
his  said  son  George  should  be  his  heir,  and  his  heirs  and  assigns.     And  as 
to  one  other  fourth  part  of  his  said  real  estate,  upon  trust  to  pay  to,  or 
permit  and  suficr  his  said  daughter  Elisabeth  Wright  to  have  and  receive  the 
clear  yearly  rents  and  profits  thereof  for  her  life ;  remainder  to  her  children  in 
fee,  with  remainders  over.  And  as  to  the  remaining  fourth  part  of  his  said  real 
estate,  upon  trust  to  pay  to,  or  permit  and  suffer  his  said  daughter  Mary  to 
have  and  receive  the  clear  yearly  rents  and  profits  thereof  for  her  Ufe ; 
K'mainder  to  her  children  in  fee,  with  remainders  over.     And  the  said  testa- 
tor did  declare  it  to  be  his  will  and  meaning  that  the  several  parte  and  shares 
of  his  said  wife  and  daughters  in  the  rents  and  profite  of  his  thereinbefore 
devised  real  estete  should  be  for  their  respective  sole  and  separate  use  wliile 
under  coverture,  and  should  be  paid  into  their  own  hands,  or  to  such  person 
&s  they  should  by  writing  under  their  hands  direct  or  appoint,  and  that  their 
receipts  alone  should  be  sufficient ;  and  that  such  rents  should  in  nowise  be 
s  iltjcct  to  the  control  or  debts  of  their  respective  husbands.     And  he  further 
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Om.  Pteas.  diNcted  his  trttstees,  arid  the  surrhror  of  them,  and  the  heirs  aad  assignis  of 
such  survivor,  from  time  to  time,  in  their  own  judgment  and  discretion  to 
let  and  set  his  said  devised  real  estates  for  such  term  or  terms  of  years  not 
exceeding  seven  years,  and  on  such  conditions  as  they  should  think  fit, 
always  reserving  the  best  and  most  approved  yearly  rent  or  rents  which, 
under  all  circumstances,  could  be  reasonably  had  or  gotten  ibr  the  aama 
And  further,  dimng  the  continuance  of  the  trust  thereinb^ore  dedared  6[ 
and  concerning  his  said  devised  real  estates,  out  of  the  rents,  issues,  and 
profits  thereof,  to  pay  and  discharge  all  outgoings  for  taxes  or  otherwise,  in 
respect  to  the  premises,  and  to  keep  th^  premises  in  repair,  and  to  retain 
payment  for  their  expenses.  And  he  also  directed*  that,  upon  the  decease 
of  his  said  trustees,  or  either  of  them,  or  of  any  other  trustee  to  be  ap- 
pointed, or  upon  his  or  their  reCusing  or  becoming  incapable  to  act  in  the 
trust,  a  new  trustee  or  trustees  should  be  appointed  in  his  or  their  place  by 
the  surviving  or  continuing  trustee,  or  the  executors  or  administrators  of 
the  surviving  trustee;  and  thereupon  the  trust  estate  should  be  conveyed  to 
and  vested  in  the  surviving  or  continuing  and  the  new  appointed  trustee  or 
trustees  Jointly,  and  m  case  there  should  be  no  surviving  or  continuing 
trustee  or  trustees,  then  in  such  newly  appcMUted  trustee  or  trustees  aad 
their  heirs,  upon  the  several  trusts  thereinbefore  declared  concerning  the 
same,  or  such  of  them  as  should  be  then  subsisting  or  capable  of  taking 
effect ;  and  that  every  suchnew  trustee  should  act  thema  as  if  he  had  been 
appointed  by  him  the  testator. 

Rmgham  died  in  1818,  and  afterwards,  by  an  indenture,  dated  the  17tb 
November,  in  that  year,  to  which  Suier  and  all  the  eeetui  que  irueU  wen 
parties,  after  reciting  that  Suter  had  refused  to  act  further  in  the  trusts  of 
the  will,  and  that  with  the  privity  and  approbation  of  the  ceeiui  que  irueU 
he  had  agreed  to  appoint  the  defendant  to  be  a  new  trustee  in  the  place 
and  stead  of  Joeeph  Ringham^  deceased,  it  was  witnessed,  that  Ibr  the 
purpose  of  vesting  the  freehold  messuages,  lands,  and  hereditaments  devised 
by  the  said  will,  in  the  defendant,  his  heirs  and  assigns,  upon  the  txxu^t 
therein  contained  oonodming  the  same,  the  said  Suier,  by  and  with  the 
privity  and  approbation  of  the  said  eeetui  que  iruete,  did  baigain,  sell,  and 
release  the  said  premises  to  the  said  defendant  accordingly;  and  the  defendant 
was  also  appomted  sole  trustee;— proof  of  his  acting  as  trustee  was  also 
given,  and  that  the  estate  had  never  been  divided. 

When  the  action  was  commenoed,  all  the  oeetui  que  irueie,  named  in  the 
will,  were  living,  and  it  appeared  thai  George  Adame,  the  son,  was  of  full  age 
at  the  date  of  the  will. 

A  verdict  was  taken  f<Mr  the  plaintiff,  for  the  damages  stated  in  the  deda- 
ration,  subject  to  the  opinion  of  the  Court  upon  two  points,  which  were  made 
by  the  courisel  for  the  defbndant 

Firet,  That  the  use  was  executed,  under  the  Statute  of  Uses,  in  George 
Adame,  the  son,  as  to  his  fourth  part  of  the  estate,  and  that  therefore  he  took 
the  legal  estate  dierein  under  his  father's  will.  Doe  d.  Leiceeier  v.  Bigge  (a). 

Seeondig,  that  the  defendant  was  not  legally  appointed  a  trustee  in  pur- 
suance of  the  power  contained  in  the  will  of  George  Adame, 

Taddy,  Serjt,  having  obtained  a  rule  niei  to  set  the  verdict  a&ide  upon 
these  grounds, 

(a)  2  Tftttot  109. 
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Smifke  shewed  cause. — As  to  the  first  point,  regarding  the  appomtment  of  C^PUat. 
the  defendant  as  trustee,  it  may  be  admitted  that  the  power  in  the  will  oon- 
temf^tes  that  there  should  always  be  two  trustees  in  existence;  but  the  legal 
estate  passed  so  as  to  make  the  defendant  liable,  notwithstanding  the  power  of 
appointment  was  not  strictly  pursued.  By  the  qperation  of  the  deed  of  lease 
and  release,  and  appointment,  the  legal  estate  in  the  premises  passed,  and  at  all 
events  the  defendant  and  George  Adams  being  parties  to  the  conveyance,  they 
are  both  estopped  from  saying  that  no  interest  passed  In  Doe  Sl  Ready,  Godr 
win  {b)f  where  a  conveyance  under  a  Statute  was  required  to  be  made  by  five 
trustees,  it  was  held,  that  a  conveyance  made  by  four  surviving  trustees  only, 
was  valid,  although  the  Statute  contained  a  clause  whidi  required  the  trustees 
to  (in  up  a  vacancy  occasioned  by  death.  And  this  decision  being  upon  the 
constraction  of  a  dh^cticn  given  by  an  act  of  parliament,  applies  with  still 
greater  force  to  a  private  conveyance.  Secondly,  it  must  be  admitted  on 
the  other  side,  that  as  to  three-fourths  of  the  testator's  estates,  the  legal  estate 
is  vested  in  the  trustees,  in  order  to  secure  the  propertyto  the  use  of  the 
wife  and  daughters,  Harion  y.  Hari&n  (o),  Jonee  v.  Lord  Say  ami  Seale  (d)k 
The  words  used  in  this  will  are  similar  in  each  of  the  four  devises,  *'  to  pay 
to,  or  permit  and  sufler,''  and  there  is  nothing  to  shew  that  it  was  the  intend 
tion  of  the  testator  to  make  any  distinction  between  the  deviseito  the  son, 
and  the  other  devises.  On  the  contrary,  he  has  made  it  fd)BoIujtely  necessary 
that  the  trustees  should  have  the  l^^Lestate  in  the  whole  premises,  for  they 
have  a  power  to  let  the  estates  upon  certain  conditions.  They  are' also 
required  to  pay  and  discharge  all  outgoings  for  taires,  or  otherwise,  in  respect 
of  the  premises,  and  to  keep  them  in  repair.  -  Thi»  they  could  not  do  unless 
they  had  the  control  of  the  whole  estate.  Doe  d.  Leieeeier  v.  Biyys  (e)  will 
be  cited  on  tlieother  side,  but  in  that  case,  the  other  parts  of  the  will  did  not 
enable  the  Court  to  collect  the  intention  of  the  party,  and  for  want  of  a 
better  reason  they  held,  that  the  last  words  used  in  the  ynil  should  prevail ; 
there  the  trustees  had  no  active  duties  to  let  or  repair  imposed  upon  themi 
nor  was  there  any  devise  with  a  view  of  preserving  the  property  for  the  sole 
and  s^iarate  use  of  the  party  beneficially  interested. — Smirke  was  here 
stopped  by  the  Court 

Toddy,  Serjt.,  and  Brief  in  support  of  the  rule.— ^No  inoonvenieDoe  would 
arise  if  the  son,  Oewge  Adame,  were  held  to  be  tenant  in  common  with  the 
trustees,  in  whom  the  legal  estate  in  the  three  other  fourth  shares  of  the 
estates  is  Tested.  It  Was  necessary  that  the  powers  to  let  and  repair 
should  be  given  to  the  trustees,  fiir  the  purpose  of  the  trusts  .declared  in 
&vour  of  the  females,  but  there  is  no  intentkm  manifested  by  the  testator  to 
tie  up  the  eon^s  estate,  and  the  principle  of  the  law  is  rather  to  set  estates 
fiee  If  the  words  <^  the  devise  to  the  soB^ave  alone  considered.  Doe  A. 
Leicester  t.  Bigffs  (e)  is  an  express  authority,  to  shew  that  the  legal  estate 
was  executed  in  the  son.  The  words  of.  the  devise,  in  that  case  and  the 
present,  are  predsely  the  same^  "  to  pay  tOy  or  permit  and  suf^ ;"  and  Lord 
Mansfidd  there  lays  down  the  general  rule  of  law,  '<  that  the  first  words  in 
a  deed,  and  the  last  wwds  in  a  will  shall  prevail"    Jones  y.  Lord  Say  and 

(6)  1  Dow.  «  Ry.  S59L  (ct)  8  Vio.  868,  pi.  19,  MS. ;  S.  C.  1  Eq. 

(c)7T.R.658.  ra.Abr.S8S.        •'        '         '  ^ 
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Ctm^^eat,  Seale  (f),  and  Harton  v.  Harion  (g\  were  both  cases  where  the  Court  held 
the  trust  to  be  executed  in  the  trustees,  for  the  very  purpose  oi  pfeeerring 
the  interests  of  married  women.  See&ndly,  The  testator  clearly  manilests 
an .  intention  in  his  will,  that  there  should  be  always  two  trustees.  He 
devises  the  estates  to  Rmgham  and  Suier,  *'  their  heirs  and  assigns,"  and 
then  he  makes  a  provision,  that  upon  the  decease  or  incapacity,  or  refusal  to 
act,  of  his  trustees,  or  either  of  them,  that  a  new  trustee  or  trustees  should  be 
appointed.  Upon  the  death  of  Ringham,  Suter  ought  to  have  appointed 
another  trustee,  and  both  should  then  have  joined  in  a  conveyance  to  new 
trustees.  The  conveyance  by  Suier  operates  under  the  Statute  of  Uses,  and 
the  intention  of  the  testator  must  therefore  be  considered,  and  this  Court  has 
power  to  carry  his  intention  into  efiect  Doe  d.  Read  v.  Godwin  (A)  does 
not  apply,  for  that  was  not  a  conveyance  which  operated  under  the  Statute 
of  Uses. 

TiNDAL,  C.  J.— Tliis  case  comes  bdbre  us  upon  the  question,  whether  the 
immediate  reversion  in  the  premises  did  or  did  not  vest  in  the  defendant 
Two  points  have  been  made  against  the  plaintiff's  right  to  recover.  First,  that 
the  interest  devised  by  Adame^e  will  was  executed,  as  to  ixie-fourth  pert,  in 
one  of  the  eeeiui  que  truste.  Secondly,  that  no  legal  estate  has  passed  to 
the  defendant,  beoiuse  the  power  to  convey  to  new  trustees,  as  declared  in 
the  will,  has  not  been  well  pursued.  I  agree  that  the  only  party  who  can  be 
charged,  is  the  party  in  whom  the  legal  estate  in  the  reversion  is  vested. 
The  first  point  depends  xxpoa  what  was  the  intention  of  the  testator,  as  it 
appears  in  his  will,  and  I  think  we  cannot  give  full  eflfect  to  his  intention 
without  saying  that  the  use  is  executed  in  his  trustees,  as  to  the  whole  of 
the  real  estate.  Indeed  the  counsel  for  the  defendant  limit  their  aigument  to 
the  one  undivided  part  devised  to  Oewrge  Adams,  In  the  first  pkce  there  is 
a  general  devise  of  all  the  testator's  real  estate  to  the  two  trustees  who  are 
originally  appointed,  their  hors  and  assigns ;  and  then  there  are  separate 
uses  declared,  of  the  undivided  fourth  parts.  That  on  which  the  argument 
arises  is  as  follows : — [The  learned  judge  here  read  the  devise  in  &vour  of 
George  Adams,  as  already  stated,  anie,  113.]^Now  it  is  said*  that  as  the 
words  used  are,  that  the  trustees  shall  ''pay  to,  or  permit  and  sufifer'*  the 
son  to  receive  the  clear  yearly  rents,  that  this  case  is  affected  by  Doe  d. 
Leicester  v.  Biggs  (i)  where  the  same  option  being  given  to  the  trustees,  the 
Court  said  that  the  last  words  used  must  prevail.  But  the  Court  there  say 
that  these  latter  words  must  prevail,  for  want  of  a  better  reason,  and 
therefore  it  was  a  veiy  technical  construction  which  was  given  to  that  will 
But  that  case,  in  its  very  terms  does  not  agree  with  the  present  In  Doe  d. 
Leicester  v.  Biggs,  the  devise  is  to  receive  **  the  rents,  issues,  and  profits," 
here  it  is  to  reodve  ''the  dear  yearly  rents,  issues,  and  profits,''  and 
then  immediately  follows  a  direction  that  the  trustees  shall  repair  and  pay 
all  taxes  and  outgoings.  Besides,  it  appears,  that  as  to  three  fourth  parts 
of  the  premises,  it  is  absolutely  necessary  that  the  use  should  be  executed 
in  the  trustees,  for  the  case  of  Jones  v.  Lord  Sag  and  Seale  (/)»  shews 
it  to  be  80,  for  the  protection  of  the  female  eeeiui  que  trusts,  and  it  would  be 

{f^  8  Vin.  868,  pi  19,  MS. ;  8.  C.  1  Eq.  (h)  1  Dowl.  &  Ry.  859. 

Ca.  Ahr.  S8S.  (»)  2  Taunt  109. 
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a  very  andhialous  ccmsthiction  to  say,  that  as  to  one-fourth  part  of  the  pre-  Gam^P}^' 
noses  George  AdmM  is  legally  possessed,  and  as  to  the  remaining  three 
parts,  that  the  l^;al  estate  is  vested  in  the  trustees.  How  can  we  reconcile 
this  to  the  general  power  given  to  the  trustees  to  demise  the  estates  at  the 
best  rent  which  can  be  had  ?  If  George  Adame  was  in  possession  of  one- 
fourth  part,  how  oould  the  trustees  receive  the  rent  of  the  whole  of  the  real 
estate?  The  testator  also  goes  on  and  directs  the  trustees,  out  of  the  rents 
of  the  premises,  to  pay  all  outgoings  for  taxes,  and  keeping  the  premises  in 
repair.  Again,  how  could  the  trustees  satisfactorily  execute  this  part  of  the 
testator's  directions,  if  they  permitted  the  son  to  enjoy  one  fourth  part,  and  then 
paid  the  outgoings  out  of  the  rents  of  the  remaining  three  fourth  parts?  If 
they  did  so  they  would  be  allowing  the  son  a  larger  share  of  the  estate  than  the 
testator  intended.  It  seems  to  me,  therefore,  it  would  be  impossible  to  carry  the 
intention  of  the  testator  into  effect  without  holding  that  the  use,  as  to  all  the 
premises,  was  executed  by  the  Statue  in  the  trustees.  Mr.  Serjt  WiUiatne, 
in  his  notes  to  Sound.  Rep.  (J),  lays  down  the  rule  upon  this  subject  as  fol- 
bws :  ''So,  where  something  is  to  be  done  by  tiie  trustees  which  makes  it 
necessary  ibr  them  to  have  the  legal  estate,  such  as  payment  of  the  rents 
and  profits  to  another's  separate  use,  or  of  the  debts  of  the  testator,  or  to  pay 
rates  and  taxes  and  keep  the  premises  in  repair,  or  the  like,  the  l^;al  estate 
is  vested  in  them,  and  the  grantee  or  devisee  has  only  a  trust  estate ;"  and 
Shapkmd  V.  Smiih  {k),  which  is  cited  in  the  same  note,  is  to  the  same  effect. 
The  proper  construction  of  this  will,  therefore,  seems  to  me  to  be  that  the 
trustees  took  the  legal  interest  in  the  whole  premises.  Secondly,  it  is  con- 
tended that  the  defendant  has  not  been  legally  appointed  a  trustee. 
Undoubtedly  it  may  be  contended  that  the  testator  meant  that  when  one 
trustee  died  or  discUiimed,  that  another  should  be  appointed  in  his  stead,  so 
that  there  should  be  always  two  in  existence.  But  Suler  conveys  all  his 
interest  in  the  premises  to  Parker,  the  defendant ;  and  how  can  we,  seeing 
the  operation  of  the  deed  is  to  convey  the  legal  estate,  say  that  the  defendant 
is  not  now  trustee?  It  seems  to  me  to  be  doubtful  how  far  a  Ck>urt  of 
Equity  would  interfere,  for  Suter,  who  is  a  party,  could  not  say  nihil 
operaiwr,  nor  could  the  cestui  que  truete  complain,  for  they  are  also  parties  to 
the  conveyance.  But  what  the  Court  of  Chancery  would  do,  it  is  not  neces- 
sary to  consider,  it  is  sufficient  for  us  to  say  that  the  plaintiff  is  entitled  to 
reoaver  in  the  present  action. 

Park,  J.— After  the  learned  judgment  which  has  been  delivered  I  need 
not  enter  at  length  into  the  consideratbn  of  these  questions.  It  is  said  that 
if  we  decide  this  case  in  favour  of  the  plaintiff  we  shall  overrule  Doe  d. 
UieeHer  v.  Bigge  (/).  But  Lord  Manefield  there  draws  the  very  distinction 
which  has  been  point^  out  by  my  Lord  between  that  case  and  the  present : 
he  says,  <'  I  thought  that  it  had  been  settled  that  the  distinction  was  abo- 
lished by  the  case  of  Shapland  v.  Smith,  unleee  in  cases  where  something 
especial  was  to  be  done  by  the  trustee,  ae  to  pay  ralee  or  repairsJ"^  There 
were  no  such  duties  to  be  performed  in  Doe  d.  Leicester  v.  Bigge,  and  Ken- 
rick  V.  Beauclerk,  3  Bos.  &  Pul.  175,  proceeded  upon  the  same  principle, 
lord  Alvanley,  who  delivered  the  judgment  of  the  Court  in  the  last  case, 
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was  well  versed  in  real  property  law,  and  he  dted  with  approbation  the 
passage  which  has  been  rmd-  by  my  Lord  fiom  Serjt.  WiUUmu^rwAeB,  The 
directions  in  the'  will  relating  to  repairs  and  taxes,  refer  totiie  whole  of  tlie 
estate,  which  was  previously  devised,  and  I  see  no  reason  ibr  making  any 
distinction  between  the  son's  share  and  the  other  portbns  of  the  estste.  I 
am  therefore  of  opinion,  that  the  Xegtk  estate  passed  to  the  trusted.  As  to 
the  second  ground  of  objection,  it  has  already  been  fully  and  satislactonly 
answered. 


Gasblbb,  J. — There  are  two  points  in  which  this  case  difiers  from  Doe  d. 
Leicester  Y.  Bigge  (m).  Firet^  The  testator  r^rs  to  e/^ar  yearly  rents,  which 
can  only  mean  after  some  payments  have  been  deducted  out  of  them.  SeemMj, 
The  devise  to  Geerge  Adame  is  followed  by  the  'directions  lb  let  and  repair 
the  premises,  whilst  in  Doe  d.  Leieeeier  v.  Bigge  the  devise  was  not  fblloired 
by  any  such  directions.  If  we  were  to  hold  that  one-fourth  share  vested  in 
the  son,  in  what  a 'situation  would  the  trustees  be  placed!  Diflbtenees 
about  repairs  and  other  matters  would  arise  between  them  imd  the  son,  and 
squabbles  would  continually  occur.  As  to  the  second  point,  I  see  no  ^UfB- 
culty  in  deciding  that  the  defendant  is  liable.  He  has  taken  a  conveyance  of 
the  property  in  the  usual  form  from  Sntety  who  was  appointed  trustee  und^ 
the  will.  Whether  a  court  of  eqmty  would  give  any  relief  we  are  not  called 
npon  to  determme. 

BosANQUBT,  J.— The  only  question  is,  whether  the  legal  estate  in  the 
whole  of  the  premises  vested  in  the  tntstees  under  Adamie  will,  or  whether 
as  to  one^fourth  part  it  vested  in  the  testator's  son.  The  terms  of  the  devise 
to  the  son  certainly  bear  a  considerable  resemblance  to  the  devise  in  Doe  d. 
Leicester  v.  Bigge  (a) ;  but  my  lord  has  already  pointed  out  the  materia] 
difference  occasioned  by  the  use  of  the  word  elearf  and  by  the  subsequent 
directions  relating  to  letting  and  repairing  the  premises,  and  paying  the 
taxes.  In  order  to  effectuate  the  intentions  of  the  testator,  it  seems  to  roe 
to  be  necessary  that  the  trustees  should  have  the  legal  estaite  in  the  whole 
premises. 

Rule  discharged. 
(m)  1  Dow.  &  Ry.  859. 


Mayl2ih. 


Where  the  de- 
fendant was 
arrested  for  652. 
and  the  plain- 
tiff recovered 
only  442.  lUid, 
that  under  the 
circumstances 
proved  at  the 
trial,  the  de- 
fendant was  en- 
titled to  have 
his  costs  taxed 
under  43  Geo. 
3,  c  46,  8.  3. 


Bradlby  and  o?  v.  Milnes. 

jSTCHERLEY,  Serjt.,  had  obtained  a  rule  to  shew  cause  why  the  de- 
fendant in  this  action  should  not  be  allowed  iiis  costs,  to  be  taxed  under 
Stat  4a  Geo.  3,  c.  46,  s.  3.  The  plaintiff  had  held  the  defendant  to  bail  fer 
65f.  16#.  6cf.;  and  at  the  trial  before  Pdfkf  J.,  the  jury  found  a  verdict 
for  44/.  4e.  lOdL  The  plaintiffs,  who  where  ironfounders,  had  been  emplofyed 
by  the  defendant  to  execute  some  iron-work  upon  eight  dwelling^hoiues 
which  he  was  building.  At  the  trial,  the  defence  set  up  was,  that  one 
Potiefordy  and  not  the  defendant  Was  liable  to  pay  for  the  iron^work  sop- 
plied  for  two  of  the  houses,  and  that  the  plaintiffs  had  entered  into  a  contract 
to  supply  the  material  at  a  certain  price.  The  verdict  given  by  the  jury 
included  the  price  of  the  iron-work  supplied  for  the  eight  houses  at  the 
contract  price. 
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Tai/omrd,  Serjt,  and  S.  B.  Harritan,  shewed  caiiae.— The  affidayits  dis-  Cbm.  PUat. 
close  that  the  plaintiffi  considered  that  the  contract  had  been  broken,  and  that 
they  were  therefore  entitled  to  sue  for  the  price  of  the  iron-work  by  measure 
and  value,  and  eTideoce  to  prove  this  was  given  at  the  trial,  but  the  jury 
allowed  the  pbintiA  nothing  more  than  the  contract  price  for  the  whde  work. 
It  is  expressly  sworn  that  the  plaint^s  entered  into  no  contract  for  perform- 
ing  the  work  at  the  two  houses  which  were  said  to  bekmg  to  i\Mi^ori^.  Here 
there  was  clearly  reasonable  and  probable  cause  for  holding  the  defendant  to 
bail  for  the  whole  demand. 

Atdurhffy  Serjt.,  and  R.  V.  Riekard$,  con/nl.— The  cases  decided  upon 
this  Statute  are  stridor  than  they  were  ibrmeriy.  It  is  not  necessary  that  the 
anest  should  be  nwliriouw,  Donald  v.  Breii  (a).  In  GamperU  y.  Denion  (^), 
the  cases  are  all  reviewed,  and  it  is  established  that  the  plaintiff  is  bound  to 
mske  the  case  dear  or  the  defendant  will  be.  allowed  his  costs  according  to  the 
SUtttte. 

TiNDAL,  C.  J. — ^The  questioQ  for  the  opinion  of  the  Court  is,  whether  it 
appears  that  the  plaintiflb  had  reasonable  and  probable  cause  lor  arresting 
the  defendant  for  65/L  16t.  Bd.  The  amount  awarded  to  the,  plaintiff  by  the 
jury  was  44/.  4m.  lOd,;  and  one  of  the  <|uesticms  which  arose  at  the  trial 
was,  whether  a  contract  had  been  entered  into  for  the  performance  of  the 
work.  On  the  part  of  the  defendant,  it  b  ezinressly  sworn  that  there  was. 
sack  a  contract,  and  that  has  been  confiimed  by  the  verdnt  of  the  jury; 
but  even  supposing  that  the  work  performed  at  two  of  the  houses,  is  not 
cskolated  at  the  contract  price,  but  according  to  the  measure  and  value 
calcoktkii,  it  appears  that  even  then  the  plaintifls  would  not  have  been  enti- 
tled to  anest  for  so  laige  a  sum.  It  would  appear,  therefore,  that  the 
pkbtifls  were  influenced  by  some  imaginary  grievance  in  ccmsequence  of  the 
refiualof  the  defendant  to  pay  for  the  work  at  Ponsfords  houses,  and  we 
cannot  but  say  thai  they  were  ill  advised  in  supposing  that  they  were  enti- 
tled to  arrest  for  so  laige  a  sum.    The  rule  must  be  made  absolute. 

The  other  judges  concurred.  Rule  absolute. 

(a)  1  Cro.  &  Mee.  207..  (6)  10  B.  &  C.  117. 

HeSKBTT  f>.  BiDDLB. 

DRPLEVIN. — C.  JaneM  moved  for  a  rule  to  shew  cause  why  the  defendant  A  plaintiff  in 

m  replevin  should  not  give  security  for  costs.    The  plaintiff  had  become  ^^u^^^ 

taiant  to  the  mortgagee  in  possession  of  premises  mortgaged  by  the  defendant,  curity  for  emts/ 

The  plaintiff  had  ahraiys  paid  rent  to  the  mortgagee.    The  aflidavit  stated  defendant  Is  in 

that  the  defendant  was  in  indigent  circumstances,  and  had  taken  the  benefit  ^^T!^^  ^^ 
of  the  Insolvent  Act,  but  upon  being  dischai^d,  had  issued  the  distress  for 
rent  upon  the  plaintiff's  goods,  whidi  had  therefore  been  replevied. 

Per  Curiam, — ^In  point  of  feet,  it  is  the  plamtiff  who  is  defending  the 
action.  His  goods  are  taken  for  the  rent,  and  he  chooses  to  contest  the 
defendant's  right  to  seize  them.  Under  these  circumstances,  he  is  not 
entitled  to  ask  for  security  for  costs.  Rule  refused. 
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^^S^  Dukes  v.  Gostlino. 

tioL^in^Ji^*'*'  (]JASE.  It  was  stated  in  the  d§elaraium  that  long  before  the  com- 
on  th?cm!'the  mitting  of  the  grievance  thereinafler  mentioned,  the  defendant  de- 

ly  wlyVffn!*^  DMsed  unto  the  plaintiff,  for  a  term  which  was  not  yet  expired,  a  certaia 
ducement,  that  close  of  land,  and  a  pond  full  of  water  in  and  upon  the  said  dose,  situate  io 
Sfowlhf  "i.  ^^  I»"»h  o^  hlingtm,  &c,  and  whereas  before  and  at  the  time  of  com- 
Aitting  of  the  mitting  the  grievance  by  the  said  defendant  thereinafter  mentioned,  and  from 
^roin^er  thence  hitherto,  the  pltdntiff  had  been  and  still  was,  under  and  by  rirtiie  of 
^^y^^J^  ^®  ^'^  demise,  lawfully  possessed  of  the  said  dose  of  land  with  the  appur- 
closeuBod  as\  tenanoes,  and  of  the  said  pond  full  of  water,  situate  in  and  upon  the  said 
^dU^e^  dose.  And  wh^9a$  aUo  thB  Moid  defendant  b^foM  and  ai  the  Him  1^  lk» 
injttij  WIS  ccmmitHng  of  ike  grutanee  thereinafter  menHaned^  woe  poeeeeeed  of  a 
UyTwii  Mrlofn  eloee  of  land  need  and  employed  by  ike  eaid  defendant  a»  a  pritaU 
•luuinad  road^  and  adjoining  ike  eaid  eloeeofland  of  ike  plain^^and  ike  etidpend 

defendftnt.  A^  f^  waier  in  ike  eaid  eloee;  nevertheless,  the  defendant,  contriving  and 
^^^^°s»«ewer  intending  to  ii\jure,  prejudice  and  aggrieve  the  said  plaintiff  and  to  derive 
cioM  used  as  U™  of  the  use  and  benefit  of  the  said  pond  full  of  water,  whilst  the  itki 
uTthereby^  plaintiff  was  so  possessed  of  the  said  pond  of  water,  to  wit,  on  the  1st  day  of 
withdrawmg  Moy^  1833^  and  on  divers  other  days  and  times  between  that  time  and  the 
f  ^nf  oQ^^r  ^^^^  ^  ^^  conunencement  of  the  suit  of  the  pkintiff  against  the  defendast 
plaintiirs  in.  that  behalf  wrongfully  and  ii^juriously  cut,  dug,  and  made  in  kii  teid 

It  WIS  in  evi-  cloeef  need  ae  a  prieaie  road  ae  aforeeaid,  a  certain  large  sewer,  doae  to 
^  Uine^V^  and  adjoining  the  said  close  and  the  said  pond  of  water  of  the  plaintiff;  and 
digginff  the  kept  and  continued,  and  caused  to  be  kept  and  continued,  the  said  sewer 
fen^^s^tMe  ^^joining  to  the  Said  ck>se  and  pond  of  water  of  the  plainti£(  for  a  long  qiace 
was  not  used  of  time^  to  vrit,  from  thence  hitherto,  and  thereby,  during  all  the  time  afisre* 
road^HeU,  ^^  wrongfully  drow  off  and  diverted  huge  quantities  of  the  water  of  the 
that  under  the  gaid  pond ;  and  the  said  plaintiff  thereby,  for  want  of  suffident  water  in  the 
ffuiity.  the  8«d  pond,  could  not  during  that  time,  use,  occupy,  and  efl(joy  his  said  doae 
^1^^^^  and  his  said  pond  full  of  water  as  he  otherwise  might,  could,  and  would,  and 
•11  matters        ought  to  have  done.     To  the  plaintiff's  damage  of  1000/. :  Plea,  Not  guilty. 

ofir-""— 


mi^t'^d  At  the  trial  befim  Park,  J.,  at  the  Middleeesf  Sittings,  in  Miekadmet 

sndb^,  that  the  Term,  it  appeared  that  the  plaintiff  vras  tenant  to  the  tlefendant,  of  the 

the^r  ofde-  closo  and  pond  of  water  stated  in  the  dedaration,  at  the  rent  of  401,  ptr 

wuT^'y^^  oiifMfni,  and  that  the  defendant  being  desirous  of  making  a  road  throng 

^soip  us-  ^^  ^^^^^  ^^  ^^^^  ^  ^^^  ^^  ^  ^^  agreed  with  the  plaintiff  to  reduce  hii 

S.thewTongful  "^^  ^  901.  per  onnttm,  in  consideration  of  his  being  allowed  tomakeanduse 

act  complained  the  road ;  and  he  also  agreed  to  leave  a  sufficient  supply  of  water  in  the 

gu^^e^'  pond  for  the  use  of  the  pkintiff 'Seattle. 

amdwg  the  por  the  purpose  of  draining  the  road  it  was  necessary  to  make  a  sever 

therebydiTert-  through  the  poud,  and  the  defendant  accordingly  caused  the  pond  to  be 

from*  the'^^nd.    ®"P*"^  ""^  ^  ^^^^  ^''^  ^^^  ^^**  ""^  ^^  "^  ""^^'  ^**  ^  "*^  ^^ 

The  evidence  not  made  Until  the  sewer  was  completed ;  the  plaintiff  proved  that  after  the 
JUtir  WM  not  formation  of  the  sewer,  the  pond  leaked,  and  consequently  remained  empty ; 
diverted  by       and  it  further  appeared,  that  if  the  pond  had  not  leaked,  the  sewer  was  so 

digging  the  rr  r 

sewer,  but  preTi6usly,  for  the  poipoee  of  mskinff  the  sewer,  snd  it  sppeared  that  since  the 
sewer  had  been  made,  the  wster  in  the  pond  could  not  rise  to  its  former  height  i—HM,  that 
there  was  no  yariance  between  the  declaration  and  the  proof,  so  far  as  it  related  to  the  con- 
tinuing of  the  sewer* 
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coDstnicted  as  to  act  as  a  drain  from  the  pond  after  the  water  rose  to  the  Om.  PUas. 
height  of  two  feet  and  a  half.  Upon  this  state  of  facts  the  counsel  for  the 
defendant  objected  that  the  defendant's  close  was  improperly  described  in  the 
declaration,  and  that  the  injurious  act  which  was  proved,  did  not  correspond 
with  the  statement  of  the  injury  contained  in  the  declaration.*  The  learned 
judge  refused  to  nonsuit,  on  these  grounds,  but  reserved  leave  to  make 
a  future  application.     A  verdict  was  found  for  the  plaintiff  for  30/.  damages 

Spankie,  Serjt.  having,  on  a  former  day,  obtained  a  rule  nisi  to  enter  a 
nonsuit, 

Bylet  shewed  cause.— jPtr«/,  There  is  no  variance  in  Ae  descriptbn  of 
the  defendant's  close ;  the  words  in  the  declaration  are,  ''  that  the  defendant 
made,  in  the  said  close  used  as  a  private  road  as  aforesaid,  a  certain  large 
sewer."    That  does  not  mean  used  as  a  private  road  at  the  time  of  the  injury 
being  committed,  but  so  used  at  the  time  of  the  commencement  of  the  action. 
Suppose  this  had  been  an  ejectment  for  the  recovery  of  the  close.  It  is  clear 
that  the  description  would  be  held  to  apply  to  the  time  of  action  brought. 
Fm.  Abr.  tit.  '^ Declaration " (P).     "For  land  cannot  be  demanded  now,  but 
by  the  name  as  it  is  now."— [TVncfa^  J. — ^Because  otherwise  the  sheriff 
would  not  know  what  land  to  put  the  plaintiff  in  possession  of.] — Paynts 
ease  (a),  was  an  indictment  for  a  forcible  entry,  and  it  was  laid,  that  such  a 
day  and  year  the  defendant  entered  into  land  existens  liberum  tenemenium 
of/.  B.,  and  judgment  was  reversed  for  not  saying  ad  tunc  existent,  for  it 
might  be  the  freehold  of  /.  B.  at  the  time  of  the  indictment,  but  not  at  the 
time  of  the  entry ;  and  that  was  confirmed  in  Bridges*  case  (b), — [Tindal,  C. 
J.^-At  that  time  the  proceedings  were  in  Latin.]— jR^^  v.  Samertan  (c),  and  Rex 
▼.  Ward  (</),  are  also  in  point.    Secondly,  admitting  that  there  is  a  variance 
in  consequence  of  a  misdescription  of  the  premises,  the  plaintiff  is  still  en- 
titled to  retain  his  verdict  for  the  continuation  of  the  nuisance,  for  a  subsequent 
part  of  the  declaration  states  that  the  defendant  kept  and  continued  the  said 
sewer  adjcnning  to  the  said  close  and  pond  of  water,  and  thereby  for  a  long 
space  of  time  drew  off,  and  diverted  the  water  of  the  said  pond;  and  evidence 
vas  given  at  the  trial,  which  was  applicable  to  this  statement  of  damage. 

The  third  answer  to  the  objections,  arises  on  the  new  rules  of  pleading. 
The  defendant  has  pleaded  Not  guilty,  and  by  that  plea  he  has  admitted  all 
the  fects  stated  in  the  inducement,  which  includes  the  description  of  the  de- 
fendant's close,  as  being  used  and  employed  as  a  private  road.  The  rule  HiL  T, 
4,  W,  4,  tit.  rV.  in  Case  1,  is  that  "Inactions  on  the  case,  the  plea  of  not 
guilty  shall  operate  as  a  denial  only  of  the  breach  of  duty,  or  wrongful  act 
alleged  to  have  been  committed  by  the  defendant,  and  not  of  the  facts  stated 
in  the  inducement ;  and  no  other  defence  than  such  denial  shall  be  admissible 
under  that  pka.^  Fourthly,  The  defendant's  close  is  described  as  adjoin- 
ing to  the  plaintiff's  close  and  pond  of  water,  and  that  of  itself  would  be  a 
sufficient  description.  The  statement  of  the  use  of  the  close  was  altogether 
an  unnecessary  statement,  and  therefore  the  variance  is  not  substantial,  and 
at  all  events  might  be  amended  under  3  &  4  ^.  4,  c.  42,  s.  23.    In  Hill  v. 

(a)  Cro.  Jac  914.  (c)  7  Bam.  &  Cresi.  46S. 

(6)  Cro.  Jac  689.  (d)  2  Lord  Ray.  1461. 

VOL.  I.  K 
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Salt  (e),  where  in  debt  on  bond  there  was  a  variance  in  the  declaration  in  the 
statement  of  the  penalty  of  the  bond,  the  Court  held  that  not  to  be  a  sub- 
stantial variance,  and  that  it  might  therefore  be  amended  under  that 
Statute. 

Spankie,  Serjt.,  and  Knowles,  0on<r<i.— The  plaintiff  charges  the  defendant 
with  cutting  a  sewer  in  his  close,  used  as  a  private  road,  and  thereby  depriving 
him  of  the  water  in  the  pond.  That  is  the  particular  grievance  complained 
of,  for  the  soil  .belonged  to  the  defendant.  The  plaintiff  was  bound  to  prove 
this  description  of  the  cause  of  action  in  the  terms  of  his  allegation.  As  to 
the  answer  that  the  user  refers  to  the  time  of  oommencmg  the  action,  it 
cannot  be  maintained,  and  Rex  v.  Somertcn  (/),  is  against  that  view  of  the 
case ;  and  the  cases  in  Cro.  Jametf  are  not  like  the  present,  for  here  the 
declaration  ezpiessly  states  that  *'at  the  tim^  of  the  grievance"  the  close 
was  used  as  a  private  road.  Then,  the  act  of  the  defendant  is  said  to  be  a 
continuing  nuisance;  that  might  be  the  subject  of  another  suit,  but  a  plaintiff 
cannot  bring  an  action  quia  timeL  Secondly,  there  is  a  further  misdescription 
of  the  cause  of  action.  The  defendant  is  charged  with  cutting  a  sewer  in  the 
road,  whereby  the  water  was  withdrawn  from  the  pond.  The  evidence  was, 
that  the  water  was  withdrawn  before  the  sewer  was  made,  and  for  the  very 
purpose  of  making  the  sewer. 

TiNDAL,  C.  J. — ^In  this  case  the  defendant  relies  on  two  objectbns.  Pireiy 
on  a  misdescription  of  the  grievance  of  which  the  plaintiff  compUuns: 
eecondly,  upon  a  variance  in  another  point,  vt>.  that  the  pond  was  not 
emptied  by  the  sewer,  but  by  the  steps  taken  preparatory  to  makii^  the 
«ewer.  Looking  at  the  evidence  given  at  the  trial,  I  think  that  the  present 
application  has  been  answered.  The  declaration  states  that  the  defendant, 
"  whilst  the  plaintiff  was  possessed  of  the  pond,  wrongfully  cut  in  his  said 
close,  used  as  a  private  road'  as  aforesaid,  a  certain  sewer,  and .  theiebv 
wnmgfully  drew  off  and  diverted  large  quantities  of  the  water  of  the  said 
pond."  But  in  a  former  part  of  the  declaration,  the  plaintiff  has  stated,  by 
way  of  inducement,  that  the  defendant  before*  and  at  the  time  of  the  oom- 
mitting  of  the  grievance,  was  possessed  of  a  certain  close  of  land,  used  and 
employed  by  the  said  defendant  as  a  private  road.  And  this  gives  rise  to 
the  first  objection  which  is  made,  namely,  that  when  the  sewer  was  cat,  the 
defendant's  close  was  not  used  as  a  private  road.  The  words  "  used  and 
employed"  are  certainly  equivocal,  and  are  capable  of  importing  a  user  of  that 
kind  either  at  the  time  of  the  trespass,  or  when  the  action  was  brought.  At 
all  events  this  ambiguity  might  be  cleared  up  by  evidence  which  would  shew 
the  time  when  the  close  was  used  as  a  road.  But  does  this  matter  of 
description  relate  to  the  graioamen  of  the  present  action  ?  What  has  it  to 
do  with  the  wrongful  act  of  the  defendant,  or  with  the  amount  of  damages 
which  the  plaintiff  has  sustained  %  It  is  quite  immaterial  whether  the  dose 
was  used  as  a  field  or  a  garden.  But  it  is  not  necessary  to  decide  the  case 
upon  this  point,  for  by  the  new  rules,  as  the  defendant  has  only  pleaded 
not  guilty,  he  denies  only  the  commission  of  the  injury,  and  not  the  matters 
of  inducement. 

{e)  2  Cr.  &  Mee.  420.  (/)  7  B.  &  C.  463, 


QOBTUNtt. 
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Then  comes  the  second  objection,  that  the  plaintiff  charges  the  defendant  Com.  PUat, 
with  having  dug  and  continued  a  sewer,  whereby  the  water  was  withdrawn  dokm 
from  the  pond  :  whereas  the  evidence  was,  that  the  pond  was  emptied  for  the  ^  ^. 
purpose  of  making  a  sewer,  and  that  when  the  sewer  was  dug,  the  pond  was 
alrrady  empty.  But  the  action  is  brought  not  only  for  digging  the  sewer, 
but  also  for  keeping  and  continuing  it,  and  thereby  drawing  off  and  diverting 
the  water  from  the  pond ;  and  it  appears  by  the  evidence,  that  after  the 
sewer  was  made,  the  water  in  the  pond  was  never  as  deep  as  before,  be- 
cause the  sewer  acted  as  a  drain  to  the  pond,  when  the  water  attained  a 
certain  height.  Upon  these  grounds  I  think  that  the  verdict  may  be 
sustaioed. 

Gaselbb,  J. — ^If  I  were  called  upon  to  give  an  immediate  opinbn,  f  should 
say  that  the  description  of  the  defendant's  close  applies  to  the  time  when  the 
injury  was  committed,  but  it  is  not  necessary  to  decide  that  question,  for  I 
think  that  under  the  new  rule,  the  defendant  is  precluded  from  objecting  to 
that  which  is  mere  matter  of  inducement. 

Park,  J.,  concurred. 

Rule  dischaiged. 

BoeANQVBT,  J.  was  sitting  elsewhere,  as  Lord  Commissioner  of  the 
Great  Seal. 

Passenger  v.  Brookes.  Apni24at. 

A  SSCMPSrr  on  a  special  contract  contained  in  an  agreement  between  Inassunmnt, 

the  plaintiff  and  defendant,  as  to  the  building  of  two  houses.     IHea:—  "^^Z^^^^ 
that  the  defendant  did  not  promise  in  manner  and  form  alleged.  the  considenJ- 

On  the  part  of  the  defendant  evidence  was  tendered  dehors  the  agree*  pronSe^a  not 
ment,  to  shew  that  there  was  no  consideration  to  support  it;  but  Tindal,  tnTened. 
C.  J.,  before  whom  the  cause  was  tried,  rejected  the  evidence,  upon  the  , 
ground  that  it  could  not  be  given  under  a  plea  of  nan  assumpni.    Veidict 
for  plaintiff 

Talfourdf  Serjt.  moved  for  a  new  trial — ^He  contended  that  the  evidence 
ought  to  have  been  received.  The  consideration  is  a  part  of  the  promise . 
alleged  in  the  declaration,  and  if  the  consideraticm  fails,  there  is  no  founda- 
tion for  the  promise.  This  view  of  the  case  is  supported  in  the  example 
given  in  R.  HiL  T.4W,4,  Asiumpttt,  1.  *•  In  an  action  cm  a  warranty,  the 
plea  of  fioti  assumpni  will  operate  as  a  denial  of  the  fact  of  the  warranty 
having  been  given  upon  the  alleged  coneideratian^  but  not  of  the  breach.'* 

Per  Curiam, — The  third  example  is  more  in  point  with  the  present  case. 
**  All  matters  in  confession  and  avoidance,  including  not  only  those  by  way 
of  discharge,  but  those  which  shew  the  transaction  to  be  either  void  or  void- 
able in  point  of  law,  on  the  ground  of  fraud,  or  otherwise,  shall  be  specially 
pleaded." 

Rule  refused,  but  upon  another  ground  a  rule  for  a  new  trial  was  granted. 
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Cam.  Pleat, 


Smith  and  an',  Assignees  of  Whalley,  a  Bankrupt,  r. 

Cramer. 


A  tnder  in 
embarrsBBed 
circumstances 
wrote  letters 
in  January  to 
the  holders  of 
bills  due  the 
following 
month,  praying 
for  further  ac- 
commodation. 
To  proye  an 
act  of  bank- 
ruptcy, several 
weeks  after 
writing  the  let- 
ters, CTidence 
was  given  that 
the  bankrupt 
left  his  home 
under  circum- 
stances of  sus- 
picion :— Hel(<, 
that  for  the 
purpose  of 
shewing  the 
motives  for  his 
absence,  the 
letters  were 


nPHIS  cause  was  tried  before  Park^  J.,  at  the  last  assizes  for  Stafford,  Verdict 
for  the  plaintifif.  At  the  trial  the  question  was  whether  Whaliey  had 
committed  an  act  of  bankruptcy  on  or  before  the  5th  of  March,  1835,  and 
it  was  in  evidence  that  in  December,  1834,  and  January,  1835,  he  was  in  em- 
barrassed circumstances,  and  on  the  25th  of  Februarif,  An  execution  then 
being  in  his  house,  he  had  borrowed  one  pound  of  a  neighbour,  and  left  his 
home  and  business  at  Stafford,  and  remained  at  Liverpool  for  three  weeks, 
when  he  returned  home  for  a  very  short  period,  after  which  he  again  left, 
and  was  not  seen  again  until  after  the  supposed  act  of  bankruptcy.  In  order 
to  shew  the  motives  of  his  absence  from  home,  two  letters,  writt^i  by  the 
bankrupt  on  the  16th  of  January,  were  read  in  evidence.  They  were 
addressed  to  the  holders  of  certain  bills  of  exchange,  due  in  the  following 
month,  upon  which  the  bankrupt  was  liable,  and  in  the  letters  the  bank- 
rupt prayed  for  further  time  to  pay  the  bills,  in  consequence  of  his  inability 
to  meet  them  when  due. 

Ludlow,  Serjt.  now  moved  for  a  new  trial,  and  amongst  other  points 
he  objected  that  these  letters  ought  not  to  have  been  received  in  evidence. 
They  are  inadmissible,  for  they  do  not  accompany  or  relate  to  the  act  of 
bankruptcy,  which  was  relied  on.  In  Lees  v.  Martin  (a),  Mr.  J.  Park 
rejected  the  declaration  of  a  trader  made  in  the  evening,  which  referred  to 
his  absence  fit>m  home  on  the  morning  of  the  same  day,  saying,  **  that  unless 
the  statement  could  be  proved  to  have  been  made  by  the  bankrupt  whilst  he 
was  absenting  himself,  or  immediately  upon  his  return,  it  could  not  be 
admitted  as  part  of  the  ree  geete^^  (6). 


TniDAL,  C.  J. — ^I  think  these  letters  were  properly  received.  They  clearly 
came  within  that  class  of  evidence  which  is  allowed  to  shew  the  effect  of  an 
equivocal  act.  The  letters  serve  to  shew  that  the  bankrupt  was  a  needy 
man,  and  give  a  reason  for  his  absence  from  Stafford. 


The  other  judges  concurred. 


Rule  refused. 


(a)  1  Moo.  &  Rob.  210. 

(6)  See  Ridtey  r.  Gyde,  9  Bing.  349. 
where  the  act  of  bonkmptcy  relied  upon 
was  a  warrant  of  attorney  and  bill  of  sale 
given  by  the  bankrupt  to  the  defendant  on 
the  S5th  of  October,  18S0,  and  constituting 
a  frandnlent  preference  made  in  contempla- 
tion of  bankruptcy;  and  on  the  trial  the 
plaintiffs  were  allowed  to  give  evidence  of 
a  cQATersaiion  which  took  place  betvreen 


the  bankrupt  and  the  witness  on  tbe  80th 
of  November  following,  respecting  this  as* 
signment.  On  motion  for  a  new  trial,  the 
Court  (dUtentiente,  Ga$elee,  J.)  held,  that 
tbe  evidence  had  been  properly  reociTed, 
and  the  Lord  Chief  Justice  said,  '*  Tbe 
Court  must  in  each  case  consider  whccber 
tbe  declaration  propoeed  to  be  received 
does  or  does  not  come  within  a  reasonable 
time  of  the  disputed  act" 
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Dayies  and  Wife,  Demandants ;  William  Selby  Lowndes,     ^^^^^m. 


Tenant.  ^p^  27*  a»d 

2Sih. 

Xiy  RIT  of  right,  to  recover  certain  estates  in  the  county  of  Buekt,  devised  ^P*^/^' 
by  Thonuu  Jamtu  Selby,  who  died  on  the  7th  Dec,  1772.  e»ute»^n  fee» 

The  demandant,  Elizabeth  Davies,  claimed  to  be  heir  at  law  ex  parte  ^oSjf*"to  my 
materna  to  the  said  Thomas  James  Selby,  through  his  paternal  great  grand-  risht  andUw 
mother.  The  tenant  was  in  possession  of  the  estates  as  son  and  heir  to  his  father,  f"]  ^"J  Setter' 
William  Loumdes,  afterwards  William  Loumdes  Selby,  the  devisee  named  finding  <mt  of 
in  the  will  of  the  said  Thomas  James  Selby,  as  hereinafter  mentioned.  advertisemrats 

The  demandant's  count  set  forth  the"pedigree,  which  was  relied  upon.  PUa :  tobepabliehed 
the  general  issue.  after  my  de* 

The  cause  was  tried  at  bar,  and  Sir  W.  Follett,  Talfourd,  Serjt.,  and  ^fThVMbSr 
£.  V,  Williams,  appeared  for  the  demandants;  and  Sir  John  Campbell  papert/'and 
(Attorney-General),  Kelly,  and  R.  V,  Richards,  for  the  tenant.  ^"^^Xi^"^ 

Four  knights  appeared,  girt  with  their  swords,  with  twelve  other  recogni-  heir  at  law  was 
tors,  and  after  several  of  them  had  been  sworn,  the  demi-mark  was  tendered,  a^ted  F^!^ 

Talfourd,  Serjt.,  objected  that  it  should  have  been  tendered  before  the  Jfi^^jSJ^** 
recognitors  were  sworn ;  but  the  Court  ordered  the  trial  to  proceed.  on  condition 

The  said  Thomas  James  Selby,  by  his  will,  bearing  date  the  10th  of  hu  n'lS^e  to*"^ 
August,  1768,    inter  alia  gave  and  devised  as  follows: — "To  my  right  &tty."   The 
and  lawful  heir  at  law  (for  the  better  finding  out  of  whom  I  direct  thath^hif^ 
advertisements  to  be  published  immediately  after  my  decease  in  some  of  ^'"'J*,^]!*  - 
the    public    papers),    all   my    manors,  lands,   &c.,    in    Buckinghamshire  and  the  estatea 
[including  the  manor  of    Whaddon]    to  hold    the    same  to  my  heir  at  ]Ji,Y/^|\"fh; 
law,  his  heirs,   executors,  administrators,  or  assigns  (or  ever,  chargeable  payment  of  le- 
nevertheless  with  the  payment  of  all   my  just  debts,  funeral  charges,  SlSve  montha 
bonds,  annuities,  and  all  legacies  hereinafter  mentioned;  that  is  to  say,  after  his  de- 
to  my  cousin,   Temperance  Bedford,   I  give  one    thousand  pounds;   to  that  the  testa- 
Mr.  Franklyn,  who  married  Miss  Elizabeth  Wells,  I  give  1000/. ;  and  to  {^'iSa^^tt^ 
Miss  Nelly  Wells  and  Mrs.  Franklyn,  late  Catharine  Wells,  I  give  100/.  an  heir  of  the 
each;  to  Mrs.  Ann  Kent,  sister  to  Temperance  Bedford  before  mentioned,  &J^,°andnot 
1000/. ;  all  which  debts,  together  with  all  which  legacies,  general  charges,  an  lieir  eaparte 
and  appointments,  I  do  hereby  order  and  direct  to  be  paid  by  the  said  heir     ^  c_u« 
at  law,  his  heir,  executor,  or  assigns,  within   twelve  months  after  my  the  condition 
decease;  but  should  it  so  hi^ppen  that  no  heir  at  law  is  found,  I  then  do  J|^*^5§^* 
hereby  constitute  and  appoint  William  Lowndes,  Esq.,  of   Winslow,  in  was  satisfied! ' 
the  county  of  Buckingham,  and  now  major  in  the  militia,  my  lawful  heir,  on  conjuiKfioV" 
condition  he  changes  his  name  to  Selby;  and  I  give  the  estates,  and  all  the  T^Jl^***^! 
manors  before  mentioned,;together  with  all  rights,  hereditaments,  members,  and  that  it  waa  un- 
appurtenances  before  mentioned,  to  the  aforesaid  William  Lowndes,  subject  J^SnVai'n 
to  and  chargeable  nevertheless  with  all  the  legacies,  annuities,  debts,  funeral  manual  from 

charges,  and  other  charges  before  mentioned.  [The  testator  then  devised  other  *^*  ^"*^' 

3.Forthepur« 
pose  of  shewing  the  right  under  vhich  the  tenant  held  the  lands,  certain  decrees  in  chancery 
touching  the  title  to  the  same  land«,  made  in  a  cause  in  which  other  partiea  were  claimants, 
were  held  admissible  in  evidence. 

4.  Where  a  fine  was  levied  by  the  devisee,  bj  his  new  name  of  Selby  :^neld,  no  objection, 
the  lands  being  properly  described.    Vide  What  would  be  the  effect  of  the  fine  if  levied 
'     by  a  tnMtee. 


Lowndes. 
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Cbm.  PUas,  estates  in  trust  for  certain  charities.]  Next,  I  give  to  my  dear  cousin  Tempe» 
^[][^^  ranee  Bedford,  of  Husbome  Crawley,  daughter  of  the  late  Arthur  Bedford, 
minister  of  SAambrooke  before  mentioned,  1000/.  over  and  above  what  is  before 
recited,  this  being  part  of  my  personal  estate,  together  with  all  interest  that  is  or 
shall  become  due ;  and  which  1000/.  is  out  at  use,  and  lent  by  me  to  Sir  Thomas 
Alston,  Bart.  oWdell,  in  the  county  of  Bedford;  and  I  do  also  give  and  bequeath 
to  the  said  Temperance  Bedford  the  two  pictures  of  my  mother  that  hang  up 
in  my  study;  also  the  picture  of  my  grandmother^  also  an  iron  chest,  now 
in  the  hands  of  Mr.  Hoare,  my  banker,  in  Fleet-street,  containing  my  mother's 
jewels  and  some  other  triiQes :  and  also  my  mahogany  chest  of  drawers  in  the 
dressing-room  at  Wandon,  together  with  my  mother's  picture  and  other 
family  pictures ;  together  with  all  notes,  bonds,  moneys,  and  whatsover  dse 
is  contained  in  the  same.  I  also  give  to  the  aforesaid  Temperance  Bedford^ 
her  heirs,  executors,  administrators,  and  assigns,  for  ever,  after  the  decease  of 
my  dearly  beloved  Mrs.  Elizabeth  Hone,  commonly  called  or  known  by  the 
name  of  Vane,  all  that  my  dwelling-house  at  Wavenden,  together  with  all 
messuages,  farms,  lands,  tenements,  hereditaments,  and  premises,  with  their 
appurtenances,  at  Wavenden,  otherwise  Wandon,  aforesaid,  &c.  I  do  al^ 
give  and  bequeath  to  the  said  Temperance  Bedford,  the  perpetual  advowson 
and  disposal  of  the  living  or  rectory  of  Wavenden  aforesaid,  for  ever,  together 
with  the  tithes  of  all  sorts  thereof." 

John  Lord,  Richard  Filkes,  and  Mrs.  Hone,  were  appointed  executors 
and  executrix.  The  testator  had  cousins  on  his  mother's  and  grand- 
mother's side  at  the  time  of  his  death,  one  of  whom  was  the  Temptranes 
Bedford,  named  in  his  will. 

The  Attorney  General,  for  the  tenant,  relied  upon  four  points : — First, 
That  imder  the  terms  of  the  testator's  will,  the  right  heir  was  bound  to  appear 
within  one  year  after  his  death.  Secondly,  That  as  heirs  were  existing  on  the 
part  of  the  paternal  grandmother,  they  were  to  be  preferred  to  Mrs.  Davies, 
who  claimed  through  the  paternal  great  grandmother  (a).  Thirdly,  That 
the  testator  clearly  meant  to  designate  as  his  heir,  ^  an  heir  of  the  blood 
of  the  Selbys,  and  that  he  did  not  intend  to  denote  an  heir  ex  parte 
matemd{by  Fourthly,  That  a  fine,  with  proclamations,  had  been  levied 
of  the  estates  by   William  Lowndes,  the  devisee,  in  Trinity  Term,  1784. 

(a)  It  bt«ame  Qnnecessary  for  the  Coort  Lowndes  familjr.  two  decisions ;  one  of 

to  decide  the  first  and  second  points.     It  Lord  Mansfield  in  1780,  and  another  of  the 

appeared  that  heirs  of  the  paternal  grand-  Court  of  Common  Pleas  in   1781.    The 

mother  were  in  existence,  and  the  counsel  judgment  of  Lord  Mansfield  (see  po$t  ISl) 

for  the  tenant  relied  upon  Mr.  Justice  Biack^  was  given  at  a  trial  at  bar.  on  the  S8d  April, 

iKme's  argument,  %  Black.  Com.  288,  as  to  1780,  in  the  Court  of  Kbg's  Bench«  wheie- 

the  priority  of  the  right  of  succession  be-  in  certain  persons,  who  also  claimed  to  be 

tween  Nos.  10  and  1 1  in  the  pedigree,  as  heirs  at  law  €9  parte  matema,  to  the  said 

there  discussed.    On  the  other  hand,  it  was  Thomas  James  Selby,  were  demandants,  to 

contended  by  the  counsel  for  the  demand-  recover  the  same  estates  from  the  father  of 

ants,  that  the  Stat.  3  &  4  W.  4,  c.  106.  sec.  the  present  tenant.    The  judgment  of  Lord 

8.  was  declaratory  of  the  law  upon  this  sub-  Loughborough  (see  post,  p.  1S2(  was  «le!i- 

ject,  and  was  therefore  an  additional  au-  vered  in  the  Court  of  Common  Pleas  on 

thority  against  Mr.  Justice  Blaekstone^s  the  lstof/«it«,  1781,  upon  a  special  ver- 

opinion.  diet  found  at  the  Bucks  Lent  assises  in  1781 , 

(6)  In  support  of  this  view  of  the  case,  in  an  ejectment  between  the  same  parties, 

which  was  the  point  upon  which  the  Court  The  notes  of  the  judgments  were  autheati- 

olttmatelj  gave  an  opinion,  the  Attorney-  cated  by  memorandums  on  the  briefs  of 

General  Nad  from  Mr.  Gwmeifs  aotes^  Serjeants  HUl  and  Rooks,  who  were  ia  the 

taken  at  the  time,  and  preserved  by  the  causes.    The  demandaot's  counsel  ia  bis 
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By  the  evidence  produced  in  support  of  the  tenant^s  case  it  appeared  that, 
upon  the  death  of  the  testator,  the  devisee,  William  Loumdes,  had  entered 
into  possession  of  the  estates.  The  court  rolls  of  the  manor  of  Whaddcn 
were  produced,  by  which  it  appeared  that  Mr.  Lowndes  had  held  courts  as 
lord  of  the  manor,  by  the  name  of  William  Lowndes,  from  1774  to  1781. 
No  courts  were  held  from  1781  until  November  1783,  when  he  held  a  court 
by  the  name  of  William  Lowndes  Selbjf:  in  1784,  by  the  name  of  William 
Selby,  formerly  William  Lowndes;  and  afler  that  time  by  the  name  of 
William  Selby,  It  also  appeared  that  various  persons  had  claimed  the 
estates  of  the  testator  under  the  will,  and  that  they  had  taken  proceedings 
at  law  and  in  equity  to  establish  such  claims.  The  proceedings  in  equity 
were  a  decree  in  Chancery,  dated  23d  of  April,  1779,  i^n  two  bills, 
one  filed  by  Mrs.  Hone,  the  executrix  of  the  testator,  against  William 
Lowndes  and  others,  and  the  other  filed  by  William  Lowndes  against  Mar- 
garet Welis  and  others ;  by  that  decree  the  bills  were  ordered  to  be  retained 
for  twelve  months,  and  in  the  meantime  Margaret  Wells,  and  other  claimants, 
were  ordered  to  bring  an  ejectment  to  recover  the  premises  at  law  (c);  and  by 
a  final  decree  in  these  two  causes,  dated  the  28th  March,  1783,  the  Court, 
amongst  other  things,  directed  the  appropriation  of  the  moneys  which  had 
been  received  for  the  rents  of  the  Whaddcn  estates,  by  the  said  William 
Lowndes  Selhy,  the  receiver ;  and  further  declared,  that  the  premises  devised 
b}'  the  testator  to  William  Lowndes  Selby,  were  to  be  considered  as  belong- 
ing to  him,  and  it  was  ordered  that  he  should  be  let  into  possession  thereof, 
and  that  all  the  title  deeds  and  writings  relating  thereto  should  be  delivered 
to  him.    In  the  course  of  the  trial 

Sir  W,  Follett  objected  to  the  admission  of  these  decrees  in  evidence. — The 
demandants  claim  by  title  paramount  to  the  parties  to  these  proceedings  in 
equity,  and  the  demandants  are  not  parties  or  privies  to  them.  These  suits 
might  have  been  altogether  collusive,  and  the  decrees  are  res  inter  alios  gesta. 

The  Attorney-General,  contrd. — The  decrees  are  ofiered  for  the  purpose  of 
shewing  in  what  character  Mr.  Lowndes  was  in  possession  of  the  estate 
at  the  time  they  were  made.  That  he  was  first  a  receiver  of  the  rents  under 
the  direction  of  the  Court,  and  was  afterwards  declared  the  devisee  of  the 
estates  under  the  will. 

TiNDAL,  C.  J. — There  is  no  objection  to  the  admission  of  these  decrees  for 
the  purpose  of  shewing  the  right  in  which  Mr.  Lowndes  then  held  the 
estates,  but  they  are  not  conclusive  as  to  that  right.  As  to  the  objection 
that  they  are  res  inter  alios  gestof,  it  is  usual  in  many  cases  to  admit  in 
evidence  writs  and  judgments,  in  actions  against  third  persons,  for  the  purpose 
of  shewing  the  character  of  a  transaction. 

In  continuation  of  the  tenant's  case  it  was  also  proved,  by  the  production 
of  the  title  deeds,  that  the  estates  in  Bucks  were  purchased  by  tlie  testator, 
his  lather,  and  grandfather,  at  difierent  periods,  between  the  years  1653  and 

addretB  to  the  jury,  objected  that  these  de-  caae»  it  has  been  thought  proper  to  print  the 

cisioDS  were  not  to  be  found  in  anv  Book  jodgments  at  length. 

of  Reports.     As   the  doctrines  adranced  (c)  These  proceedings  at  law  are  detailed 

bj  Lords  Mansfield  and  Louffhborokgh  are  in  the  last  note  (6). 

recognised  and  confirmed  in  the  present 
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Gm^^eat.     1 768  (rf),  and  the  fine  with  proclamations,  levied  hy\  WiUiam  8eldy,  the  devise^ 
^'^'^        by  the  name  of  William  Selby,  in  Trinity  Ternt,  1784,  was  also  proved. 

Tal/ourd,  Serjt.,  on  behalf  of  the  demandants,  addressed  the  grand  assixe. 
Upon  the  efiect  of  the  fine  levied  in  1784,  he  submitted  that  WilHam  LomndeM 
was  a  mere  trustee  for  the  right  heir  until  he  should  be  discovered,  and  that 
therefore  it  did  not  operate  adversely.  Another  objectimi  to  the  fine  is,  that 
it  was  levied  by  the  devisee,  by  the  name  of  Selby,  whereas  he  was  cmly  known 
to  the  world  by  the  name  of  Loumdes,  and  under  that  name  he  had  hM 

possession  of  the  estates.    The  fine  must  therefore  be  considered  void. 

[Tindal,  C.  J.— You  do  not  deny  that  the  lands  are  properly  described.]— 
No.     Upon  the  conclusion  of  Tal/ourd^s  address 
I 

The  Attorney-General  suggested  whether  the  tenant's  case  was  not  so 
clear  upon  the  two  last  points  upon  which  he  relied,  as  to  make  it  unneces- 
sary for  the  demandants  to  prove  their  pedigree,  inasmuch  as  if  it  was 
established,  it  would  not  avail  them. 

TiNDAL,  C.  J.— It  does  seem  to  me  unnecessary  to  proceed  any  iWther 
with  the  case,  because  we  should,  b  point  of  law,  decide  against  the  de- 
mandants' daim  if  the  pedigree  was  proved. 

Tal/ourd,  Serjt.  then  tendered  a  bill  of  exceptions;  whereupon  the  Court 
directed  the  trial  to  proceed ;  and  much  evidence  was  received  in  support  of 
the  pedigree  (e). 

The  following  is  the  substance  of  the  charge  to  the  grand  assize. 

TiNDAL,  C.  J. — You  are  summoned  to  determine  by  your  recognition, 
whether  William  Selhy  Laumdee,  the  tenant  of  the  lands  in  dispute,  hath  more 
right  to  them  than  the  demandants,  John  Daviee  and  Elizabeth  his  wife. 

The  demandants  claim  iindcr  a  pedigree,  whereby  EUzabeih  Daviee  daims 
to  be  heir  at  law  of  nomae  Jamee  Selby,  the  person  last  seised ;  on  the 
other  hand,  the  tenant,  Mr.  Lotondeep  says,  that  he  is  entitled  to  the  estates, 
as  heir  at  law  to  his  father,  who  is  the  devisee  named  in  the  will  of  the  said 
Thomas  Jamee  Selby.  There  are,  therefore,  two  questions,  one  of  which  is  a 
question  of  law,  and  the  other  a  question  of  &ct.  There  is  no  doubt  but  that 
Thomae  Jamee  Selby  died  seized  of  the  estates  in  question,  on  the  7th  />e- 
cember,  1772.  The  period  of  time  within  which  a  writ  of  right  must  be  sued 
out  is  60  years,  and  it  appears  that  the  writ,  in  this  case,  was  sued  out  on  the 
6th  oT  December,  1832,  which  is  exactly  one  day  before  the  expiration  of  that 

id)  Lord  Man^ld  notices  the  efiect  of  "  To  Jamei  Selby,  of  fVavenden,  id  the 

tbeie  purchases  in  his  jodgment,  pott,  131.  countie  of  Buckingham  [vhich  answered 

(«)  It  is  not  necessaiT  to  go  into  the  facts  the  description  of  the  grandfather  of  the 

relating  to  this  part  of  the  case.    The  pedi-  testator],  the  son  and  only  itsue  of  Tkomas 

gree  was  clearlv  traced  as  far  back  as  to  Selby,  of  Netem,  in  this  conatie,  by  wty 

James  Lloyd,  of  Moningion,  in  Pembroke^  sister  Mary,  his  deceased  wife,  I  give  tiie 

shire,  who  died  in  1670.    To  prove  the  sam  of  fortie  pounds."    It  was  strongly 

relationship  of  the  testator's  family  and  this  contended  by  the  counsel  for  ihe  tenant, 

James  Lloyd,  his  will  was  produced  from  that  this  will,  which  was  the  only  link  to 

the  Consistory  Court  of  Carmarthen,  dated  connect  the  two  families,  was  a  forgery. 

8d  September,  1669,  and  that  contained  a  Ttieparticularityof  the  description  of  Jennes 

remarkable  bequest  in  the  following  words :  Selby  was  the  subject  of  much  obs^vation. 
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period. — [After  some  preliminary  observfttions  upon  the  case  generally,  Cmn^FUat. 
and  upon  the  evidence  given  in  support  of  the  pedigree,  which  are  not 
material,  the  learned  judge  said,] — But  if  you  are  of  opinion  that  the  de- 
mandant has  not  failed  in  proving  her  pedigree,  then  it  becomes  my  duty  to 
state  to  you  what  is,  in  point  of  law,  the  effect  of  the  devise  in  question,  and 
also  of  the  fine  which  was  levied  in  1784. 

First,  what  estate  did  William  Lowndes  take  on  the  death  of  the  testator? 
And  we  are  all  of  opinion  that  the  devise  was  one,  which,  under  the  circum- 
stances, vested  the  estate  in  fee-simple  in  William  Lowndes,  the  devisee,  upon 
the  &ilure  of  an  heir  of  the  blood  of  the  Selbys.     It  appears  that  the  father 
of  the  testator  died  when  he,  the  testator,  was  not  more  than  four  years  old, 
and  his  mother  when  he  was  about  eleven.     He  was  undoubtedly  aware  that 
he  had  relations  living  on  his  mother^s  side,  but  it  is  impossible  to  read  this 
will  without  seeing  that  he  had  not  any  knowledge  of  an  heir,  bearing  the 
name  of  his  own  family.     That  being  so,  he  says  in  his  will,  "  I  give  and 
devise  to  my  right  and  lawful  heir  at  law  (for  the  better  finding  out  of  whom 
J  direct  advertisements  to  be  published  immediately  afler  my  decease  in  some 
of  the  public  papers),  all  my  manor  of  Whaddcn  and  Nash,''*    The  first 
<|uestion,  therefore,  is,  what  is  the  meaning  of  the  testator  in  using  the  words 
''my  right  and  lawful  heir?"    In  their  general  and  unlimited  sense,  they 
would  mean  an  heir  exparte  maiema,  or  exports  patemd,  and  would  carry 
within  their  sweep  any  persons,  at  any  distance,  who  could  trace  out  their 
consanguinity.    But  although  these  words  are  used  so  generally  in  the  first 
part  of  the  devise,  we  think  they  are  cut  down  and  restramed  to  a  more  par« 
ticular  sense,  and  that  they  denote  an  heir  of  the  blood  of  the  Selbys,     This 
is  manifest,  for  in  the  first  place,  if  he  had  intended  that  any  heir  should 
inherit  the  estates,  he  need  not  have  made  the  devise  at  all,  for  the  law  would 
have  given  the  property  to  the  heir,  however  remote  he  might  be.    He  also 
gives  the  estate  to  Mr.  Lowndes,  upon  condition   '^that  he  changes  his 
name  to  Seldy,^*  which  shews  that  he  wished  that  his  heir  should  have  the 
name  of  Selby,  and  this  brings  one's  mind  very  far  to  the  conclusion,  that  he 
intended  by  the  advertisements  to  search  for  an  heir  of  the  blood  of  the 
Selbys,  for  in  failure  of  such  an  hen*  he  makes  a  stranger  his  lawful  heir,  upon 
condition  that  he  takes  that  name.    But  the  matter  does  not  rest  here.    The 
testator  actually  knows,  that  there  are  persons  living  who  would  be  his  heirs 
in  the  larger  and  unlimited  sense,  and  yet  he  passes  therfi  by  and  merely 
gives  them  a  legacy ;  for  in  one  part  of  his  will  he  gives  a  legacy  to  Tern" 
peranee  Bedford,  whom  he  describes  as  his  cousin,  and  he  afterwards  leaves 
the  advowson  of  Wavenden  to  the  same  person.     In  endeavouring,  therefore, 
to  discover  what  the  intention  of  the  testator  was,  we  find  that  he  gives,  in 
the  largest  and  most  general  way,  his  estate  at  Whaddon  to  his  lawful  and 
right  heir ;  and  we  find  aflerwards  a  person  described  in  his  will,  who  was 
his  heir,  in  case  no  nearer  heir  exparte  matemd  could  be  found,  and  yet  he 
passes  her  over,  and  merely  gives  her  a  legacy :  Therefore  upon  that  ground 
I  should  say  it  is  clear  that  the  testator  meant  to  describe  heirs  exparte 
patemd.     There  are  other  reasons  which  have  occurred  to  us,  namely,  that 
there  is  something  unusual  in  the  terms  of  the  devise  to  Mr.  Lowndes, 
The  testator  does  not  say  that  if  any  heir  cannot  be  found,  then,  that  he 
devises  to  him ;  but,  he  designates  him  his  "  heir  at  law."    He  says  '*  if  it 
should  happen  that  no  heir  at  law  is  found,  I  then  do  hereby  constitute  and 
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Cam,  Pleas,  appoint  WiUiam  Lowndes,  Esq.  my  lawAil  heir,"  making  him,  as  by  the  old 
Roman  law,  his  adopted  heir ;  a  person  standing  in  loeo  kmredU.  And  then 
we  must  add  that  there  are  certain  duties  to  be  performed  by  this  heir ;  he 
is  charged  with  the  payment  of  l^acies  and  annuities,  which  are  charged  upon 
the  estate ;  it  therefore  became  necessary  that  the  devisee  should  take  the 
estate  that  he  may  raise  those  charges  by  sale  or  mortgage.  How  then  can  we 
say  that  he  intended  that  this  should  be  ambulatory  during  sixty  years  !  for  in 
that  case  the  objects  of  his  bounty  would  all,  undoubtedly,  be  dead.  Looking, 
therefore,  at  these  circumstances,  which  are  strong  indications  of  tbe  intention 
of  the  testator  to  use  the  words  in  a  limited  and  restrained  sense,  we  boM,  that 
the  heir  at  law,  whom  the  testator  first  meant  to  describe,  was  an  h&a  of  the 
blood  of  the  Selbys;  and  no  such  heir  having  been  found,  and  the  demandant 
not  being  such  heir,  the  devise  to  William  Lowndes  was  a  good  and  valid 
devise.  I  shall  not  enter  into  a  discussion  of  the  two  other  points  which 
have  been  made,  as  it  is  unnecessary  to  discuss  them;  but  there  is  one 
relating  to  the  fine  to  which  I  will  call  your  attention.  It  appears  that  aHer 
the  death  of  the  testator,  there  were  certain  proceedings  taken  in  CAoncery, 
and  that  in  the  course  of  these  proceedings  Mr.  Lowndes  was  appointed 
receiver  of  the  rents  of  the  estate,  and  that  whilst  he  remained  receiver  he 
held  the  courts  of  the  manor  by  his  name  of  William  Lowndes.  I  do' not 
think  he  could  have  done  otherwise,  for  at  that  time  he  was  a  public  officer  of 
the  Court  of  Chancery,  After  that  a  final  decree  in  the  cause  was  made,  and 
from  that  time  the  court  rolls  shew,  first,  the  addition  of  Selby  to  his  name, 
and  aflerwards  the  dropping  of  his  own  name,  and  the  use  of  the  name  of 
Selby  alone.  By  the  decree  he  was  in  the  receipt  of  the  rents  and  profits  of 
the  estate ;  and  the  only  question  of  fact  is  whether  he  was  receiving  these 
rents  as  actually  in  the  dominion  of  the  estates  in  his  own  right,  assertii^ 
the  freehold  to  be  his  own ;  or  whether  he  went  on  receiving  them  as  a  trustee, 
to  be  accountable  thereafter  to  other  persons.  It  appears  to  me  that  he 
received  that  which  he  conceived  and  claimed  to  be  his  own,  in  his  own  name, 
and  in  his  own  right.  And  if  that  is  so,  then  this  fine  which  was  levied  by 
him  is  a  good  fine  in  a  court  of  law ;  for  if  he  had  the  freehold  in  him,  by 
right  or  wrong  when  it  was  levied,  it  would  be  a  good  fine.  If  on  the  other 
hand,  he  was  a  mere  trustee  for  other  persons,  I  am  not  prepared  to  say  that 
the  fine  would  not  be  a  good  bar  in  a  court  of  law,  although  a  court  of  equity 
might  hold  him  still  responsible  to  those  persons  for  whom  he  was  a  trustee. 
But  if  you  are  of  opinion  that  Mr.  Lowndes  was  in  the  receq>t  of  the  profits, 
claiming  them  as  his  own,  then  this  was  clearly  a  valid  fine,  and  aAer  the 
proclamation  and  five  years  non-claim,  that  would  be  a  bar  against  all  the 
world,  and  this  point  alone  would  be  sufficient  to  entitle  the  tenant  to  your 
verdict 

A  question  has  been  asked  by  one  of  the  grand  assize,  namely,  vrhether 
Mr.  Lowndesy  the  devisee,  changed  his  name  according  to  the  condition 
contained  in  the  will.  It  appears  that  Mr.  Lowndes,  whilst  he  acted  as 
receiver  of  the  rents  of  the  estate,  used  his  own  name  in  holding  the  courts 
After  that  time  he  used  the  name  of  Selby  in  conjunction  with  that  of 
Lowndes,  and  I  am  not  prepared  to  say  that  that  would  not  be  a  sufficient 
observance  of  the  testator's  direction.  But  at  all  events  he  afterwards 
changed  it  entirely,  and  omitted  the  name  of  Lowndes.  It  is  not  necessary 
to  make  any  application  for  a  royal  sign  manual  for  leave  to  diange  a  nama 
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It  is  a  mode  which  is  often  adopted  for  the  purpose  of  giving  a  greater  pub- 
licity to  the  change,  but  there  is  nothing  to  prevent  a  person  from  changing 
his  name,  and  he  may,  provided  it  is  not  done  for  a  fraudulent  purpose,  work 
his  way  in  the  world  with  his  new  name  as  well  as  he  can.  Therefore  this  is 
not  an  objection  which  can  succeed.  But  this  is  an  objecticm  which  will  not 
arise  if  the  fine  has  been  duly  levied ;  or  if  the  demandant  has  failed  in 
establishing  her  pedigree ;  and  it  is  equally  out  of  Court,  if  this  will  is  one, 
as  we  think  it  is,  which  intended  only  to  benefit  an  heir  of  the  blood  of 
ihe  Selbifs. 

Before  the  Recognitors  retired  to  consider  their  verdict,  Tai/aurd  tendered 
his  bill  of  exceptions,  which  excepted  to  the  opinion  delivered  by  the  Court, 
upon  two  grounds.  First,  Upon  the  construction  given  to  the  devise;  and 
Secondly,  Upon  the  efiect  of  the  fine  and  proclamations. 

The  Loid  Chief  Justice  said,  that  in  the  trial  of  a  writ  of  right,  a  special 
verdict  could  not  be  given. 

The  grand  assize  found  a  verdict  generally  for  the  tenant  (/). 


CbM-PteuL 


(/)  It  appeared  that  the  grand  assiie 
were  oot  all  agreed  whether  the  pedigree 
bad  been  proved. 

Dob  d.  Ellbiv  Wblls  and  others  v.  W. 
Lowndes. 
{In  the  King* 9  Bench,) 
Upon  a  trial  at  bar  of  tbie  cause  (see  ante, 
p.  126,  note  b.)  Lord  Mantfield,  addressing 
the  jury,  laid : — The  quet lion  is  a  question 
of  constnctioo,  analogous  to  a  question  of 
identity ;  for  the  whole  tumn  on  this.  Whom 
did  the  testator  mean  by  "  my  rigbtfol  heir, 
whom  1  don't  know;  my  rightful,  lawful 
heir?"  And  it  is  very  different  from  what 
the  case  would  haveoeen  if  he  had  said, 
"  I  give  to  Mr.  Lowndes  roy  estate  in  case 
no  beiris  found,"  or, "  1  give  him  the  estate 
DDtil  an  heir  shall  be  found:*'  then  Mr. 
Lowndee  could  retain  nothing,  if  there  were 
any  one  who  could  claim  by  descent;  but 
that  is  not  the  case ;  for  here  is  a  gentle- 
man who  haa  estates  purchased  by  his 
grandfather,  estates  purchased  by  his  fa- 
ther, and  estates  purchased  by  himself;  and 
all  of  them  come  within  the  local  descrip- 
tion that  is  the  subject  matter  of  this  devise. 
An  heir  exparte  patema,  an  heir  of  the 
blood  of  the  Selbyt,  would  certainly  take 
them  alL  Bat  suppose  there  is  no  heir 
Dpon  Uie  part  of  the  father,  and  the  estate 
is  to  go  in  descent  on  the  part  of  the  mother, 
grandmother,  and  great  grandmother,  who 
shall  be  his  heirs  depends  upon  the  title  to 
the  estate.  If  it  be  an  estate  purchased  by 
himself,  it  goes  one  way;  if  purchased  by 
his  father,  another  way ;  if  by  the  grandP 
father,  it  goes  another  way ;  because  you 
must  go  a  line  back ;  for  the  wife  can  never 
inherit  to  her  husband,  or  any  body  claim- 
ing under  her :  you  must  go  back  to  get  to 
the  blood.    And  if  that  is  the  case,  who  is 


the  person  here  described?  for  here  are 
three  right  and  lawful  heirs  when  the  rule 
of  who  is  heir  is  taken  from  the  subject- 
matter.  If  1  speak  of  an  heir  applied  to 
borough  BnglUh  lands,  I  speak  of  the 
younger  son ;  if  I  speak  of  an  heir  in  Kent, 
gavelkind;  if  I  speak  of  the  heir  general, 
or  an  heir  in  tail,  they  all  take  by  descrip- 
tion from  the  subject-matter.  But  this  tes* 
tator  describes  a  person  to  whom,  as  his 
rightful  heir,  he  gives  the  whole :  that  places 
the  Court  under  the  necessity  of  finding  out 
a  meaning  for  this  expression,  rightful  heir ; 
and  that  is  to  be  collected  from  circum- 
stances. Just  as  if  a  father  had  two  sons  of 
the  name  of  JoAn,  and  left  property  to  his 
son  JoAa,  you  must  find  out  from  collateral 
circumstances  which  he  meant  Now,  it 
strikes  me,  this'man  meant  an  heir  upon  the 
part  of  his  father ;  and  that  he  should  be  of 
the  name  of  Selbys  and  that  appears  from 
various  circumstances.  In  the  first  place, 
it  appears  this  gentleman's  grandfather  and 
a  brother  came  into  Buckinffhamshire  from 
the  north  country :  they  either  did  not  know 
much  of  their  families,  or  their  families, 
perhaps,  were  so  obscure  and  low,  they  did 
not  publish  it  in  Buckinghamthire ;  bat 
they  rose  to  good  circumstances  and  a  cer- 
tain degree  of  consequence  in  life.  Then 
they  rose  much  higher  by  means  of  the 
great  fortune  they  acquired  by  the  serjeant. 
But  the  Serjeant  had  not  traced  back  his 
pedigree  in  the  north,  and  nobody  was  able 
strictly  to  find  out  what  his  family  was,  nor 
to  whom  they  belonged.  As  to  the  testator, 
Mr.  Selby,  he  knows  very  well  hu  relations 
upon  the  part  of  his  mother ;  and  he  knows 
his  relations  upon  the  part  of  his  grand- 
mother, his  grandfather's  wife.  But  the 
heir  in  view,  the  object  of  his  bounty,  is  a 
person  he  does  not  know — a  person  not 
found— but  a  person  to  find  whom  he  desires 
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Com,  Pleai,     adverttsemeDts  to  be  pot  in  the  paper.  The 

>^^t*  *      relations  he  did  know,  he  did  not  mean  to 

Davibs         enjoy  the  estate  if  there  was  no  heir  prefer- 

V.  able  to  Mr.  Lowndes  :  for  he  knows  the 

LOWMOSS.  Bedford*,  he  knows  the  WeUt%  he  knows 
the  Alstarus  he  gives  to  some  very  boanti- 
fal  le^cies,  and  he  gives  to  Mr.  Loumdet 
the  estate,  unless  an  heir  shall  be  found. 
He  describes  Temperance  Bedford  by  the 
terms  of  his  dear  constn ;  he  describes  the 
plaintiffs  who  are  now  claiming,  and  he 
gives  them  all  legacies;  and  it  is  admitted 
in  the  case  he  perfectly  knew  they  were  his 
relations.  If  any  of  these  are  his  heir,  he 
knew  nothing  or  it,  and  supposes  him  a 
person  yet  to  be  found,  and  unless  that  heir 
IS  found,  whom  he  knows  nothing  of, 
Lowndet  is  to  have  the  estate.  The  infer- 
ence is  very  strong,  in  my  opinion,  that  he 
meant  an  heir  upon  the  part  of  his  father; 
and  unless  an  heir  upon  the  part  of  his 
father  was  to  be  found,  a  person  he  did  not 
know,  he  meant  the  estate  should  go  to  Mr. 
Loumdet,  All  the  circumstances  are  ad- 
mitted; therefore  I  do  not  know  what  to 
leave  lor  you,  but  to  find  a  verdict  for  the 
defendant 

Verdict  for  the  Defendant 


Dob  d.  Ellbn  Wblu  and  others  v. 

IiOWNDBS. 

(/» the  Common  Pleas,) 

Upon  a  special  verdict  found  at  the  Bucks 
Lent  assizes.  1781  (see  auto,  p  126,  n.  b.). 
Lord  Loughborough,  C.  J.,  delivered  the 
following  judgment : — 

On  the  part  of  the  lessors  of  the  plaintiff, 
it  is  contended,  in  the  first  place,  that  they 
are  entitled  to  all  the  premises  under  the 
will,  they  being  the  persons  described  in 
that  will  under  the  denomination  of  the 
right  and  lawful  heir  of  the  testator. 

In  the  second  place,  it  is  contended  that, 
if  they  are  not  so  entitled,  yet  they  are  en- 
titled by  descent  to  all  the  premises,  except- 
ing the  estate  at  Littte  Harwood  and  the 
leasehold;  that  they  take  by  descent,  as 
heirs  at  law.  the  limitation  over  to  the  de- 
fendant Mr.  Lowndes,  being  an  executory 
devise,  too  remote,  and  therefore  void. 

This  last  point  was  started,  and  very  in- 
geniously argued  upon  the  second  argu- 
ment ;  and  at  first  view,  perhaps,  there  is 
somewhat  specious  in  it  I  will  take  notice 
of  it  first,  in  order  to  lay  it  aside,  because 
it  appears  to  be  merely  specious.  The 
argument  upon  that  point  proceeds  thus  :— 
There  is  in  this  will  a  devise  to  the  right 
and  lawful  heir  and  his  heirs.  There  is 
then  a  devise  to  William  Lowndes  and  his 
heirs.  This  latter  devise,  it  is  contended, 
cannot  take  effect  as  a  vested  estate,  because 
it  would  be  a  fee  upon  a  fee ;  it  must  there- 
fore be  executory,  and  if  it  is  executory,  it 
is  too  remote,  u>r  the  commencement  of  it 
is  indefinite.  The  whole  of  this  argument 
seems  to  me  to  be  an  obvious  fallacy.  It 
is  said  that  there  is  a  devise  here  to  the  right 
and  lawful  heir  and  his  heirs :  it  is  true  that 
there  is  a  clause  in  the  will,  respecting  the 


dispositioa  of  the  ettale,  prior  to  the  deHse 
to  William  Lowndes  i  but  whether  in  that 
clause  of  the  will  there  is  contained  a  devise 
of  tlie  estate  or  not  >«  the  very  question  in 
the  cause.  If  the  person  is  ascertained  to 
whom  the  estate  is  given  under  that  clause, 
then  it  is  very  clear  that  no  estate  is  given 
to  WUliam  Lowndes  s  not  because  t^  de- 
vise to  him  is  too  remote,  but  because  upon 
that  supposition  there  is  nothing  riven  to 
him.  The  prior  devise,  as  it  u  a  little  im- 
properly called  in  the  argument,  u  to  a 
person  not  named,  but  described — whose 
existence  is  doubtful,  but  not  eventual. 
Whether  at  the  death  of  the  testator  there 
doth  or  not  exist  a  person  to  whom  the  de- 
scription applies,  is  a  certain  though  it  is 
an  unknown  fact  If  there  does  exist  such 
a  person,  nothing  is  given  to  Mr.  Lowndes; 
if  there  does  not,  the  estate  vests  imme- 
diately in  Mr.  Lowndes  :  therefore  there  is 
no  objection  to  the  legality  of  the  devise  to 
Mr.  Lowndes  in  the  creation  of  that  device. 
Whether  it  obtains  in  his  favour  or  not  may 
not  be  exactly  known,  at  the  death  of  the 
testator ;  but  it  is  absolutely  certain,  if  there 
is  a  person  answering  to  the  description  of 
that  clause  prior  to  the  nomination  of  Mr. 
Lowndes,  that  person  takes,  and  Mr-Lowndes 
never  can  take.  On  the  other  hand,  if  there 
is  no  such  person  as  answers  to  that  descrip- 
tion, Mr.  Lowndes  takes;  and  the  estates 
vest  in  him.  Neither  would  it  make  void 
the  devise  to  Lowndes,  though  it  were  ad- 
mitted in  the  argument,  and  though  it  were 
expressed  in  the  will,  that  the  purpose  of 
inserting  his  name  in  the  will  was  to  preveot 
an  escheat  The  authorities  upon  that  point 
cited  by  Mr.  Serjt  Hill  are  all  true.  It  is 
true  that  no  estate  can  be  created  by  a  will 
that  is  against  the  rules  of  law ;  but  there 
are  no  rules  of  law  that  either  by  will  or 
deed  a  grantee  or  feoffee  should  not  take 
against  the  lord. 

The  case  then  comes  entirely  to  depend 
upon  the  first  question,  and  that  is,  whether 
the  lessors  of  the  plaintiff  are  entitled  to 
take  under  the  descnption  of  right  and  law- 
ful heir  of  the  testator,  Thomas  James 
Selby, 

But  before  I  come  to  consider  the  parts 
of  tlie  will  from  whence  the  exposition  of 
these  words  is  argued  upon  either  side,  it 
may  be  proper  to  observe,  that  the  common 
topic  of  argument  from  the  favour  due  to 
the  heir  at  law,  is  totally  inapplicable  to  the 
present  case.  The  lessors  of  the  plaioiiff 
are  relations  to  the  testator,  but  they  do  not 
claim  by  descent :  in  this  case  they  certainly 
have  no  legal  right  to  the  leasehold  estate, 
and  they  have  as  little  right  to  one  part  of 
the  freehold,  a  small  part  indeed,  but  still 
a  part  of  that  which  is  comprised  in  the 
general  devise :  they,  as  well  as  the  defend- 
ant, Mr.  Lowndes,  claim,  and  can  only 
claim  under  the  will.  When  they  therefore 
introduce  themselves  as  claimants  under  the 
will,  it  is  not  just  reasoning  to  talk  of  the 
favour  that  is  due  to  heirs  at  law.  Bot 
perhaps,  it  would  not  be  quite  fair  to  dismiss 
this  topic  without  a  little  more  observauon 
upon  it    It  is  an  established  rule  laid  dowi> 
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is  many  ttd  my  andent  aothoriliM,  that 
•a  heir  at  law  U  not  to  be  disinherited  with- 
oot  expfeft  words,  necessary  impHcalioD, 
or  declaration  plain.    The  foundation  of 
the  mle  is  obvioas  and  plain.   The  right  of 
the  heir  by  descent  is  certain ,  and  therefore 
he  is  not  to  be  disinherited :  and  the  rule 
always  speaks  of  an  heir  at  law,  in  the  cha- 
racter of  heir,  and  taking  by  descent.    The 
law  gires  an  estate  to  the  heir  if  there  is  no 
other  person  to  take  it ;  and  he  who  claims 
in  opposition  to  that  clear,  undoubted,  and 
cetuio  right,   must  shew  a  better  title  : 
therefore  no  doubtful,  no  ambiguous,  and 
no  oncertain  intent  sbsJl  take  away  the  clear 
right  of  the  heir  at  law.    Let  us  consider, 
then,  in  the  present  case,  whether  there  are 
aoy  of  the  contending  parties  that  stand  in 
the  situation  of  the  heir  at  law  claiming  by 
descent    Here  is  a  will  produced,  to  which 
both  parties  resort :  in  that  will  the  name  of 
WUliam  Lowndes  is  found ;  and  there  can 
be  no  hesitation  as  to  his  identity     The 
odIt  question  is.  whether  the  three  lessors 
of  the  plaintiff.  BlUabeth  WelU  and  the  two 
Franklynt,  are  described  in  the  devise  an- 
tecedent to  the  devise  to  Lowndes.    Unless 
their  title  can  be  made  out  clear,  Lowndes* 
title  is  clear  and  certain  upon  the  will. 
Upon  examining  the  argument  upon  the  in- 
terpretation of  the  clause,  we  must  allow 
that  they  are  relations,  and  that  they  are 
relations  capable  of  succeeding,  and  that, 
therefore,  they  are  entitled  that  no  words 
shall  he  strained  or  forced  to  exclude  them. 
On  the  part  of  the  lessors  of  the  plaintiffs, 
the  great  argument  (for  all  that  was  urged 
ia  thie  case  results  to  this  argument,  and 
SDpporU  one  or  other  of  the  propositions 
contained  in  it) — the  great  argument  was 
this:— the  testator,  it  is  said,  was  ignorant 
who  personally  was  his  heir;  he  was  even 
ignorant  to  what  relation,  by  the  rules  of 
succession,  the  character  of  heir  would  be- 
long; but,  whoever  the  persons,  and  what- 
ever their  rieht,  the  testator  meant  to  describe 
their  legal  utle  ;  and  his  intention  was,  that 
the  law  should  name  his  heir.    Upon  this 
proposition  the  whole  of  the  plaintiff*s  case 
depends,  and  it  will  be  necessary  to  examine 
the  several  parts  of  it.    That  the  testator 
was  ignorant  of  who  personally  was  his 
heir— 4hat  he  did  not  know  the  individual 
or  individuals  who  were  to  succeed  in  that 
character— is  certainly  true,  and  I  take  it  to 
be  the  only  certain  part  of  this  argument 
I  rather  believe  that  the  testator  did  not 
know  that  there  might  be  some  possible 
relation  whose  claim  would  extend  to  all 
the  lands,  that  either  he,  his  father,  or 
grandfather  bad  acquired,  whose  right  he 
meant  to  preserve,  to  whom  it  might  be 
necessary  to  give  the  leasehold  estate,  and 
whom  lie  likewise  sought  to  charge  with 
the  legacies.     The  words  he  has  used  are 
certainly  but  Ul  adapted  to  convey  that  kiea ; 
for  a  person  that  I  have  described  would  be 
a  person  of  the  blood  of  the  Selhys,  who 
would  succeed  to  the  entire  estate,  whether 
descended  from  the  gnadfatber,  the  father, 
or  of  his  own  purchase,  and  would  be  the 


general  renvesentative  of  that  family  which 
he  wished  to  establish.  But  this  I  sute 
only  as  a  matter  of  conjecture.  1  hold  it  to 
be  certain  that  the  testator  did  not  know 
who  the  person  was,  for  he  directed  means 
to  be  used  to  find  out  the  person.  I  do  not 
hold  it  to  be  certain  that  the  testator  was 
ignofant  what  right  the  law  threw  upon 
particular  classes  of  relations.  But  1  take 
It  tc  be  by  no  means  true  that  the  testator 
meant  that  the  law  should  name  his  heir ; 
for  I  think  it  is  as  plain  as  it  can  be  made 
by  any  instrument,  that  the  testator  has 
with  great  anxiety  endeavoured  to  guard 
against  this.  One  observation  on  the  whole 
will  is,  that  the  idea  of  family  is  very 
strongly  marked ;  continuing  the  name,  and 
being  represented  in  his  possessions,  and 
in  his  seat  in  the  country ;  and  throughout 
the  whole  of  the  will  it  certainly  would  be 
straining  exceedingly,  and  not  only  strain- 
ing but  obliterating  a  great  deal  of  it,  to 
suppose  that  in  this  instrument  the  least 
idea  prevailed  of  an  intestacjr :  the  law,  if 
the  testator  meant  to  refer  himself  to  the 
law.  undoubtedly  would  name  in  direct  op- 
position to  that  which  is  his  manifest  intent ; 
the  law  would  sever  that  property  which  he 
wished  to  unite :  the  law  would,  for  instance, 
take  an  acre  from  the  park,  and  give  it  to 
diflerent  persons ;  the  law  would  sever  the 
fish  -ponds,  for  they  are  upon  the  leasehold 
premises ;  the  law  would  disunite  the  farm, 
which  it  is  manifest  it  was  his  object  and 
intent  to  keep  united  in  one  hand,  namely, 
the  person  who  was  to  be  his  representative. 
Another  thing  is  extremely  strong  upon  that 
part  of  the  case.  The  lessors  of  the  plain- 
tiff come  here  as  heirs  at  law  upon  the  part 
of  the  grandmother,  they  come  to  claim 
under  the  description  in  the  will  all  that  is 
comprised  in  the  devise.  The  foundation 
of  their  title  is.  they  are  so  related  as  to  be 
his  heirs  at  law  on  the  part  of  the  grand- 
mother :  but  it  is  obvious  that  there  is  an- 
other |)erson  to  whom  a  part  of  the  premises 
comprised  in  this  devise  must,  exactly  upon 
the  same  proposition  and  the  same  argu- 
ment, belong;  because  they  are  not  heirs 
at  law  of  the  grandfather,  and  to  that  part 
of  the  estate  which  descends  from  the  grand* 
father  they  can  set  up  no  title.  What  be- 
comes of  that  part  of  the  estate  ?  Does  It 
escheat  ?  will  Mr.  Lowndes  take  it,  if  Mr, 
Lowndes  stands  in  the  place  of  that  heir  at 
law  of  the  grandfather  who  would  take  the 
whole  of  the  esute  ?  The  value  of  those 
premises  is  small ;  but  the  value  of  them 
does  not  at  all  alter  the  argument,  if  he 
stands  in  the  place  of  the  heir  at  law  with 
regard  to  that  part  of  the  premises.  Then 
there  are  two  parties ;  the  heirs  at  law  on 
the  part  of  the  grandmother,  who  say  bis 
estate  belongs  to  us,  because,  if  there  had 
been  no  will,  it  would  descend  to  us.  Ou 
the  other  hand,  there  stands  Mr.  Lowndes, 
claiming  the  other  p«rt  of  the  estate.  The 
lessors  of  the  plaintiff  say  they  are  entitled 
to  it.  Why  so  ?  only  because  the  greater 
part  of  the  estate  is  of  that  nature  that,  if 
there  had  beeo  bo  will,  it  would  have  da- 
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BceDded  to  them.  U  it  to  be  in  aYemge 
between  them  when  there  are  two  penooi 
whose  claims  are  thus  equally  balanced, 
and  who  neither  conld  qualify  any  right 
with  respect  to  leasehold  estate  ?  Upon  what 
ground  is  the  Court  to  say  it  shall  go  in 
arerage  between  them  ? 

Upon  all  these  observation s,  it  seems, 
therefore,  that  in  this  will  riffht  and  lauful 
heir  €U  law  cannot  possibly  mean  etery  heir 
at  law.    It  is  contended  it  would  be  the 
heir  on  the  part  of  the  father,  though  the 
heir  on  the  part  of  the  mother  would  be 
nearer  related  to  the  testator.    Why  ?  not 
because  the  heir  of  the  mother  could  not  be 
entitled  to  take  by  any  course  of  legal  de- 
scent.   Is  it  more  applicable  to  the  heir  on 
the  part  of  the  grandmother  ?    The  heir  on 
the  part  of  the  grandmother  is  just  as  much 
excluded  from  claiming  any  part  of  the  es- 
tate  which  comes  from  the  paternal  grand- 
father, as  the  heir  on  the  part  of  the  mother 
is  precluded  from  claiming  any  part  of  the 
estate  which  came  from  the  father.    The 
only  person  to  whom  this  description  seems 
in  all  its  parts  applicable,  is  the  heir  on  the 
part  of  the  paternal  line,  the  heir  of  the 
olood  of  Selby^  who  would  be,  in  the  com- 
mon and  ordinary  acceptation  of  the  word, 
in  the  general  sense  of  the  country,  the 
representative  of  the  family  of  the  Selbys, 
in  whose  favour  it  is  probable  he  meant  thin 
devise  should  operate,  and  for  whom  he 
meant  to  keep  the  leasehold  estates  con- 
nected with  the  freehold,  and  charged  the 
payment  of  debts  and  legacies  out  of  the 
estate.    I  say  no  more  than  that  it  is  pro- 
bable, because  it  is  not  necessary  to  carry 
that  argument  further ;  for  it  must  not  he 
forgotten  that  the  lessors  of  the  plaintiflf  are 
now  called  to  maintain  their  right ;  that  they 
must  shew  against  a  clear  and  specific  de- 
vise to  a  person  named,  of  whose  identity 
there  can  lie  no  doubt,  that  they  come  under 
the  words  of  the  will ;  and,  in  my  appre- 
hension, the  argument  that  is  attempted  to 
support  their  case  does  not  make  it  out  with 
clearness,  with  certainty,  and  with  that  con- 
viction that  is  necessary  to  establish  a  title 
against  another  which  undoubtedly  is  clear. 
However,  die  defendant's  counsel  do  not 
leave  the  matter  upon  the  imperfection  of 
the  argument  urced  on  behalf  of  the  lessors 
of  the  plaintiff,  for  they  undertake  to  shew, 
on  behalf  of  the  defendant,  that  negatively 
the  lessors  of  the  plaintiff  cannot  be  tlie 
persons  meant  in  this  will ;  and  there  are 
two  circumstances  by  which  they  contend 
that  that  proposition  is  made  out  with  a  very 
strong  degree  of  evidence.   In  the  first  place, 
they  say,  that  nothmg  can  be  more  certain, 
that  the  person  to  whom  the  testator  meant 
to  applv  the  description  of  right  and  lawful 
heir  at  law,  was  one  whose  person  was  un- 
known to  him ;  for  he  directs  that  adver- 
tisements should  be  published,  immediately 
after  his  decease,  for  the  better  finding  out 
of  that  person.    Then  he  is  there  describing 
one  of  whose  possible  existence  he  had  some 
idea,  but  of  whose  actual  existence  he  knew 
nothing.    Now  that,  they  say,  never  can 


apply  to  the  lessors  of  the  plaintiff,  becavte 
the  lessors  of  the  plaintiff  he  uadoobt^dly 
knew,  and  one  of  them,  ElUabeth  WetU, 
is  mentioned  by  name  in  the  will;  and 
though  the  names  of  the  other  two  are  not 
mentioned,  yet  their  mother's  name  it  men- 
tioned.   Their  father  is  described,  sod  de- 
scribed by  the  circumstance  that  eipbiBs 
his  connexion  with  the  testator;  he  it  de- 
scribed as  the  husband  of  Etuabeth,  the 
female  who  is  in  the  same  degree  with  them. 
and  married  a  person  of  the  name  of  Frank- 
lyn,  who  is  also  named  in  the  will.    The 
object  of  the  inquiry  the  testator  directed  to 
be  mode  was.  not  to  aacertaia  a  point  of 
law,  but  to  discover  an  unknown  person; 
and  it  would  be  ridiculous  to  suppose  he 
had  directed  adveitisements  to  find  oot  tbat 
which  he  extremely  well  knew.    The  ob- 
ject, therefore,  of  this  description  most  be 
some  other  person  than  those  who  vcie 
before  his  eyes,  and  whom  he  names.  When 
the  testator  comes  to  make  a  devise  in  ii- 
vour  of  Lowndes,  he  takes  care  sod  is 
anxious  that  Lowndes  should  assome  the 
name  of  Selby.    There  is  a  positive  direc- 
tion in  the  will,  that  Lowndes,  wheBererbc 
becomes  entitled,  shall  take  the  name  of 
Selby,    Nonf,  if  the  testator  could  have  con- 
ceived that  there  was  any  event  in  wUch 
Elizabeth  Wells  and  the  Franklym  might 
be  entitled  to  claim  under  the  will,  it  is  io- 
eonceivable  that  he  who  was  aniioaa  to 
make  a  gentleman  abandon  his  own  nune, 
should  not  be  equally  anxious  to  make  tbote 
assume  that  name  under  which  he  bteoded 
the  representation  of  his  family  shoald  con- 
tinue.   But  besides  this,  there  is  aBother 
circumstance  in  the  will  which  the  defeod- 
ant's  counsel  contend,  and  it  seemitone 
unanswerably,  and  makes  it  still  more  clear 
that  the  testator  negatively  did  not  intend 
that  the  lessors  of  the  plaintiff  shook!  be 
the  representatives  of  his  family  in  ponsef 
sion  of  his  estate,  managing  that  estsie,  nod 
of  course  as  the  heirs  of  that  estate  bj  the 
will,  executing  his  will  with  regard  to  tbit 
estate.    To  Elizabeth  Wells   and  to  the 
Franklyns  there  are  two  legacies  fires, 
those  legacies  are  charged  upon  this  esttte 
The  mere  circumstance  of  giving  kgaoH 
charged  upon  an  estate  will  not  perfasps  of 
itself  be  sufficient  to  shew  that  the  legitKs 
could  not  in  any  event  take  the  estate  cot 
of  which  the  legacies  are  to  issue.   Bat  thii 
is  not  all ;  the  testator  has  proceeded  to  gite 
several  legacies,  and  directs  that  they  abill 
be  paid  within  twelve  months,  which  is  the 
usual  time  at  which  leg-acies  are  made  psy- 
able ;  he  directs  that  they  shall  be  paid  bj 
his  heir  at  law  within  a  twelvemonth  s^ttf 
his  decease ;  but  if  it  should  so  happen  that 
no  heir  at  law  should  be  found,  he  then 
appoints  Mr.  Lowndes  bis  lawful  heir.apon 
condition  that  he  changes  his  name;  nod 
he  gives  him  the  estate  charged  with  those 
legacies.    It  is  clear,  therefore,  that  the 
testator    supposed    a  case  in  which  Mr. 
Lowndes  might  be  the  person  to  pay  the 
legacies  to  Wells  and  to  the  Frankft/nt, 
Now  that  case  could  not  by  possibilit|r  extrt 
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if  WiMs  and  (lie  P^nmklyfu  were  tbe  per-  plaintiff.    The  other  part  of  the  argument      .^^  p^^^^ 

soDi  to  answer  the  description  of  his  right  seems  to  me  to  shew  that  the  lessors  oF  the     '    ^^v^^ 

and  lawful  hdr.  becanse  they  would  take  plaintiff  have  not  been  successfal  to  make         Daticb 

the  estate,  the  estate  would  not  come  to  out  tbe  point  that  they  arc  the  persons  in-  r. 

Mr.  Lowndet,  and  Mr.  Lowndei,  therefore,  tended ;  the  utmost  of  the  argument  would       Lowndei. 

coald  nerer  be  in  the  situation  which  the  be  probable  conjecture,  not  very  certain, 

testator  has  supposed  to  be  a  situation  likely  and  which  in  such  a  case  ought  not  to  pre- 

to  happen  withm  a  short  compass  of  time,  vail  against  a  clear  title.    Mr.  Lawnde8*t 

From  these  circumstances  the  counsel  for  title  is  a  clear  one,  unless  another  be  found 

the  defendant  contend,  and  their  argument  to  -bar  it ;  therefore  the  Court,  upon  the 

seems  to  me  to  be  well  founded,  that  there  whole,  are  of  opinion  that  judgment  ought 

ii  sofficient  evidence  to  shew  negatively  that  to  be  for  tbe  defendant 

the  heir  could  not  be  the  lesson  of  the  Judgment  for  the  Defendant 


Potts  v.  Sparrow.  apih^sol 

ASSUMPSIT  by  an  attorney  to  recover  his  bill  of  costs.     Plea: — Non  In  assumpsit 

asiumpsiL     At  the  trial  before  Tindal,  C.  J.,    at  the  sittings   after  tJ  *^o*vot  hi7 

Michaelmas  Term,  1834,  it  appeared  that  the  action  was  brought  to  recover  bill  of  costs,  it 

the  costs  of  certain  agreements  drawn  by  the  plaintiff  between  the  defendant  j^'Jd  undw'a 

and  one  R  Stanley,  at  the  defendant's  request ;  and  also  for  the  costs  of  an  V^^  dwm- 

action  Stanley  v.  Jonee  (a),  which  had  been  conducted  by  the  plaintiff  for  JhecMU  were 

tlie  defendant  to  enforce  one  of  the  agreements.    It  was  objected  for  the  de-  ^"«^"?d  >» 

fendant,  that  the  agreements  were  illegal  and  void,  on  the  ground  of  mainte-  enforcing 

nance,  and  that  the  action,  Stanley  v.  Janes,  being  brought  to  enforce  an  JSikSThad* 

illegal  agreement,  the  plaintiff  could  not  recover  for  the  costs  incurred.    The  ^^°  declared 

judge  refused  to  nonsuit  on  this  ground.     Verdict  for  the  plaintiff.  *  ^ 

Talfourd,  Serjt.,  having  obtained  a  rule  nisi  to  enter  a  nonsuit,  in  pursu- 
ance of  leave  reserved,  upon  the  ground,  that  as  the  transaction  was  illegal, 
the  plaintiff  could  not  recover, 

Ccmyn  shewed  cause. — ^This  transaction  was  not  open  to  the  objection  as 
to  maintenance,  WalUs  v.  Duke  of  Portland  (fi).  And  the  agreement  was 
drawn  under  the  advice  of  counsel.  But  that  need  not  be  contended ;  for 
hjR.  Hil.  T.  4  Wm,  4,  No.  3,  *'  In  every  species  of  assumpsit,  all  matters  in 
confession  and  avoidance,  including  not  only  those  by  way  of  discharge  but 
those  which  shew  the  transaction  to  be  either  void  or  voidable  in  point  of 
law,  on  the  ground  of  fraud  or  otherwise,  must  be  specially  pleaded.^' 
Therefore  the  plea  of  non  assumpsit  does  not  raise  the  objection  as  to  the 
illegality  of  the  transaction  in  question. — He  was  stopped  by  th6  Court. 

Talfourd,  Serjt.,  and  Bowling,  for  the  defendant. — No  contract  arises  in 
respect  of  services  pedbrmed  in  furtherance  of  an  illegal  agreement.  This 
is  not  a  mere  illegality  of  consideration,  but  no  work  was  done  which  could 
be  the  subject  of  a  contract ;  for  the  law  will  not  recognize  the  existence  of 
a  contract  whidi  is  altogether  illegal.  The  rule  only  applies  where  the  ille* 
gality  is  in  an  agreement  which  forms  the  subject  of  a  suit,  and  not  where 
the  claim  is  for  illegal  services  which  the  law  will  not  recognize.  The  Court 
would  not  hear  the  complaint  of  a  highwayman  who  filed  a  bill  against  his 

ids  See  7  Bias.  869}  6.  C  5  Moore  &         (6)  S  Ves.  Jun.  503. 
P.  198. 
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companion  for  an  account  of  the  profits  obtained  by  their  exploits  on 
Haunslow  Heath, 

TiNDAL,  C.  J. — ^The  last  ar^ment  applies  to  those  cases  where  a  transac- 
tion is  shewn  to  be  altogether  unlawful;  but  I  never  heard  that  if  the 
defendant  omitted  to  prove  the  illegality  of  a  transaction,  in  a  proper  manner, 
that  the  Court  must  do  it  for  him.  The  question  we  now  have  to  decide  is, 
whether  the  defendant  ought  not  to  have  shewn  the  alleged  illegality  of  the 
transaction  upon  the  face  of  his  plea,  and  we  think  he  ought  to  have  done 
so.  It  has  been  very  acutely  argued,  that  the  rule  only  applies  where  the 
illegality  arises  on  the  agreement  which  is  the  subject  of  the  suit,  and  not  to 
cases  where  the  claim  is  for  illegal  services,  and  upon  which,  therefore,  no 
implied  contract  could  arise ;  but  this  seems  to  be  a  distinction  without  a 
difference.  Many  cases  occur  where  the  claim  is  in  respect  of  services  per- 
formed which  would  be  clearly  illegal,  and  yet  the  defendant  would  be  called 
upon  to  plead  the  illegality,  although  no  express  contract  would  be  i»oved 
at  the  trial.  As  the  defendant  relies  upon  the  illegality  of  the  contract,  he 
ought  to  have  put  that  defence  upon  the  record. 

Park,  J. — ^In  an  action  of  assumpsit,  if  a  defendant  now  wishes  to  rely 
upon  the  illegality  of  the  transaction,  he  must  put  it  on  the  record ;  and 
that  whether  the  illegality  arises  upon  the  statute  or  common  law  of  EnglwuL 
If  there  is  no  such  plea  upon  the  record,  I  arn  not  prepared  to  say  whether  a 
judge  would  not  be  bound  at  the  trial  to  stop  any  cross-examination  which 
led  to  disclose  any  illegal  circumstances  affecting  the  transaction  which  was 
the  subject  of  the  action.  I  give  no  positive  opinion  upon  this  point ;  bu*  1 
doubt  whether  it  would  not  be  a  proper  course. 

Gasblbb,  J.,  concurred. 

Vauohan,  J. — ^1  think  the  terms  of  the  rule  are  imperative. 
See  Bamett  r.  Gloatop,  €mie,  94. 


Afoy  im.     Gibson  and  anf.  Assignees  of  David  Rankine^  a  Bankrupt, 

V.  Bell. 


1.  The  aesig.  nPHE  declaration  stated,  that  Rankine,  before  he  became  bankrupt,  had  sold 

J^brou^'  to  *e  defendant,  and  the  defendant  had  then  purchased  of  said  Rmkw, 

an  action  divers,  to  wit,  Ave  butts,  seven  hogsheads,  and  two  quarter-casks  of  wine, 

imt'^khour  *  ^^^  166  bottles  of  wine,  for  certain  prices,  amounting  to  the  sum  of  535/1  lOt. 

•negingraecial  and  that  the  defendant  had  in  part  payment  thereof  accepted  three  several 

accepting  a  bill  bills  of  exchange,  respectively  bearing  date  the  31st  of  Oct.  1833,  drawn  by 

in  mini^ce  ^  ^^  Rankine  upon  the  defendant,  to  wit,  a  certain  bill  of  exchange  for 

of  an  agree-  165/.  3«.,  payable  six  months  afler  the  date  thereof,  a  certain  other  bill  of 

ment  made  on  "'   ' 

balancing  accounts  with  the  bankrupt,  to  which  defendant  pleaded  a  set-off  for  money  lent 
and  monev  received  to  his  use : — Had,  that  the  transaction  was  "  a  mutual  credit,"  within 
•ee.  50  of  D  Geo.  4,  c.  16,  and  that  the  plea  of  set-off  could  be  maintained. 

2.  There  were  two  counts  in  the  declaration;  defendant  pleaded  a  set-off  to  the  first  count, 
and  by  a  separate  plea,  a  set^iff  to  the  second  count.  Quiere,  Whether  such  a  mode  of 
pleading  is  good. 


I 
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exchange  fiir  1^/.  3«.,  payable  nine  months  after  the  date  thereof,  and  a  c<m.  Ptens. 
certain  other  bill  of  exchange  for  165/.  4«.,  payable  twelve  months  after  the 
date  thereof;  that  it  was  agreed  by  and  between  the  defendant  and  the  said 
Rankme,  that  the  defendant  should  deliver  to  the  said  Rankine,  in  further 
payment,  and  on  account  of  the  said  sum  of  535/.  10«.,  a  pipe  of  port  wine, 
▼alued  at  50/1,  more  or  less,  and  that  any  diflerence  there  might  then  be 
between  the  sum  to  which  the  said  three  several  bills  of  exchange  and  the 
price  of  the  said  pipe  of  port  wine  should  amount,  and  the  said  sum  of 
535/.  10#.  so  to  be  paid  by  the  defendant  to  the  said  Rankine  for  the  first 
mentioned  wines  as  aforesaid,  should  become  and  be  the  subject  of  ftiture 
amwgement  between  them,  the  defendant  and  the  said  Rankine;  and  there* 
upon,  before  the  said  Rankine  became  bankrupt,  and  before  the  said  bill  of 
exchange  thereinbefore  firstly  mentioned  became  due  and  payable,  to  wit,  on 
the  25  day  of  N<w.  in  the  year  aforesaid,  in  consideration  that  the  said 
Rankine,  at  the  request  of  the  defendant,  would  cancel  and  destroy  the  said 
last-mentioned  bill  of  exchange  for  165/.  4*.,  and  would  not  require  the 
defendant  to  deliver  the  said  pipe  of  port  wine  according  to  the  said 
agreement  he,  the  defendant,  promised  the  said  Rankine,  before  he 
became  bankrupt,  to  accept  divers,  to  wit,  three  other  bills  of  exchange,  to 
be  drawn  by  him  the  said  Rankine  upon  the  defendant,  to  wit,  a  bill  of  ex* 
change  to  bear  date  the  15th  day  of  Nov.  in  the  year  aforesaid,  for  45/.,  three 
inontiis  after  the  date  thereof,  another  bill  of  exchange  to  bear  date  the  25th 
day  of  Nov.  in  the  year  aforesaid,  for  50/.,  three  months  after  the  date  thereof 
and  a  third  bill  of  exchange  for  1 10/.  3«.,  to  be  drawn  at  such  time,  and  to 
bear  such  date  as  to  allow  the  defendant  ten  months  from  the  said  31st  day 
of  October  for  the  payment  of  the  said  sum  of  110/.  3tf.,  being  the  balance 
then  due  and  owing  from  the  defendant  to  the  said  Rankine  upon  the 
aceouni  aforeeaid,  and  to  deliver  the  said  last^mentioned  three  bills  of 
exchange  to  the  said  Rankine,  so  accepted  as  aforesaid,  when  he  the  said 
defendant  should  be  thereunto  afterwards  requested.  And  the  plaintifls, 
assignees  as  aforesaid,  averred  that  the  said  Rankine,  confiding  in  the  said 
promise  of  the  defendant,  did,  before  he  became  bankrupt,  and  also  before  the 
said  bill  of  exchange  thereinbefore  firstly  mentioned  became  due,  according 
to  the  tenor  and  efl*ect  thereof,  to  wit,  on,  &c.,  cancel  and  destroy  the  last- 
mentioned  bill  of  exchange,  of  which  the  defendant  then  had  notice,  and 
althongh  the  defendant  in  part  performance  of  his  said  promise,  did  afterwards, 
and  before  the  said  Rankine  became  bankrupt,  to  wit,  on,  &c.,  accept  the 
said  two  several  bills  of  exchange  for  the  payment  of  the  said  simis  of  45/. 
and  50/.,  and  deliver  the  same  so  accepted  to  the  said  Rankine,  and  although 
he  the  said  Rankine  did  also,  on,  &c.,  draw  upon  and  deliver  to  the  defend- 
ant a  certain  other  bill  of  exchange,  at  such  time,  and  bearing  such  date  as 
would  allow  the  defendant  ten  months  from  the  said  31st  day  Oct.  for  the 
payment  of  the  said  balance,  to  wit,  tlie  2d  day  of  January,  1834,  for  the 
payment  of  the  said  sum  of  110/.  St.  eight  months  after  the  date  thereof, 
and  did  then  request  the  defendant  to  accept  the  said  last-mentioned  bill  of 
exchange,  and  to  deliver  the  same  so  accepted,  to  him  the  said  Rankine;  and 
the  plaintiffs,  assignees  as  aforesaid,  afterwards,  and  after  the  said  Rankine 
became  a  bankrupt,  to  wit,  &&,  and  often  afterwards,  did  also  request  the 
defendant  to  accept  the  said  last-mentioned  bill  of  exchange,  and  to  deliver 
the  same  so  aceepted  to  them,  the  pkiintifls,  as  assignees  as  aforesaid ;  and 
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Cim_PjMt.  although  the  fiaid  Ranking,  before  he  became  bankrupt,  and  the  phuntifls, 
assignees  as  aforesaid,  since  the  said  Rankine  became  bankrupt,  had  not 
at  any  time  required  the  defendant  to  deliver  up  the  said  pipe  of  port 
wine  to  the  said  Rankine,  or  to  the  plaintiffs,  assignees  as  aforesaid,  yet  the 
said  defendant,  not  regarding  his  said  promise,  but  contming,  &c  to  deceive 
and  defraud  the  said  Rankine,  befcNPe  he  became  bankrupt,  and  the  plaintiflis 
assignees  as  aforesaid  since  the  bankruptcy  of  the  said  Rankine,  did  not  nor 
would,  when  he  was  so  requested  as  aforesaid,  accept  the  said  last-meationed 
bill  of  exchange,  or  deliver  the  same  so  accepted  to  the  said  Rankine  before 
he  became  bankrupt,  or  to  the  plaintiffs,  assignees  as  aforesaid  since  the 
bankruptcy. 

There  was  a  second  count,  for  money  due  to  Rankine  before  the  bank- 
ruptcy ;  for  goods  sold  and  delivered ;  for  money  lent ;  for  money  paid  to  the 
defendant's  use ;  for  money  had  and  received  by  plaintiff;  and  on  an  account 
stated. 

Pleae : — Firet,  Defendant  saith  that  he  did  not  promise  in  manner  and 
f(»rm  as  the  plaintiffs  had  above  complained  against  hJun.  Candueiim  to  the 
country. 

Second  Plea. — ^And  for  a  further  plea  in  this  behalf,  as  to  the  first  count 
of  the  said  declaration,  the  defends^t  saith,  that  before  and  at  the  time  of 
the  date  and  issuing  forth  of  the  fiai  in  bankruptcy  under  which  the  said 
Rankine  was  a^udged  to  be  such  bankrupt,  to  wit,  &c.,  the  said  RoklMi 
was  indebted  to  the  defendant  in  300/,  for  money  lent  to  the  said  RamkiM, 
and  for  money  by  the  said  Rankine  before  then  had  and  received  to  the  use 
of  the  defendant,  and  that  the  said  aums  of  money  from  thenceforth  hitherto 
had  been  and  still  remained  wholly  unpaid  to  the  defendant;  and  that  the 
defendant  had  not,  when  he  gave  credit  to  the  said  Rankine  in  respect  of  the 
said  sum  of  money,  notice  of  any  act  of  bankruptcy  by  the  said  RimkiM 
committed,  which  said  sum  of  money  so  luipaid  and  satisfied,  exceeded  anj 
demand  of  the  said  Rankine,  bdbre  his  bankruptcy,  and  of  the  plamtifis,  u 
assignees  as  aforesaid  since  the  said  bankruptcy,  in  respect  of  the  matters 
in  the  said  first  count  alleged,  of  all  which  premises  the  plaintifis  had  notice, 
and  out  of  and  against  which  said  sum  so  unpaid  and  unsatisfied  as  afore- 
said, he  the  defendant  was  ready  to  allow  and  set  the  full  amount  of  soc^ 
demand.     Condueion  with  a  verification. 

Third  P/(0a.— And  for  a  further  plea  to  the  said  declaratx>n,  emeept  iofet 
ae  relaied  to  tke  eaid  firet  count,  the  defendant  pleaded  a  setoff  in  the  sane 
words  as  in  the  above  second  plea. 

Replication: — ^As  to  the^r«/  f^ea,  eimiliter. 

As  to  the  eeeond  plea,  a  demurrer  for  the  foUowmg'causes :  that  is  to  stji 
that  the  said  debt  in  that  plea  mentioned  as  due  to  the  defendant,  and  the 
said  cause  of  action  in  the  first  count  of  the  declaration  mentioned,  were  not 
mutual  debts  or  mutual  credits,  capable  of  being  set  off  against  each  other. 
and  that  the  cause  of  action  in  that  count  was  not  one  to  which  a  set-of 
could  be  pleaded ;  and  also,  that  the  said  second  plea  was  pleaded  to  the 
first  count  only  of  the  declaration,  whereas  if  the  cause  of  action  in  that 
count  was  one  to  which  a  set-off  could  be  pleaded,  then,  a«  the  causes  o^ 
action  in  the  residue  of  the  declaration  were  also  of  a  kind  to  which  a  set*oo 
might  be  pleaded,  a  plea  of  set-off  to  the  first  count  severally,  ■acooropani^ 
by  another  plea  of  set-off  to  the  residue  of  the  declaration  severally,  ^ 
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manifestly  insufficient,  because  it  amounted  to  no  more  than  this,  that  the     Com.PUat. 

bankrupt  was  indebted  to  the  defendant  to  an  amount  equal  to  or  greater 

than  a  part  of  the  amount  which  the  plaintiffs,  as  assignees  of  the  bankrupt 

were  entitled  to  claim  of  the  defendant;  and  also,  that  the  second  plea 

tended  to  an  immaterial  and  firivolous  issue,  and  was  in  other  respects 

informal  and  insufficient. 

As  to  the  third  plea,  That  the  said  Rankine  was  not  before,  or  at  the  time 
of  the  date  or  issuing  forth  of  the  said  fiai  in  bankruptcy,  indebted  to  the 
defendant  in  manner  and  form  as  the  defendant  has  above  in  that  behalf 
alleged.    Coneitmon  to  the  country. 

Stephen^  Serjt.,  in  support  of  the  demurrer. — Firtt,  There  cannot  be  two 
separate  pleas  of  set-off  to  separate  parts  of  the  declaration.  The  Stat 
Geo.  2  (a),  which  gives  the  plea  of  set-off,  intends  to  give  it  as  an  answer  to 
the  whole  action.  If  a  plaintiff  claimed  100/.  by  one  count  of  his  declara- 
tion, and  100/.  by  another  count,  the  defendant  having  a  set-off  to  the 
amount  of  150/.  to  the  whole  demand,  might  plead  that  to  each  of  the  counta, 
and  so  answer  a  claim  for  TOOL  with  a  set-off  to  the  amount  of  150^ 

Secondly,  The  plaintiffs'  claim  does  not  come  within  the  description  of  **  a 
mutual  debt  or  credit,"  to  whkh  a  set-off  is  applicable  within  the  Bankrupt 
Act  (b).  The  action  is  brought  for  not  accepting  a  bill  of  exchange.  This 
is  not  a  debt ;  for  the  bill  which  the  defendant  refused  to  accept  would  not 
have  been  due  until  September,  1834,  and  no  action  of  assumpsit  for  the 
goods  sold  could  be  maintained  until  after  that  time,  Muesen  v.  Price  (c). 
This  action  was  commenced  in  July,  1834,  and  the  principle  laid  down  in 
that  case  therefore  applies  to  the  present  Button  v.  Solomonson  {d\ 
Brooke  v.  White  {e),  Hoekine  v.  Duferoy  (/),  are  to  the  same  effect  But 
Hutchinion  v.  Reid  (g)  is  still  more  to  the  point  There,  where  goods 
were  sold,  to  be  paid  for  by  a  bill  of  exchange  at  a  given  date,  to  an  action 
commenced  within  that  time,  for  refusing  to  give  such  bill,  the  defendant  was 
not  allowed  to  give  evidence  of  a  set-off.  Lord  Ellenborough  said,  '*  The 
plaintiff's  demand  is  for  unliquidated  damages,  to  which  a  set-off  is  wholly 
inapplicable.'* 

Nor  can  this  claim  be  called  a  mutual  credit  It  is  true,  that  in  Smith  v. 
Hodecn  (A),  it  was  held,  that  where  a  defendant  had  paid  an  acceptance;, 
after  the  bankruptcy,  as  surety  for  a  bankrupt,  that  it  was  a  mutual  credit 
which  he  might  set  off.  But  in  the  subsequent  case  of  Rose  v.  Hart  (t), 
Oibbs,  G.  J.,  said,  **  that  a  mutual  credit  must  terminate  in  a  cross  debt." 
This  is  an  action  for  unliquidated  damages.  In  Glennie  v.  Edmonds  (J),  it 
vas  held,  that  a  loss  on  a  policy  could  not  be  set  off  against  the  premium. 
In  Sampson  t.  Burton  {k), '  it  was  held,  that  a  guarantee  against  contingent 
damages  could  not  be  called  a  mutual  credit ;  and  in  Rose  v.  Sims  (/),  where 
an  action  was  brought  for  not  indorsing  a  bill  according  to  agreement,  it  was 
held  not  to  be  a  subject  of  mutual  credit  Mr.  J.  /.  Parke,  there  remarked, 
**  This  is  not  a  case  of  mutual  credit  within  the  Bankrupt  Act;  it  is  merely 

\a)  2  Geo.  «,  c.  28,  sec.  IS.  {g)  8  Camp.  3S0. 

(6)  6  Geo.  4,  c.  16,  sec  60.  (A)  4  T.  R.  211. 

ie)  4  East.  145.  (i)  8  Taunt.  499. 

<<f>  3  Bos.  A  Pol.  582.  (J)  4  Taunt.  775. 

(e)  1  New  Rep.  830.  (k)  2  Bred.  &  Bing.  89. 

(/)  9  East,  498.  (/)  1  Barn.  &  Adol.  528. 

l2 
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a  case,  where  a  cause  of  action  arises  for  the  nonperformance  of  a  contract 
The  provision,  with  respect  to  mutual  credits,  is  confined  to  dehts  between 
the  bankrupt  and  other  parties,  or  to  transactions  necessarily  ending  in 
debts ;  the  cause  of  action  here  did  not  fall  within  either  description.'' 

Henderson^  canird. — Ftnt,  As  to  the  objection  in  point  of  form,  the 
plaintifls  ought  to  have  demurred  to  both  the  pleas  of  set-off  if  they  wished 
to  raise  the  objectbn.  An  issue  is  offered  upon  the  third  plea,  and  by 
the  strict  rule,  that  plea  ought  not  to  have  appeared  at  all  upon  the  De- 
murrer Book ;  and  the  plaintiffs  cannot  call  in  aid  the  third  plea,  which 
they  have  traversed,  for  the  purpose  of  supporting  their  objection  to  the 
second 

As  to  the  second  objection,  that  the  claim  is  not  a  mutual  debt  or  credit 
within  the  50th  sec.  of  the  Bankrupt  Act,  the  answer  is,  that  the  transactions 
between  the  bankrupt  imd  defendant  were  of  the  ordinary  description  of 
purchase  and  sale.  Roie  v.  Sims  (m)  was  an  action  for  not  indorsing  a  bill 
of  exchange,  which  need  not  necessarily  have  terminated  in  a  debt,  and  the 
judgment  of  the  Court  was  given  upon  the  ground  **  that  the  damages  were 
unliquidated,  and  their  amount  dependant  upon  circumstances;  and  how 
could  the  commissioners  in  such  a  case  have  stated  an  account  between  the 
parties  as  directed  by  the  act?"  So  in  Glennie  v.  Edmonds  (n),  the  amotint 
could  not  be  ascertained.  Hoskins  v.  Duferoy  {p)  bears  upon  a  diflerent 
point.  It  decided,  that  although  a  claim  may  not  be  sufficient  to  support  a 
petitioning  creditor's  debt,  that  it  may  be  enforced  by  way  of  set-off  But 
here  there  could  be  no  difficulty  in  ascertaining  the  amount  of  the  balance 
due  to  the  plaintiffs,  for  there  was  a  certainty  both  in  the  event  and  in  the 
amount  of  the  debt.  In  UUerson  v.  Vernon  (p)  it  was  decided,  that  where 
a  creditor  has  a  debt  which  is  capable  of  being  ascertained  without  the  inter- 
vention of  a  jury,  and  the  debtor  becomes  a  bankrupt,  it  may  be  prored 
under  the  commission.  The  transaction  between  these  parties  ckariy 
amounts  to  a  case  of  mutual  credit,  and  although  the  action  is  in  form,  ^ 
unliquidated  damages,  the  substance  of  the  transaction  is  the  material  point 
to  be  considered. 

Stephen,  Serjt,  in  reply,  contended  that  the  case  was  not  distinguishable 
from  Rose  v.  Sims  (q). 

Cur.  adv.  tnlt- 

TiNDAL,  C.  J. — ^In  this  case  the  plaintiffs  have  taken  two  objections  to  the 
special  plea  of  the  defendant  pleaded  by  him  to  the  first  count  of  the  deda* 
ratbn,  one,  a  formal  objection  assigned  for  cause  of  special  demurrer ;  the 
other,  an  objection  in  point  of  law. 

As  to  the  formal  objection,  we  think  the  plaintiffs  cannot  avail  themselv^ 
thereof  in  the  present  state  of  the  record.  The  plaintiffs  have  demurred 
specially  to  the  first  plea  of  set-off  pleaded  to  the  first  count,  and  hare 
traversed  the  second  plea  of  set-off  pleaded  to  the  second  count.  As  a<:ain^^t 
the  plaintiffs,  therefore,  who  have  denied  the  facts  stated  in  the  second  plei 

(m)  1  Baro.  &  Adol.  526.  (p)  S  T.  R.  589. 

(n)  4  Taant.  776  (9)  1  Bam.  &  Adol.  526. 

yo)  9  EaiC,  498. 
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lo  be  frae,  H  may  be  taken  that  the  facts  alleged  in  it  are  not  in  existence;  Cbm^P^. 
that  is,  as  if  there  were  no  set-off  in  point  of  fact  against  the  second  count  of 
the  declaration.  The  plea  of  set-off  to  the  first  count  may  therefore  be  con- 
sidered as  if  it  stood  alone,  and  in  that  case  there  could  be  no  objection  to  a 
defendant's  pleading  a  set-off  to  one  count  only  of  a  declaration.  Even  if 
the  plaintiff  had  traversed  each  plea  separately,  and  gone  to  trial  upon 
separate  issues  on  those  pleas,  we  cannot  see  that  the  difficulty  urged  by  the 
plaintiffs  could  ever  have  taken  place.  For  afler  the  defendant  had  given 
evidence  of  the  items  of  his  set-off  against  the  first  count,  he  would  not  be 
allowed  to  give  evidence  of  the  same  items  a  second  time,  as  an  answer  to  the 
demand  in  the  second  count.  Unless,  therefore,  the  whole  set-off  was  large 
enough  to  cover  the  demands  in  both  counts,  the  plaintiff  must  have  re- 
covered either  on  the  one  count  or  the  other.  And  we  think,  further,  that  if 
the  objection  intended  to  be  taken,  was  the  joining  on  the  record  two  separate 
pleas  of  set-off,  one  to  each  of  the  counts  of  the  declaration,  the  demurrer 
should  have  extended  to  both  pleas,  and  the  misjoinder  have  been  then 
alleged  as  the  ground  of  demurrer ;  for  the  putting  of  the  one  plea  upon  the 
record,  is  as  much  to  be  objected  to,  as  placing  the  other  there. 

With  respect  to  the  objection  in  matter  of  substance  to  the  first  plea  of 
set-ofl)  the  question  is,  whether  the  cause  of  action  stated  in  the  first  count 
of  the  declaration,  and  the  debts  alleged  in  the  plea  to  have  been  due  from 
the  bankrupt  to  the  defendant  before  and  at  the  time  of  his  bankruptcy,  can 
be  considered  **  as  mutual  credits  between  those  parties ;"  so  that  *'  the 
one  debt  or  demand^  may  be  set  off  against  the  other,  within  the  meaning  of 
the  Statute  6  Geo,  4,  c.  16,  s.  50. 

Looking  to  the/<7rm  of  the  first  count  of  the  declaration,  it  is  a  cldm  for 
nnliquidated  damages  against  the  defendant,  for  not  accepting  a  bill  of 
exchange,  according  to  a  special  agreement  entered  in  to  bet  ween  the  defendant 
and  the  bankrupt.  But  that  agreement  appears  on  the  face  of  the  first  count 
to  have  been  in  substance  a  contract  to  accept  a  bill  in  payment  of  the 
remainder  of  the  price  of  certain  goods  sold  and  delivered  by  the  bankrupt 
to  the  defendant ;  and  the  bill  of  exchange  is  expressly  alleged  in  that  count 
to  have  been  drawn  "  for  the  balance  then  due  and  owing  from  the  defendant 
to  the  said  bankrupt  upon  the  account  aforesaid." 

In  substance  therefore  the  bill,  if  accepted,  would  have  been  a  security  for 
the  payment  at  a  future  day  of  a  settled  and  ascertained  balance  due  upon 
an -account  in  which  the  price  of  goods  sold  to  the  defendant  formed  one 
side,  and  partial  payment  made  by  the  defendant  the  other  side. 

It  is  to  be  observed  further,  that  the  plaintiffs,  although  they  have  brought 
a  special  action  of  assumpsit,  have  stated  no  special  damage  in  their  declara- 
tion, so  that  the  measure  of  damage  to  which  the  jury  would  be  confined  in 
their  verdict,  is  necessarily  a  mere  matter  of  calculation,  viz,,  the  amount  for 
which  the  bill  was  drawn,  together  with  the  interest  due  upon  it,  if  the  time 
of  payment  was  passed ;  or  the  amount  of  the  bill,  *'  fntnu«"  the  discount, 
if  the  bill  was  not  then  due ;  and  the  question  is,  whether  this  is  such  a 
credit  given  by  the  bankrupt  to  the  defendant  as  comes  within  the  meaning 
of  the  clause  above  referred  to. 

The  principle  which  the  bankrupt  laws  seem  to  have  had  in  view  from  the 
earliest  time  to  the  last  provisions  made  therein,  is  this :  that  where  two 
persons  have  dealt  with  each  other  on  mutual  credit,  and  one  of  them 
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C<m.PUa$,     becomes  bankrupt,  the  account  shall  be  settled  between  them,  and  the 
balance  only  payable  on  either  side. 

That  this  was  the  practice  of  the  Commissioners  of  Bankrupt  long 
before  any  statutory  provision  on  the  subject,  appears  clear  from  the  two 
earliest  decided  cases.  Anon.  1  Mod,  215,  before  Lord  C.  J.  North;  and 
Chapman  v.  Derby,  2  Vernon,  \  17  (1689). 

The  first  Statute  which  made  any  express  provision  on  the  subject  was 
the  expired  Statute  4th  and  5th  Anne,  c.  17.  By  that  Statute  it  was  enacted 
in  the  1 1th  section,  that  where  there  hath  been  mutual  credit  given  between 
the  bankrupt  and  any  debtor,  and  the  accounts  are  open  and  unbalanced,  it 
shall  be  lawful  for  the  commissioners  or  assigneee  to  adjust  the  account,  and 
the  debtor  shall  not  be  compelled  to  pay  more  than  shall  ^pear  to  be  due  on 
such  balance.  This  provision  of  the  expired  Statute  of  Anne  is  re-enacted  in 
the  28th  section  of  the  5th  Geo.  2,  c.  30,  with  some  variation  in  the  expres- 
sion, that  section  enacting,  "  that  the  commissioners  or  assignees  shall  state 
the  account  between  them,  trnd  one  debt  may  be  eel  againtt  another  ;  and 
what  shall  appear  to  be  due  on  either  side  on  the  balance  of  such  account, 
and  on  setting  such  debts  against  one  another,  and  no  more,  shall  be  clahned 
or  paid  on  either  side  respectively.'' 

This  Statute  continued  in  force  until  the  46th  Geo,  3,  c  135,  s.  3,  whidi 
provides  that  where  there  YiBih  been  mutual  credit  given,  or  mutual  debts 
between  the  bankrupt  and  any  other  person,  **  one  debt  or  demand  may 
be  set  against  the  other,  notwithstanding  any  secret  act  of  bankruptcy 
before  committed."  The  same  language  is  continued  in  the  last  Statute, 
6  Geo.  4,  c.  16,  s.  50. 

So  that  from  the  earliest  practice  to  the  latest  provision  by  Statute,  the 
object  seems  to  have  been,  that  the  account  should  be  stated  as  between 
merchant  and  merchant,  and  that  whatever  would  be  in  ordinary  practice  a 
pecuniary  item  in  such  account,  should  be  the  subject  of  set-ofH  And  we 
think  the  demand  of  the  bankrupt  against  the  defendant,  under  the  circum- 
stances stated  upon  this  record,  falls  clearly  within  this  description. 

The  cases  upon  which  the  plaintiffs  have  principally  relied  in  -  argument 
are  two;  the  case  Rose  v.  Hart,  8  Taunton,  499;  and  Rose  v.  Sims^ 
1  Bam.  &  Adol.  526.  In  the  former,  Lord  C.  J.  Gibbs,  in  giving  the  judg- 
ment of  the  Court,  has  laid  down  the  rule  of  interpretation,  that  by  credit  the 
legislature  meant  "  such  credits  only  as  must  in  their  nature  terminate  in 
debts,"  a  distinction  that  is  adopted  by  the  Court  of  King's  Bench  in  *he 
latter  case  of  Rose  v.  Sims. 

Now,  it  is  observable,  that  in  giving  judgment  in  the  former  case,  the 
Chief  Justice  states  the  law  of  setniff  to  depend  upon  the  enactment  in  the 
5th  Geo.  2,  c.  30,  s.  28 ;  and  lays  great  stress  upon  the  circumstance,  that  it 
is  enacted  merely  in  the  final  words  of  the  clause,  "  that  one  debt  shall  be 
set  against  another."  But  in  point  of  fact  the  law  of  set-off  at  that  time  was 
governed  not  by  the  5th  Geo.  2,  only,  but  also  by  the  46th  Geo.  3,  c  135, 
s.  3;  by  which  latter  Statute  it  was  enacted  as  before  observed,  that  **  one 
debt  or  demand  may  be  set  off  against  another;"  and  it  is  difficult  to  see  for 
what  purpose  such  latter  word  can  have  been  introduced,  and  have  been 
since  continued  in  the  50th  section  of  the  last  bankrupt  act,  except  for  the 
purpose  of  giving  a  greater  latitude  than  the  strict  meaning  of  the  word  delii 
would  of  itself  import. 
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Without,  however,  relying  on  the  inference  from  the  introduction  of  the  Cm.  Phas. 
word  "  demand^"  and  taking  the  explanation  of  the  word  creeUt,  with  the 
restriction  adopted  by  the  G)urt8  of  Common  Plea»  and  King^i  Bench^  we 
think  the  chum  of  the  bankrupt  in  this  case  is  one  which  would  in  its  nature 
terminate  in  debt  and  nothing  else.  If  the  demand  had  not  been,  enforced 
until  aAer  the  time  for  which  the  bill  was  to  run,  the  demand  became 
actually  a  debt  for  which  the  bankrupt  might  have  brought  his  action  for 
goods  sold,  or  on  an  account  stated.  •  If  enforced  before  the  time  had  ex- 
pired, his  demand  was  one  which  must  become  a  debt  in  a  short  time,  and  of 
which  the  present  value  was  determinable  by  deducting  the  discount  for  the 
time  the  bill  had  still  to  run.  And  as  to  the  case  of  Rose  v.  iSii'm^,  we  think 
the  present  case  may  well  be  distinguished  from  it.  In  that  case  a  special 
action  was  brought  for  not  indorsing  a  bill  of  exchange  according  to  an  , 
agreement.  If  the  indorsement  had  been  made,  it  would  not  in  its  nature 
necessarily  have  terminated  in  a  debi  from  the  defendants,  for  the  acceptor 
would  have  been  the  debtor,  the  indorser  a  guarantee  only. 

Upon  the  whole  the  demand  appears  to  us  to  be  a  mere  pecuniary 
demand,  which  the  commissioners  or  assignees  might  have  stated  in  account 
between  the  defendant  and  the  bankrupt ;  a  demand,  which,  although  unliqui- 
dated at  the  moment,  was  capable  of  being  reduced  to  certainty  by  a  simple 
calculation,  where  no  special  damage  had  been  incurred. 

This  determinatk)n  agrees  with  the  principle  adopted  by  the  Judges  of 
this  Court  in  Sampson  y.  Burton,  2  Brod,  &  Bingham^  94 ;  and  is  not  in 
conflict  with  the  two  cases  on  which  the  plaintiffs  have  principally  relied,  and 
certainly  is  more  consistent  with  the  principle  and  spirit  of  the  bankrupt 
laws.  For  these  reasons  we  think  there  ought  to  be  judgment  for  the 
defendant. 

Judgment  for  the  defendant. 

Exparte  Bowles.  Afrusoth. 

d^    WHITE  applied  for  a  rule,  that  an  attorney's  bill  should  be  taxed  by  i.  Chmrges  for 

the  Prothonotary  of  the  Court    An  action  had  been  commenced  to  wmrrtL°*Qf  yu- 

recover  the  bill,  and  the  defendants  were  prepared  to  pay  all  reasonable  torney  Office, 

chai^ges,  but  it  was  shewn  that  many  of  the  chuges  were  unfair  and  unrea-  ^^^  there,^o 

aonable. — [Tindal,  C.  J. — ^Are  there  any  legal  charges  which  bring  the  case  "<>*  ""•'^f  *" 

within  the  Statute? (a)] — ^There  are  the  following  items:  "Paid agents  for  taxable'under 

attending  at  the  warrant  of  attorney  office;"  "  Paid  for  search  and  extract;"  ^^^^^'  ^* 
which  are  within  the  terms  of  the  Statute.    In  Wileon  v.  Gutteridge  (6),  the    \  *^^  q^^^ 

Court  ordered  a  bill  to  be  taxed,  where  the  charges  were  for  drawing  a  h«8  no  common 

warrant  of  attorney,  and  attending  the  defendant  respecting  it;  and  that  tion'to"rder 

upon  the  ground  that  the  Court  had  a  paramount  jurisdiction  to  order  a  J**?"\®^*?j**^* 
bill  to  be  taxed,  independently  of  the  Statute. — [Boeanquety  J. — ^That  pro- 
position has  been  denied  in  Clutterbuck  v.  Combes  (c),  and  other  cases  (cO-l 

{a)  8  Geo.  S.  c  88,  wc  88.  at  common  law,  to  direct  the  taxation  of 

(6)  3  B.  &  Cren.  157.  other  billd  of  costs ;  and  such  is  said  to  be 

(c)  5  Bam.  &  Adol.  400.  the  constant  practice.**    In  Clutterbuck  v. 

id)  In  Tidd*s  Prac  837,  9th  ed.  it  is  said,  Combe$,  5  B.  &  Ado.  401,  Mr.  Jostice  LU- 

*'  Bot  tboa^h  the  statute  applies  only  to  tUdaie  said,  that  this  proposition  had  been 

particaJar  cases,  and  to  bills  of  a  particular  denied  over  and  over  again  in  the  Court  of 

descriptioo.  yet  the  Court  it  seems  still  re-  K.  B.,  and  that  the  contrary  was  settled. 

tains,  and  has  always  exercised,  a  right,  as  See  Dagiey  v.  hetUUh,  2  Barn.  &  Ado.  411. 


an 
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Cvm.  Ptmu, 

JCxpariie 
fiOWLES. 


TiNDAt,  G.  J. — The  question  is,  whether  a  payment  for  going  to  a  public 
office,  and  searching  for  judgments,  and  paying  a  fee  there,  comes  within  the 
description  of  "  fees,  charges,  or  disbursements,^'  in  StaL  2  Geo.  2,  c.  23. 
sec.  13;  and  we  are  of  opinion  it  does  not.  Fenion  v.  Come(e),  If  the 
demand  is  unreasonable,  the  defendants  must  pay  money  into  court,  uid 
defend  the  action. 

Rule  refused. 

(e)  I  Ryan  &  Moody,  262. 


MaylStk. 


Atkinson  v.  Bayntun. 


A  defendant 
against  whom 
judgment  on 
demurrer  was 
given,  having 
obtained  fur- 
ther evidence, 
obtained  leave 
from  a  judge 
at  chambers  to 
make  a  mate- 
rial amendment 
in  one  of  the 
pleas: — 
^M,  that  the 
proceeding  was 
irregular,  but 
under  the  cir- 
cumstances the 
Court  refused 
to  set  aside  the 
order. 


/L  DEMURRER  had  been  argued  in  this  case,  and  judgment  was  given 
for  the  plaintiff  (a).  After  the  demurrer  had  been  argued,  and  judgmeot 
given,  the  defendant  obtained  an  order  from  a  judge  at  chambers,  for  lesve 
to  ieimend  his  fourth  plea,  by  inserting  an  averment,  that  the  sum  for  which 
the  second  execution  issued^  included  the  sum  indorsed  on  the  first  writ  of 
execution. 

Sir  W.  Follett  having  obtained  a  rule  to  set  aside  the  order, 

Talfovrdj  Serjt  and  /.  Manning  shewed  cause. — [Upon  certain  aflidavit^ 
which  disclosed  that  since  judgment  had  been  given  on  the  demurrer,  the 
plaintifi*  had  delivered  an  account  to  the  defendant,  of  the  several  sums  of 
money  which  he  had  received,  and  that  the  defendant  had  been  previously 
ignorant  of  the  amount  of  these  payments.] — In  The  King  y.  7%f  Arek- 
bishop  of  York  (5),  by  a  judge's  order,  two  counts  were  allowed  to  be 
added  in  quare  impedity  and  upon  an  application  being  subsequently  made 
to  the  Court,  Denman,  G.  J.,  said,  that  alter  an  application  to  a  judge  at 
chambers,  the  Court  had  hardly  authority  to  interfere ;  and  in  Wood  v. 
Plant  (c),  Manefieid,  C.  J.,  thus  expressed  himself  upon  the  subject  of 
judges'  orders :  *'  It  is  true  that  the  order  is  made  by  a  judge  at  chambers, 
but  still  it  is  to  be  regarded  the  order  of  the  Court.  The  effect  of  these 
orders  was  much  considered  in  The  King  v.  Wilkes,  4  Bvrr.  2570.  They 
are  as  binding  as  any  act  of  the  Court,  though  they  are  not  entered  and 
made  rules  of  Court,  unless  it  be  necessary  to  enforce  them  by  attachment'' 
If  this  amendment  is  not  allowed,  the  defendant  will  suffer  great  hardship, 
for  the  opinions  given  upon  the  demurrer,  by  Mr.  J.  Vaughan  and  Mr.  J. 
Bosanquet(d),  depend  entirely  upon  the  fact,  that  it  did  not  appear  on  the 
pleadings  that  the  second  execution  issued  for  the  same  debt  as  the  first. 

Sir  W,  Follett,  contrd, — ^This  application  ought  to  have  been  made  to  the 
Court  after  the  demurrer  was  argued,  and  before  judgment  was  pronounced 
A  new  plea  has  been  added,  rather  than  an  amendment  made  to  the  oM  ooev 
and  the  eflect  of  the  plea,  as  it  now  stands,  is  to  raise  the  same  point  as  that 
which  has  been  already  discussed  and  decided. 


(a)  See  the  case  reported,  aate.  p.  7. 
ih)  1  Ado.  &  EUis,  894. 


(c>  I  Tanot  44. 
id)  See  ame,  p.  14. 


BlTNTONv 
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TovDAL,  C.  J. — ^The  defendant  has  not  taken  the  regular  and  proper  course  c&m.  Pien$ 
in  obtaining  this  judge's  order;  and  the  application  ought  to  have  been  atunsou 
made  at  the  time  the  demurrer  was  argued.  The  only  question  is,  whether  „_^ 
it  does  not  make  a  difference  in  the  case,  that  the  knowledge  of  this  fact 
came  to  the  defendant  afler  the  judgment  was  given  in  the  demurrer ;  and, 
as  it  seems,  that  if  the  application  had  been  made  at  the  time,  we  should 
have  assented  to  it,  I  think  we  ought  to  allow  the  amendment  now. 

Gasslxb,  J.,  and  Vauohan,  J.,  concurred. 

BosANQVBT,J. — In  some  cases  the  Court  will  allow  pleadings  to  be. 
amended  after  a  demurrer  has  been  argued.  But  I  disapprove  very  much 
of  the  course  which  has  been  adq>ted  in  this  case.  The  parties  having 
signed  the  case,  and  heard  the  decision  of  the  Court,  do  not  apply  to  the 
Court  where  all  the  iacts  of  the  case  are  known,  but  go  to  a  judge  at  chambers, 
who  was  not  sitting  here  when  the  case  was  aigued,  and  obtain  leave  to  alter 
one  of  the  pleas  entirely.  At  the  same  time,  under  all  the  circumstances  which  i 
are  stated  in  the  affidavits,  I  agree  that  the' amendment  may  be  allowed. 

Rule  discharged. 

fhllHt  applied  for  the  costs  of  the  rule,  which  the  Court  granted,  upon 
the  ground  that  if  the  defendant  had  applied  to  the  Court  for  leave  to  amend, 
it  would  only  have  been  assented  to  upon  payment  of  costs. 

BOULTON  V.   COOHLAN.  Afay  1«. 


A  SSUMPSIT  on  a  promissory  note,  dated  12th  September^  1833,  for  100/.,  Defoidaiit 

made  by  defendant,  payable  to  the  order  df  one  F.  Knight,  six  months  ^^^^^ 

afterdate,  and  indorsed  by  Knight  to  the  plaintiff.  Pleoi. — First,  That  before  brought  on 

the  making  of  the  said  promissory  note  by  defendant,  to  wit,  on  the  23d  day  IS^^'^l^ 

dtJulg,  1833,  and  on  divers  other  days  afterwards,  the  defendant  did  on  each  cnuin  H^^^ 

of  those  days,  at  one  time,  lose  to  one  John  Aldridge,  and  the  said  John  between  him 

Aldridge  did  on  each  of  those  days,  at  one  time,  win  of  the  defendant,  a  cer-  ^^ii^^i 

tain  sum  of  money,  amounting  in  the  whole  to  the  sum  of  100/.,  by  gaming,  of  Mnblinff 

and  playing  at  a  certain  game  called  French  Hazard,  contrary  to  the  Statute  the^^u  ^ 

io  tlut  case  made  and  provided,  and  the  said  sum  so  won  and  lost  being  and  fn^«n  for  ••- 

remaining  due  and  unpaid  (to  wit)  on  the  12th  day  of  December,  1833,  it  ^t  ofmSi^* 

was  agreed  between  the  defendant  and  the  said  John  Aldridge,  that  the  pay-  1«1»«^  •"^ 

ment  thereof  should  be  secured  by  the  promissory  note  of  the  defendant,  to  quen^  Toid 

be  by  him  made,  and  whereby  he  should  promise  to  pay  100/.  to  the  order  of  ^^  The*^ 

the  said  F.  Knight,  as  for  value  received,  six  months  after  the  date  thereof;  proof  wu  that 

and  defendant  averred,  that  in  pursuance  of  the  said  agreement,  the  defendant  tnb^itatedlror 

made  the  said  promissory  note,  and  thereby  promised  to  pay  100/.  to  the  ^i^^**^.  ^ 

order  of  the  said  F.  Knight,  as  for  value  received,  six  months  after  the  date  wMongiiieily 

thereof,  for  securing  the  payment  by  the  defendant,  of  the  said  sum  so  won  {j^^^bLjAnMoT 

and  lost  as  aforesaid ;  and  defendant  averred  that  the  said  promissory  note,  the  gtmbling 

so  made  as  aforesaid,  was  the  same  identical  promissory  note  in  the  dieclarsp  df^hTdea 

tion  mentk>ned,  whereby  and  by  force  of  the  Statute  in  such  case  made  and  ]^*|^  ^?r 

etidenee^  nd  tb»t  the  ■abatitiited  to  vdl  to  the  origiDal  igneaieat,  ehould  hsTe  beeo  etated 
ntheplce. 
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Grni.  PUoM,  provided,  the  said  promissory  note  was  and  was  void.  Conclusion  with  a 
verifieaium.  Second  plea,  That  there  was  no  consideration  for  the  said  de- 
fendant making  the  said  promissory  note,  and  that  F.  Knight  indorsed  the 
note  to  the  plaintiff  without  any  conuderation  lor  so  doing,  and  that  the 
plaintiff  held  the  same  without  any  consideration  finr  his  being  the  holder 
thereof. 

Replictftian  to  fin t  plea.  That  the  said  promissoiy  note  was  not  made  by 
defendant  in  pursuance  of  the  said  agreement  in  the  said  first  plea  mentioned, 
for  securing  the  payment  by  the  defendant  of  the  said  sum  in  that  plea 
mentbned  to  have  been  won  and  lost,  as  in  that  plea  mentioned.  To  the 
eeeond  plea,  that  the  said  indorsement  by  the  said  V.  Khighi  to  the  plaintiff, 
was  made  before  the  said  promissory  note  became  due,  to  wit,  &c,  and  that 
the  said  F.  Knight^  then  being  the  holder  of  the  said  promissory  note,  delivered 
it  to  the  plaintiff  with  the  said  indorsement  thereon,  for  a  good  consideration, 
that  is  to  say,  for  and  in  respect  of  the  said  F.  Knight  being  then  indebted  to 
the  plaintiff  200/.  lor  the  woric  and  labour  of  the  plaintiff  by  him  performed 
as  an  attorney,  &c 

It  was  in  evidence  at  the  trial,  before  Gawiee,  J.,  at  the  London  Sitting 
that  there  had  been  gambling  transactions  between  Aldridge  and  the  de- 
fendant, and  in  /v/y,  1833,  they  balanced  their  gambling  accounts,  when  the 
defendant  gave  Aldridge  a  bill  of  exchange  for  the  balance,  payable  ui 
months  after  date.  Aldridge  indorsed  that  bill  to  Knight,  and  before  it  be- 
came due,  Knight  and  the  defendant  agreed,  at  Aldridge* s  suggestion,  to  caned 
it,  and  to  substitute  for  it  the  note  stated  in  the  declaration.  This  agree- 
ment was  carried  into  effect,  and  Knight  subsequently  indorsed  the  second 
note  to  the  plaintiff. 

Upon  these  facts  it  was  objected  at  the  trial  for  the  plaintiff  that  the  plea 
was  not  proved,  as  it  appeared  that  the  note  upon  which  defendant  was  sued 
was  substituted  for  a  former  bill  of  exchange,  and  that  it  was  the  first  bill 
which  was  given  in  payment  of  the  gambling  debt. 

The  jury  found  that  the  plaintiff  gave  good  consideration  for  the  note:  that 
it  arose  out  of  a  gambling  transaction,  but  that  the  plaintiff  was  ignorant  of 
that  fact.  Verdict  for  defendant,  with  leave  reserved  to  move  to  set  it 
aside  and  enter  a  verdict  for  the  plaintiff,  upon  the  ground  above  stated,  and 
upon  another  point  which  was  not  decided. 

Steer  having  obtained  a  rule  niei  accordingly, 

TtU/ourd,  Serjt.,  and  Chandleee,  shewed  .cause. — The  replication  does  not 
deny  that  the  agreement,  stated  in  the  plea,  was  made ;  the  bill  which  was 
originally  given  did  not  amount  to  a  payment  of  the  balance,  for  it  had  six 
months  to  run,  and  by  the  concurrence  of  all  parties  the  promissory  note  was 
substituted  before  that  bill  became  due.  It  is  therefore,  as  if  Aldridge  and 
the  defendant  had  gone  over  their  accounts  again,  and  then  the  note  had  been 
given  for  the  balance.  It  is  essentially  one  and  the  same  bai^n,  and  it  is 
admitted  that  the  foundation  of  the  consideration  for  which  the  note  was  given, 
was  a  gambling  debt  The  allegation  in  the  plea  is,  therefore,  substantially 
proved. 

TiNDAL.  C.  J.-'The  plea  states  that  certain  gambling  debts  having  hern 
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due  to  Aldridff€  id  /«/y,  18S8,  it  was  agreed  between  the  defendant  and 
Aldridgtt  that  the  payment  of  the  balance  should  be  secured  by  the  promis- 
wrj  QOte  of  the  defendant^  payable  to  the  order  of  Knight,  six  months  after 
date,  and  that  the  note  stated  in  the  declarataon  is  the  identical  promissory 
note  so  agreed  to  be  given.  The  replication  states  that  the  promissory  note 
was  not  made  by  the  defendant  in  pursuance  of  the  agreement  mentioned  in 
the  plea.  That  involves  a  denial,  both  of  the  making  <rf*  the  note,  and  of  its 
being  made  in  pursuance  of  the  agreement  It  appears  by  the  evidence,  that 
the  security  given  by  the  defendant  to  dUridg^^  upon  balancing  the  account 
of  losses  at  play,  was  a  bill  of  exchange,  drawn  before  the  promissory  note 
vas  made,  and  having  a  different  six  months  to  run:  and  that  bdbre  that 
bill  was  due  the  parties  came  together,  and  the  note  was  substituted  for  the 
bill.  It  appears  to  tne,  thetefot^  that  the  agreement  to  give  a  promissory 
note,  was  not  the  agreement  originally  made,  but  a  new  and  substituted 
agreement.  Cases  might  be  put  where  parties  would  be  taken  by  surprise 
if  evidence  of  an  agreement,  different  from  that  stated  in  the  pleadings,  were 
admitted;  and  a  party  might  be  admitted  to  prove  a  series  of  substitutions,  if 
admitted  to  prove  this.  The  agreement  on  the  plea  is  not  the  agreement 
proved,  and  the  defendant  should  have  pleaded  the  substituted,  as  well  as 
the  original  agreement;  that  not  having  been  done,  I  think  the  plaintiff  is 
entitled  to  recover. 

The  other  judges  concurred.  .  Rule  absolute. 

The  defendant's  counsel  then  applied  for  leave  to  amend  the  plea,  and  go  to 
a  new  trial  upon  payment  of  costs,  but  the  Court  refused  to  grant  the  appli- 
cation. 

Spankie,  Serjt.,  and  Sieer,  were  to  have  argued  in  support  of  the  rule. 

Alexander  and  anT  v.  Gardner  and  an!  jubySA.   , 

ASSUMPSIT  for  goods  bargained  and  sold.    Plea: — Non  asaumpnt.    At  Theplaintiffiin 
the  trial  before  Tindal,  C.  J.,  the  following  facts  were  in  evidence :—       ^J^e  foUo'S^ 

On  the  11th  of  Oct  1883,  the  plaintiffs,  who  were  merchants  in  London,  in|p  oontnct 
and  agents  for  Irish  houses  for  the  sale  of  butters,  made  the  following  con-  J^^u.**Od. 
tract  through  the  intervention  of  their  broker :—  toV^S^*^ 

"  London,  Oct  11,  1833.       ^ji^^^^"* 

"Sold  to  Messrs.   William  Gardner  and  Son,  for  account  of  Messrs.  udCo., 20o' 
Alexander  and  Co.  ?00  firkins  Murphtf  and  Co.'s  Sligo  butter,  at  71*.  M.  SfSdC^T' 
per  cwt.,  free  on  board,  for  first  quality ;  4«.  and  6s,  difference  for  inferiors.  Sbgo  batter,  at 
Payment,  bill  at  two  months  from  the  date  of  landing.    To  be  shipped  this  ft^tn  So!ih!^ 
month.  An  average  for  weights  and  tares,  within  six  days  of  landing,  if  required."  P»7»«t,  bill 

from  the  date 

On  the  6th  of  November  the  butters  were  shipped,  and  on  the  1 1th  of  the  of  iMuUng.  To 
same  month,  the  plaintiffs  received  an  invoice  of  the  goods,  containing  an  montlE'^^.--* 
account  of  the  weight  and  number  of  casks,  and  also  the  bill  of  lading,  The  butters 

were  not  ship- 
ped until  the  following  month,  but  the  jury  found  that  the  defendants  had  waired  that  con- 
dition, and  they  accepted  the  iniroioe  and  the  bill  of  lading,  which  was  indorsed  to  them.  The 
butters  were  afterwards  lost  on  the  voyage : — Htid,  that  an  action  for  goods  bargained  and  sold 
was  maintainable  to  recover  the  price  of  the  butters. 
Udi  aiio,  that  the  landing  of  too  goods  was  not  a  condition  precedent  to  the  claim  of  payment. 
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Com^PlM,  which  described  the  casks  by  marks,  and  the  diflerrat  quantities.  It  vas 
also  stated  to  the  plaintiffs,  that  the  butters  would  have  been  shipped  before, 
but  that  no  vessel  bound  for  Lmdon  had  been  in  the  port  of  Sii^o.  The 
day  after  receivmg  this  infinrniation,  the  pluntiffii  conununicated  it  to  the 
defendants,  and,  according  to  the  custom  of  the  trade,  handed  over  the 
invoice  and  bill  of  lading  to  them,  having  first  struck  out  their  own  names 
at  the  tq>  of  those  documents,  and  substituted  the  defendants'  names. 

A  day  or  two  after  the  defendants  had  received  the  invmce  and  bill  of 
lading,  they  raised  an  objection  as  to  the  time  of  the  shipment  of  the  butters, 
and  complained  that  by  the  contract  the  goods  ought  to  have  been  shipped 
in  October;  but  they  subsequently  abandoned  the  objection,  and  agreed  to 
receive  the  goods. 

In  December,  1833,  the  vessel  in  which  the  goods  were  shipped  was 
wrecked  on  the  Irish  coast,  and  the  butters  were  in  part  entirriy  lost,  and 
the  remainder  much  damaged.  One  hundred  and  seventy-two  firkins  of  the 
damaged  butters  were  forwarded  to  Enpiandf^Xid  tendered  to  the  defendants ; 
but  in  consequence  of  the  accident,  they  refused  to  receive  the  damaged 
butters,  or  to  pay  for  the  200  firkins  which  had  been  shipped.  This  action 
was  brought  to  recover  414/.  the  value  of  the  butters  according  to  the  terms 
of  the  contract.  Verdict  for  the  plaintiffs  for  414/1 ;  and  the  jury  Ibnnd  that 
the  objectk>n  as  to  the  time  of  sh^ment  had  been  waived  by  the  defendants. 

Taifourdy  Serjt,  obtained  a  rule  nut  for  leave  to  enter  a  nonsuit,  upon  an 
objection  which  was  taken  at  the  trial,  viz,  that  under  the  circnmstanoes  of 
the  case  the  action  for  goods  bargained  and  sold  could  not  be  sustained; 
that  the  contract  was  special,  and  ought  to  have  been  declared  upon 
specially. 

Bompae,  Serjt.,  and  Martin,  shewed  cause. — The  action  for  goods  bar- 
gained and  sold  id  maintainable,  iand  to  establish  this,  two  propositions  must 
be  established :  First,  That  at  the  time  the  action  was  brought  there  had 
been  a  bargain  and  sale  of  the  butters,  which  are  the  subject  matter  of  it»  bf 
the  plaintiffs  to  the  defendants ;  and  Secondly,  That  at  the  same  time  the 
defendants  were  indebted  to  the  plaintiffs  for  them ;  vis,  that  the  price  was 
ascertained,  and  the  period  of  credit  elapsed. 

If  these  two  propositions  are  established,  then  it  is  shewn  that  the  de- 
fendants were  indebted  to  the  plaintiffs  for  goods  bargained  and  sold,  wbich 
is  the  position  alleged  in  the  declaration. 

First,  These  butters  were  bargained  and  sold.  The  expression,  bargain 
and  sale,  is  defined  in  Shep.  Touchstone  (a)  to  signify  "  the  transferring  of 
the  property  in  a  thing  from  one  to  another,  upon  a  valuable  consideration  ;** 
and  here  the  property  passed  to  the  defendants  on  the  12th  of  Nov,,  when 
they  assented  to  take  the  goods,  and  received  into  their  possession,  as  vendees, 
the  bill  of  lading  and  invoice. 

The  question  whether  property  in  goods  has  passed  from  the  vendor  to 
the  vendee,  has  frequently  been  the  subject  of  discussk>n  in  the  courts,  and 
is  now  finally  settled.  The  cases  of  Hanson  v.  Meyer  (b),  Ruggy.  MinoU  (c) 

(a)  Shep.  Touch.  221.  (c)  11  East,  810. 

(6)  6  Esst.  6U. 
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SkapUy  T.  Davit  (d),  9xA  Bu»h  v.  J)api$  («),  give  the  rule,  that  when,  upon     Oom^PjMi. 

a  sale  of  goods,  every  thing  has  been  done  by  the  sellers  which  was  to  have 

been  done  by  dtem,  such  as  weighing,  &c.  the  property  passes ;  and  in  cases 

where  the  sale  was  not  of  goods  identified  and  specified  at  the  time  of  sale, 

then  when  the  buyer  has  assented  to  the  goods  appropriated  by  the  seller, 

the  property  passes,  and  the  goodsare  at  the  risk  of  the  buyer. 

Tlie  stipulation  that  the  goods  were  to  be  shipped  in  October^  does  not 
aflect  the  question  as  to  whether  the  property  passed.  It  originally  gave  the 
delendairta  the  right  to  insist  that  the  butters  should  be  shipped  in  that 
month,  and  to  refase  to  have  any  thing  to  do  with  them  if  shipped  aflerwards. 
But  the  jury  having  found  that  the  defendants  waived  any  objection  in  con- 
sequence of  the  butter  being  shipped  afterwards,  the  case  stands  as  if  there 
was  no  such  stipulation,  and  the  shipment  in  November  must  be  considered 
as  a  shipment  under  the  contract 

So  also  the  stipulation  as  to  the  average  for  weights  and  tares  is  out  of  the 
questioD.  That  stipulation  is  nothing  more  than  giving  a  right  to  the  de- 
fendants, within  six  days  after  landing,  to  have  the  weights  and  tares,  as 
contained  in  the  invoice,  verified  under  their  own  inspection ;  and  as  they 
have  admitted  that  the  butters  were  of  the -weights  mentioned  in  the  invoice, 
thb  stipulation  is  also  waived. 

It  wfll  be  said  on  the  other  side,  that  to  constitute  a  baigain  and  sale  there 
is  a  further  reqiusite  than  the  passing  of  the  property,  vix.  that  the  goods 
must  be  specifically  in  existence  and  ascertained  at  the  time  of  the  making 
of  the  contract ;  and  the  case  of  Simmons  v.  Swift  (/)  will  be  cited  as  an 
authority  for  this  position ;  but  in  that  case  something  still  remained  undone 
by  the  vendor;  and  other  cases  establish  the  contrary  doctrine,  Rhode  v. 
7%waite8  (^),  Atkineon  v.  Beli  (A),  Elliott  v.  Tyler  (t).  The  decisrons  in 
the  two  cases  of  Rhode  v.  Thwaitee,  and  Elliott  v.  T^ler,  are  quite  inconsis- 
tent with  the  position  which  will  be  contended,  for  in  both  these  cases  the 
goods  were  not  specified  and  ascertained  at  the  time  of  making  the  contract, 
and  the  action  for  goods  bargained  and  sold  was  held  to  be  maintainable,  and 
the  doctrine  in  these  cases  is  quite  consistent  with  the  old  law  upon  the  subject, 
as  laid  down  in  CamyrCs  Digest  (/),  where  agreements  are  divided  into  exe- 
cuted and  executory ;  and  an  agreement  executed  is  said  often  to  amount  to 
a  haigain  and  sale. 

Seeandijfy  Were  the  defendants  indebted  to  the  plaintiffs  at  the  time  of  the 
action  being  brought  t  As  to  172  firkins  there  can  be  no  doubt,  for  they 
were  landed  more  than  two  months  before  the  action  was  brought,  and  unless 
it  can  be  successfully  contended  that  the  true  meaning  of  the  bargain  was 
that  if  a  single  firkin  of  the  butter  was  damaged  and  thrown  overboard 
daring  the  voyage,  the  defendants  were  to  pay  nothing  for  the  remaing  199, 
they  are  now  bound  to  pay  for  the  172.  But  Fragano  v.  Long  {k)  shew 
that  the  defendants  are  bound  to  pay  for  the  entire  quantity,  and  that  case  is 
quite  in  point  with  the  present. 

When  payment  is  to  be  made  by  a  bill,  and  the  time  which  the  bill  was  to 
rtm  has  expired,  indebitatus  assumpsit  is  maintainable,  Brooke  v*  White  (I). 

(d)  5  TtobL  617.  (0  10  Bing.  51S. 

(fi)  5  Tannt  622.  O)  Til.  "  A jwemeat,"  A.  1  &  8, 

(/)  5  B.  &  C.  857.  (k)  4  B.  &  C.  219 

(y)  6  B.  &  C.  888.  (0  1  T.  R.  880, 

W8B.&C.277. 
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Gww^^ttfc     In  Gordon  v.  Martin  (m)  it  was  held,  that  an  indehiiahis  astumpaii  wfll  not 
AtBxANDia    ^^  ^P^°  ^  special  agreement  till  the  terms  of  it  are  performed,  but  when  that 
V.  is  done  it  raises  a  duty  for  which  a  general  indebiiaiu$  asiumpni  will  lie. 

GAEDNia.  jjj  ^icomg  v.  Westbrook  (»)  Mr.  J.  Doniton  says,  "  If  a  man  agrees  to 
build  for  another  a  house,  to  be  paid  tor  it,  and  afterwards  builds  the  house, 
in  this  case  he  has  two  ways  of  declaring,  either  upon  the  original  executory 
agreement  to  be  perfonned  in  future,  or  upon  an  indehiUUu9  atMumpHi  when 
the  house  is  actually  built  and  the  agreement  executed."  There  is  no  dis- 
tinctbn  between  a  case  where  goods  are  to  be  delivered  generally,  and  goods 
to  be  delivered  within  a  certain  time.  The  rule  as  to  when  a  contract  should 
be  declared  upon  specially,  is  given  in  Serjt  WUUami  note  to  Otbome  v. 
Roger  $  (o).  *'  The  indebitaiut  counts  may  be  resorted  to  in  all  cases  where 
the  contract  t>  executed^  and  nothing  remains  to  be  done  but  the  payment  of 
money."  The  same  rule  is  also  given  in  somewhat  different  words  in  BuUer^t 
Nut  Priu9  (/»),  *'  An  indebitaius  agsvmpni  will  not  lie  upon  a  special  agree- 
ment until  Uie  terms  of  it  are  perfcnrmed ;  yet  when  that  is  done,  it  raises  a 
duty  for  which  a  general  indeUtaius  a$9ump9il  will  lie."  Thai  it  is  said  thai 
the  property  in  the  goods  nev^  passed  to  the  defendants ;  but  by  the  transfer 
of  the  invoice  and  bill  of  lading,  which  are  the  symbols  of  possessioD,  the 
property  passed,  Liekbarrow  v.  Moion  (q),  HaiUe  v.  Smith  (r),  (honing  v. 
Brown  («),  Barrow  v.  Coles  (0-  Nor  had  the  plaintiffs  any  insurable 
interest  remaining  in  the  goods>  Hibbert  v.  Carter  («). 

Talfourdf  Serji,  and  Kelly,  eofilrei.— There  are  sevanl  objectioiis  io  the 
plaintifls'  right  to  recover  in  the  present  focm  of  action.  The  butters  were 
not  in  the  possession  of  the  vendors  at  the  time  the  contract  was  entered 
into,  and  they  might  not  even  have  been  in  existence.  The  contract  which  was 
entered  into  was  special  in  its  terms,  and  the  plaintifis  were  bound  to  put  it  in 
evidence.  JFiragano  v.  Long  (v)  is  distinguishable  from  the  present  case,  fer 
there  the  plaintiff  ordered  an  insurance  to  be  effected  on  the  goods,  and  they 
were  dispatched  upon  his  risk,  and  that  was  an  action  by  the  purchaser  of 
the  goods  against  the  ship-owner  for  negligenoa  In  Simmons  v.  Swifi  (wV 
the  rule  is  laid  down ;  where  the  owner  of  a  stack  of  bark  entered  into  a  con- 
tract to  sell  it  at  a  certain  price  per  ton,  and  the  purchaser  agreed  to  take 
«  and  pay  for  it  on  a  day  specified,  and  a  part  was  afterwards  weig^ied  and 
delivered  to  him;  it  was  held,  that  the  property  in  the  residue  did  not  vest 
in  the  purchaser  until  it  had  been  weighed,  that  being  necessary  in  order  to 
ascertain  the  amount  to  be  paid ;  and  that,  even  if  it  had  vested,  the  seller 
could  not,  before  that  act  had  been  done,  maintain  an  actkm  for  goods  sold 
and  delivered.  Here  the  contract  was  special  as  to  the  time  of  delivery  and 
the  time  of  payment,  and  it  was  made  upon  a  condition  precedent,  which 
ought  to  have  been  averred.  If  the  phiintiffs  had  pleaded  specially,  they 
must  have  averred  that  the  goods  were  shipped  in  due  time,  or  they  must 
have  shewn  a  dispensation  of  the  conditions,  and  the  defendants  could  then 
have  trsiversed  thait  part  of  the  declaration.  The  condition  as  to  the  sh^ment 

(m)  Fitz^bboD,  SOS.  (#)  9  East,  506. 

(n)  1  WilsoD,  117.  (O  8  Camp.  98. 

(o)  1  Sannden,  269.  b  note  1.                         (u)  1  T.  R.  745. 

(p)  Ball.  N.  P.  1S9.  (v)  4  B.  &  Cress  219. 

(q)  8  T.  R.  6S.  (io)  5  &  &  Cress.  857. 
(r)  1  a&P.  568. 
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of  the  goods  was  a  condition  precedent ;  and  that  condition  being  in  writing)  Com,  pUm. 
it  could  not  be  waiyed  by  parol,  Gois  y.  Lard  Nugent  (x). — [Tindal,  C.  J. 
—That  point  was  not  made  at  the  trial,  and  we  cannot  entertain  it  now. 
The  plaintifls  might  haye  offered  other  eyidenee  if  the  objection  had  then 
been  raised.] — ^Another  objection  arises  upon  the  mode  of  payment  stipu- 
lated for  by  the  contract,  which  is  by  bill  at  three  months  from  the  dote  of 
landing.  Now,  as  the  goods  did  not  reach  their  destination,  the  day  of  pay- 
ment did  not  in  strictness  arriye. 

TiNDAL,  C.  J. — ^The  question  in  this  case  is,  whether  an  action  for  goods 
bargained  and  sold  can  be  maintained.  The  defendants  contend  that  such 
an  action  does  not  lie  against  them,  but  that  the  plaintiffs  were  bound  to 
declare  specially.  The  original  contract  was  made  on  the  11th  of  October^ 
1633,  in  which  it  was  stated  that  the  plaintiffs  sold  to  the  defendants  200 
firkins  of  Murphy  and  Ca's  Sligo  butter,  free  on  board,  at  71«.  6d.  per 
cwt,  the  payment  to  be  by  bill  at  two  months  from  the  date  of  landing,  and 
to  be  shipped  that  month.  Upon  this  contract  three  points  haye  been  raised 
by  the  defendants  to  this  action  for  goods  bargained  and  sold.  First,  That 
the  butters  were  not  in  the  possession  of  the  plaintiffs  at  the  time  of  the 
contract.  Secondly,  That  they  were  not  shipped  in  October  in  pursuance  of 
the  contract;  and  Thirdly,  That  they  were  to  be  paid  for  by  bill  at  two 
months  from  the  date  of  landing,  but  as  the  goods  were  neyer  landed,  the 
defendants  were  neyer  liable  to  pay.  But,  notwithstanding  these  objections, 
1  think  circumstances  haye  passed  in  this  transaction  which  entitle  the 
plaintiffs  to  maintain  this  action  for  goods  bargained  and  sold.  I  agree  that 
the  pbuntiffs  must  shew  that  the  property  b  the  goods  has  passed  to  the 
defendants  by  the  oontiacty  or  they  cannot  be  said  to  be  bargained  and 
sold. 

As  to  the  first  point,  I  do  not  find  that  any  case  goea  so  far  as  to  hold 
that  if  the  goods  were  ascertained  and  accepted  before  the  action  was  brought, 
that  it  is  any  objection  that  they  were  not  in  the  possession  of  .the  plaintiffs 
at  the  time  of  Uie  contract.  In  Rhode  y.  Thwailee  (y),  the  yendor  haying 
in  his  warehouse  a  quantity  of  sugar  in  bulk,  agteed  to  sell  twenty  hogs- 
heads; four  hogsheads  were  deliyered,  and  the  yendor  filled  up  and  appro- 
priated to  the  yendee  sixteen  other  hogsheads;  and  informed  hun  that  they 
were  ready»  and  desired  him  to  take  them  away;  the  yendee  said  he  would 
take  (hem  as  soon  as  he  could;  and  it  was  held,  that  the  appropriatbn 
having  been  made  by  the  yendor  and  assented  to  by  the  yendee  the  sixteen 
hogsheads  thereby  passed  to  the  latter,  and  that  their  yahie  naight  be  re- 
coyered  by  the  yendor  under  a  count  for  goods  bargained  and  sold.  In  the 
present  case  it  cannot  be  said  that  the  goods  were  not  ascertained  and 
accepted  before  the  action  was  brought;  for  the  inyoioe  containing  the 
description  and  price  of  the  butters  was  accepted  by  the  defendants,  and  the 
bill  of  lading  was  also  regularly  indorsed  and  acoepted  by  tbeoa.  But  then 
it  is  said  that  the  goods  ought  to  haye  been  shipped  in  October,  and  that  it 
was  a  condition  precedent  to  any  claim  on  the  defendants ;  and  if  the  de- 
fendants had  in  the  first  instance  repudiated  the  purchase  on  that  ground, 
they  could  not  haye  been  sued  in  any  form  of  action.     But  it  is  in  evidence, 

(»)  5  B,  &  Adol.  58.  (y)  6  B.  &  Cress.  888. 
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and  Found  by  the  jury,  that  the  defendants  waived  that  objection,  and  after 
.that,  it  must  be  taken  that  the  waiver  was  legally  made.  The  last  objectioa 
arises  on  the  meaning  of  the  words  in  the  contract  relating  to  the  time  of 
payment,  which  is  stated  to  be  by  bill  at  two  months  from  the  date  of  hni- 
ing.  But  the  object  of  that  stipidation  was  to  pomt  out  the  time  of  pay- 
ment, and  not  to  make  the  landing  of  the  goods  a  condition  precedent  Upon 
that  point  it  is  only  necessary  to  refer  to  the  case  of  Fragtmo  ▼.  Lohg  (?). 

Upon  the  whole,  this  case  is  brought  within  the  proposition  contained  in 
the  note  to  1  WiUianUy  Sound.  269  (b),  "  that  the  general  counts  may  be 
resorted  to  in  all  cases  where  the  contract  is  executed,  and  nothing  reimins 
to  be  done  but  the  payment  of  the  money.''  And  then  the  other  side  of  tbe 
proposition  is  stated,  "  But  where  the  special  contract  remains  unperfomied, 
even  by  the  fault  of  the  defendant,  the  declaration  must  still  be  special; 
therefore,  where  goods  are  sold,  to  be  paid  for  by  a  YAW,  and  the  purchaser 
refuses  to  give  the  bill,  the  dechimtion  must  be  special,  unless  the  plaintiff 
wait  till  the  IhII  would  have  become  due  if  it  had  been  given."  In  the  pre- 
sent case,  the  action  was  not  brought  till  the  two  months  after  the  date  of 
the  landing  would  have  expired,  if  the  goods  had  arrived  in  the  ordinary  course. 
The  plainti&,  therefore,  are  in  the  situation  of  those  who  have  parted  with 
their  goods ;  and  the  defendants  having  received  them  upon  an  engagement 
to  pay,  the  action  ibr  goods  baiigained  and  sold  will  lie,  and  this  rule  nrast 
be  dischaiiged. 

Park,  J.— A  great  portion  of  the  argument  has  gone  upon  the  constden- 
•lion  of  the  original  contract  as  to  shipping  the  goods  in  October;  but  that 
having  been  waived,  it  need  not  be  discussed.  The  question  is,  whether  the 
action  for  goods  bargained  and  sold  can  be  maintained,  and  that  depends 
upon  this,  whether  there  has  been  an  acceptance  of  the  goods  by  the  defend- 
ants ;  and  I  think  there  has  been,  by  their  receiving  the  invoice  and  bill  of 
lading.  The  cases  cited  for  the  defendants  amount  to  this,  that  when  goods 
are  sold  they  remain  at  the  risk  of  the  vendor  until  he  has  done  every  thing 
to  complete  the  contract  As  where  goods  were  to  be  vreighed,  or  where 
there  had  been  no  specific  appropriation.  But  the  present  case  falls  within 
the  principle  of  Rhode  v.  T%waiH$  (a),  and  Fragano  v.  Long  («).  We 
have  been  pressed  with  the  case  of  Simmondi  v.  Swift  (6),  but  that  cue  is 
totally  different.  There  the  goods  were  sold  at  a  certain  price  p^r  ton,  and 
until  the  weight  was  taken  no  property  passed.  In  Rhode  v.  7%imm(et(«) 
all  that  was  required  was  done  by  the  vendor;  he  had  a  quantity  of  sugar 
in  bulk,  and  agreed  to  sell  twenty  hogsheads ;  he  had  only  four  hogsheads  filled, 
which  he  delivered  to  the  vendee ;  but  he  filled  up  and  appropriated  the  remain- 
ing sixteen  hogsheads,  and  informed  the  vendee  that  they  were  ready;  and  it 
was  held,  that  the  appropriation  having  been  made  and  assented  to,  that  it 
amounted  to  an  actual  delivery.  •  The  argument  that  the  landing  of  the 
goods  was  a  conditk>n  precedent  is  answered  by  the  case  of  Frageno  t. 
Lang  (z),  and  I  cannot  distinguish  that  case  from  the  present.  There  the 
plaintiff  was  at  Naplee,  and  the  time  of  credit  allowed  was  three  months 
from  the  time  of  arrival;  and  it  was  held,  that  the  property  in  the  goods 

(z)  4  B.  &  Cresfl  219.  (6)  5  B  A  Cms.  857. 

(a)  6  B.  &  Cress.  38a 
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Tes^d  m  the  plaintiff  before  their  arrival  at  Naples.    The  two  cases,  there-     €>m^Pjeai. 
fore,  which  1  have  last  mentioned  fully  warrant  our  present  decision. 

Gasblbb,  J. — ^The  case  has  already  been  fully  discussed.  I  will  only 
observe,  that  the  invoice  states  the  weight  and  price  of  all  the  goods  which 
were  shipped, 

BosANQUET,  J. — ^I  think  that  this  amounts  to  a  contract* executed,  upon 
which  a  declaration  for  goods  bargained  and  sold  may  be  maintained.    It  is 
not  necessary,  to  support  such  an  action,  that  the  goods  should  be  actually 
in  the  possession  of  the  vendor.    It  is  sufficient  if  he  is  entitled  to  the  pos« 
session,  and  has  done  all  that  was  required  on  his  part  to  effectuate  the 
contract.    The  second  objection  is,  that  the  plaintiffs  ought  to  have  declared 
specially  upon  the  contract,  and  that  a  performance  of  the  condition  prece- 
dent should  be  averred,  or  a  waiver  of  it  be  shewn.    But  this  is  not  a  con- 
tract by  deed,  but  was  a  parol  contract,  containing  a  condition  precedent, 
which  was  aflerwards  waived.    A  contract  must  be  declared  upon  according 
to  its  legal  effect,  and  here  the  efiect.of  all  th6  circumstances  is  to  make  it  a 
contract  without  a  condition.    It  is  said,  that  the  arrival  of  the  goods  is  a 
condition  precedent  to  payment,  and  that  the  time  of  payment  has  never 
arrived;  but  that  objectbn  is  answered  by  the  case  o{ Fragano  v.  Long  (c). 

Rule  discharged, 

(<;>4B.&Cre8s.219. 


Curtis  and  or!  v.  Spitty. 

f^EBT,  by  the  executors  of  lessor,  against  the  assignee  of  lessee,    to    1-  In  ^^t  for 

recover  arrears  of  rent.    The  deelaroHon  set  out  a  lease,  dated  24th  by  leasor  against 

April,  1800,  made  by  the  plaintiffs'  testator  to  one  W.  Coppin,  for  ninety-nine  J^  \^^^ 

yean  (subject  as  therein  mentioned),  containing  a  covenant  by  lessee  and  his  declaration 

assigns,  to  pay  a  certain  yearly  rent ;  and  the  plaintiffs  averred,  that "  on  the  JJe^eia?* *&c!, 

1st  of  January,  1816,  all  the  estate,  right,  title,  interest,  term  of  years  then  of  th«  lessee 

to  come  and  unexpired,  property,  profit,  claim,  and  demand  whatsoever  of  yested  in  the 

him  the  said  W.  Coppin,  of,  in,  and  to  the  said  demised  land  and  premises,  defendant, 

.  ,     ,  ,  ,  ,  -    ,  ,    .  J       I       11  which  allegatioa 

With  the  appurtenances,  by  assignment  thereof  then  and  there  made,  legally  the  defendant 

came  to  and  vested  in  the  said  defendant."    The  defendant  pleaded  (with  ^*^2[2^{iSJ* 

other  pleas  which  are  not  material),  that  all  the  estate,  &c.,  did  not  come  to  joined  issue.  It 

him  in  manner  and  form  alleged,  traversing  the  averment  in  the  words  of  the  ^"  'JTefradant* 

declaration.     Upon  this  plea  the  plaintiffs  joined  issue.    At  the  trial  before  ^u  assignee  of 

Lililedale,  J.,  it  was  in  evidence,  that  in  1813  the  premises  comprised  in  the  the  demised 

lease,  were  divided  into  three  parcels,  and  sold  by  the  executor  of  Copping  in  SbarthCTeSsa 

three  separate  lots,  and  that  the  defendant's  father  purchased  one  of  the  fatal  Tariance, 

parcels,  which  was  duly  assigned  to  him,  for  all  the  residue  of  the  lessee's  JJ^ue^inusths 

interest  in  the  term,  and  that  the  defendant  was  the  personal  representative  found  for  the 

of  his  lather.     The  action  was  brought  to  recover  arrears  of  rent  accruing  2.&m6VThatit 

due  after  the  assignment.  is  a  nice  and  dif- 

,  ^        ,        ,  .     .^  .  .  ,     ,  ,  ^  ficult  question 

A  verdict  was  taken  for  the  plamtiff  by  consent,  with  leave  reserved  to  whethera  lessor 

can  maintain  an 

action  m  debt  against  the  assignee  bf  pari  of  the  land  demised,  to  recover  rent  issuing  from  the 

whole  of  it.  ^  -  y  - 

VOL.  I.  M  ' '        "^  ^         '  '       ^^ 
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Owtu^Wyt.  and  found  by  tKe  jury,  that  the  defendants  waited  that  objection,  and  kiier 
.that,  it  must  be  taken  that  the  waiter  was  legally  made.  The  last  objection 
arises  on  the  meaning  of  the  words  in  the  contract  rektbg  to  the  time  of 
payment,  which  is  stated  to  be  by  bill  at  two  months  from  the  date  of  lanJ- 
ing.  But  the  object  of  that  stipidation  was  to  point  out  the  time  oT  pay- 
ment, and  not  to  make  the  landing  of  the  goods  a  condition  precedent  Upon 
that  point  it  is  only  necessary  to  refer  to  the  case  of  Fragano  t.  Lmg  (?). 

Upon  the  whole,  this  case  is  brought  within  the  propositi^)  contained  io 
the  note  to  1  Williams^  Sound.  269  (b),  "  that  the  general  counts  may  be 
resorted  to  in  all  cases  where  the  contract  is  executed,  and  nothing  remains 
U>  be  done  but  the  payment  of  the  money."  And  then  the  other  side  of  the 
proposition  is  stated,  ''  But  where  the  special  contract  remains  unperformed, 
even  by  the  fault  of  the  defendant,  the  declaration  must  still  be  special; 
therefore,  where  goods  are  sold,  to  be  paid  for  by  a  Mil,  and  the  purchaser 
refuses  to  give  the  bill,  the  declaration  must  be  special,  unless  the  plaintiiT 
wait  till  the  IhII  would  have  become  due  if  it  had  been  given.*'  In  the  pre- 
sent case,  the  actkm  was  not  bfx>ught  till  the  two  months  ader  the  date  of 
the  landing  would  have  expired,  if  the  goods  had  arrived  in  the  ordinary  coursa 
The  plainti&,  therefore,  are  in  the  situation  of  those  who  have  parted  with 
their  goods ;  and  the  defendants  having  received  them  upon  an  engagement 
to  pay,  the  action  for  goods  baiigained  and  sold  will  lie,  and  this  rule  must 
be  dischaiged. 

Park,  J.— A  great  portbn  of  the  argument  has  gone  upon  the  consider- 
•tbn  of  the  original  contract  as  to  shipping  the  goods  in  Ooioher;  but  that 
having  been  waived,  it  need  not  be  discussed.  The  question  is,  whether  the 
action  for  goods  bargained  and  sold  can  be  maintained,  and  that  dependi 
upon  this,  whether  there  has  been  an  acceptance  of  the  goods  by  the  defend- 
ants ;  and  I  think  there  has  been,  by  their  receiving  the  invoice  and  bill  of 
lading.  The  cases  cited  for  the  defendants  amount  to  this,  that  when  goods 
are  sold  they  remain  at  the  risk  of  the  vendor  until  he  has  done  every  tUog 
to  complete  the  contract  As  where  goods  were  to  be  wei^ied,  or  where 
there  had  been  no  specific  appropriation.  But  the  present  case  (alls  within 
the  principle  of  Rhode  v.  7%umie9  (a),  and  FragoM  v.  Long  («).  We 
have  been  pressed  with  the  case  of  Simmondi  v.  Swi/i  (b),  but  that  case  ii 
totally  different.  There  the  goods  were  sold  at  a  certain  price  par  ton,  and 
untii  the  wmght  was  taken  no  property  passed.  In  Rhode  v.  T%wdiiii{e) 
all  that  was  required  was  done  by  the  vendor;  he  had  a  quantity  of  sugar 
in  bulk,  and  agreed  to  sell  twenty  hogsheads ;  he  had  only  four  hogsheads  filM 
which  he  ddi vered  to  the  vendee ;  but  he  filled  up  and  appropriated  the  remain- 
ing sixteen  hogsheads,  and  informed  the  vendee  that  they  were  ready;  and  it 
was  held,  that  the  appropriation  having  been  made  and  assented  to,  that  it 
amounted  to  an  actual  delivery.  The  argument  that  the  landing  of  the 
goods  was  a  conditk>n  precedent  is  answered  by  the  case  of  Frageko  t. 
Long  (2),  and  I  cannot  distinguish  that  case  from  the  present.  There  the 
plaintiff  was  at  Napleoj  and  the  time  of  credit  allowed  was  three  months 
from  the  time  of  arrival;  and  it  was  held,  that  the  property  in  the  goods 

(«)  4  B.  &  Creaa  219.  (6)  5  B  A  Creas.  857. 

(a)  6  B.  &  Creas.  38a 
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vested  m  the  plaintiff  before  their  arrival  at  Naples.    The  two  cases,  there-     Com^PjMt. 
fore,  which  I  have  last  mentioned  fully  warrant  our  present  decision. 

Gasblbb,  J. — ^The  case  has  already  been  fully  discussed.  I  will  only 
observe,  that  the  invoice  states  the  weight  and  price  of  all  the  goods  which 
were  shipped, 

BosANQUBT,  J. — ^I  think  that  this  amounts  to  a  contract -executed,  upon 
which  a  declaration  for  goods  bargained  and  sold  may  be  maintained.  It  is 
not  necessary,  to  support  such  an  action,  that  the  goods  should  be  actually 
in  the  possession  of  the  vendor.  It  is  sufficient  if  he  is  entitled  to  the  pos- 
session, and  has  done  all  that  was  required  on  his  part  to  effectuate  the 
contract  The  second  objection  is,  that  the  plaintiffs  ought  to  have  declared 
t^pecially  upon  the  contract,  and  that  a  performance  of  the  condition  prece- 
dent should  be  averred,  or  a  waiver  of  it  be  shewn.  But  this  is  not  a  con- 
tract by  deed,  but  was  a  parol  contract,  containing  a  condition  precedent, 
which  was  afterwards  waived.  A  contract  must  be  declared  upon  according 
to  its  legal  effect,  and  here  the  eflbct  of  all  th6  circumstances  is  to  make  it  a 
contract  without  a  condition.  It  is  said,  that  the  arrival  of  the  goods  is  a 
condition  precedent  to  payment,  and  that  the  time  of  payment  has  never 
arrived;  but  that  objection  is  answered  by  the  case  o{ Fragano  v.  Long  (c). 

Rule  discharged, 

(<;>4B.  &Cre8t.219. 


Curtis  and  or!  v.  Spitty. 

f^EBT,  by  the  executors  of  lessor,  against  the  assignee  of  lessee,    to  1-  In  ^bt  for 

recover  arrears  of  rent.    The  declaration  set  out  a  lease,  dated  24th  by  lessor  agafnat 

April,  1800,  made  by  the  plaintiffs'  testator  to  one  W.  Copptn,  for  ninety-nine  JhJSl!w\*he^ 

years  (subject  as  therein  mentioned),  containing  a  covenant  by  lessee  and  his  declaration 

assigns,  to  pay  a  certain  yearly  rent ;  and  the  plaintiffs  averred,  that "  on  the  Jie^eeta^^T^Ac. 

1st  ci  January,  1816,  all  the  estate,  right,  title,  interest,  term  of  years  then  of  the  leasee 

to  come  and  unexpired,  property,  profit,  claim,  and  demand  whatsoever  of  y^tlintfae 

him  the  said  W.  Coppin,  of,  in,  and  to  the  said  demised  land  and  premises,  ^!P^^*   . 

with  the  ai^urtenances,  by  assignment  thereof  then  and  there  made,  legally  the  defendant 

came  to  and  vested  in  the  said  defendant."     The  defendant  pleaded  (with  thV^Hl^tiffa^ 

other  pleas  which  are  not  material),  that  all  the  estate,  &c.,  did  not  come  to  joined  issue.  It 

him  in  manner  and  form  alleged,  traversing  the  averment  in  the  words  of  the  ^*^  defendant* 

declaration.     Upon  this  plea  the  plaintiffs  joined  issue.    At  the  trial  before  ^u  aaaignee  of 

Liltledaie,  J.,  it  was  in  evidence,  that  in  1813  the  premises  comprised  in  the  the  demised 

lease,  were  divided  into  three  parcels,  and  sold  by  the  executor  of  Copping  in  JJ® J"! J^  ^^Jj[ 

three  separate  lots,  and  that  the  defendant's  father  purchased  one  of  the  faul  Tarianoe, 

parcels,  which  was  duly  assigned  to  him,  for  all  the  residue  of  the  lessee's  J[^e^,IlulJbs 

interest  in  the  term,  and  that  the  defendant  was  the  personal  representative  found  for  the 

of  his  lather.     The  action  was  brought  to  recover  arrears  of  rent  accruing  2^&mbie,ThAt\t 

due  after  the  assignment.  is  a  nice  and  dif- 

,..,,..«..  .,,  j^  ficult  question 

A  verdict  was  taken  for  the  plamtiff  by  consent,  with  leave  reserved  to  whether  a  lessor 

can  maintain  an 
action  tn  debt  qgainst  the  assignee  bf  part  of  the  land  demised,  to  recOTer  rent  issuing  from  the 
whole  of  it. 


; «     / /j'/.u^-  i  i  :^.//2<  ^ 
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dm.  Heat,     9ipp\j  to  the  CouTt  to  enter  the  venUct  for  the  defendant,  upon  the  issue 
raised  by  the  said  plea. 

Thesiger  obtained  a  rule  niti  accordingly.  He  eked  Hare  v.  Cator  (o), 
in  which  it  was  held  that  where  a  declaration  against  the  defendaht  charg^ 
him  as  assignee  of  aU  the  estate  in  certain  premises,  it  was  held  a  Ibtal 
variance,  because  it  appeared  in  evidence  that  he  was  only  assignee  of  a  port 
of  the  estate. 

Wilde^  Serjt.,  and  Petendoiffy  shewed  cause  (b)j-^H€tre  v.  Caior  (tf)  is  a 
<»8e  of  very  questionable  authority.  It  is  evident  that  there  is  some  mistake 
in  the  report;  fbr  it  appears  that  the  defendant  purchased  the  fee  of  the 
premises,  and  the  lease  was  never  assigned.  In  Merceron  v.  Jkncsen  (c), 
where,  in  covenant  against  an  assignee  of  a  lease,  the  plaintiff  declared  that 
all  the  right,  &c.,  of  the  lessee  vested  in  the  defendant  by  assignment,  and 
that  afterwards  the  premises  were  out  of  repair ;  and  the  defendant  pleaded 
in  bar,  that  for  one  period  he  was  possessed  of  one-sixth  of  the  premises  as 
tenant  in  common  with  A.,  B.,  and  C,  and  for  another  period  of  one-tbird, 
as  tenant  in  common  with  B.  and  C,  and  that  no  more  or  greater  interest 
in  the  premises  ever  came  to  him  by  assignment;  it  was  held,  that  the  plea 
was  bad  in  substance,  as  it  could  not  be  a  bar  to  the  whole  action ;  and 
Littkdale,  J.,  said,  "  The  ground  of  defence  set  forth  in  the  plea  is,  that  the 
whole  of  the  premises  did  not  come  to  the  def^idant  by  assignment.  If  that 
were  held  good  as  a  bar,  the  decision  would  amount  to  this,  that  if  a  lessee 
make  assignments  to  various  persons,  as  tenants  in  common,  the  Umdlord  can 
never  sue  until  he  discover  them  all ;"  and  it  is  further  said  in  tliat  case,  that 
either  debt  or  covenant  will  lie  for  rent  against  the  assignee  of  a  part  of  an 
estate;  and  Gmrwm  v.  Veman  (d)  is  cited.  In  .Stevenion  v.  Lombard  {e) 
it  was  also  held,  that  covenant  lies  against  the  assignee  of  lessee  for  a  part 
of  the  rent  Here  the  plaintiffs  could  not  know  the  assignees  of  the  vaiimn 
portions  of  the  estate;  and  the  defendants  ought  to  have  pleaded  in  abate* 
ment  the  nonjoinder  of  the  other  assignees,  as  was  said  by  Ba^hy,  J.,  in 
Mercer  an  v.  Dowson  (/).  Com,  Digteiy  tit.  "  Abatement,"  F.  12,  is  to  the 
same  eflect.  Duppa  v.  Mayo  {g)  establishes  that  debt  for  the  arrears  of  a 
rent-charge  ought  to  be  brought, against  all  the  pernors  of  the  profits  of  the 
lands  liable,  and  that  if  it  be  not,  the  defendant  can  only  take  advantage  of 
^ it  by  a  plea  in  abatement;  and  in  Mitchell  v.  Tarbuti  (A),  Lord  Kenym 
says,  <'  Where  there  is  any  dispute  about  the  title  to  hind,  all  the  parties 
must  be  brought  before  the  Court." 

Theeiger  and  Steer^  contrd. — The  authority  of  Hare  v.  Caior  (a)  has 
never  been  impeached,  and  there  is  no  ambiguity  in  the  statement  of  the 

(a)  Cowp.  766.  assi^ee  haTtn^p  the  entire  estate  in  the 

(b)  In  Hilary  Term.  moiety  of  the  land,   he  bath  a  sufficmiK 

(c)  5  B.  &  Cress.  479.  printy  of  estate    to  be  cban^ed  by  the 

(d)  2  Levins,  831 ;  this  case  is  also  re-  lessor,  if  be  pJeases,  with  the  moiety  of  fht 
ported  8  Sir  T.  Jones,  104,  and  recognized  rent** 
9  D'Anvers,  Abr,  tit  "  Debt,"  (C)  10,  as  {e)  8  East,  574. 
follows  :^"  If  lessee  for  years  assigns  his  (/)  5  B.  &  Cress.  48S. 
whole  term  in  the  moie^  of  the  land,  the  (^)  1  Wms.  Saund.  88»»  and  sole  (4), 
lessor  may  have  an  action  against  the  as-  884. 
signee  for  the  moiety  of-  the  rent,  for  the  (A)  5  T.  R.  651. 
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judgment  of  the  Gburt    The  defendant  has  no  mteiest  in  the  other  portions     Om,  puoi, 

of  the  land,  nor  is  he  tenant  in  common  with   the  other  assignees  as  in 

Mireerm  ▼.  Daw$on  (t);  and  even  if  he  was,  Mr.  J.  Litikdale  says,  in  that 

case,  **  There  may  be  a  difficulty  in  saying  that  the  defendant  should  have 

pleaded  in  abatement,  for  he  might  not  know  the  tenants  in  common  with 

him.^'    The  lessor  had  his  remedy  by  distress  to  recoyer  the  whole  rent; 

but  if  he  elects  to  bring  an  action  in  debt,  he  is  bound  to  ascertain  befor^ 

hand  the  extent  of  the  defendant's  liability,  Congham  v.  King  (j),  Gamori  V. 

Femon  (A),  Twgnam  ▼.  Piekard  (/).    But  here  the  defendant  traverses  the 

averaient  in  the  declaration,  that  all  the  estate  came  to  him,  and  the  question 

is  confined  to  the  issue  which  the  plaintiff  has  himself  raised.    Stephenson 

V.  Lombard  (m)  establishes  that  there  may  be  an  apportionment  of  the  rent ; 

and  the  point  in  Dttppa  v.  Mayo  (n)  arose  on  a  rent  charge,  which  cannot 

be  apportioned. 

Cur,  adv.  vuii. 

TiSDALp  CL  J.— This  case  is  brought  before  us  upon  a  nation  on  the  part  May  IM. 
of  the  defendant,  by  kave  of  the  learned  judge  who  tried  the  cause,  to  enter 
a  verdict  icnr  him  upon  the  issue  raised  by  the  second  plea  which  is  pleaded 
to4he  first  oount  of  the  declaration. 

The  first  <xmnt  of  the  declaration  states  a  demise  by  the  plaintiff's  testator 
to  one  Wittiam  Capping^  for  ninety-nine  years,  if  certain  persons  should  so 
hog  Jive  (some  of  whom  are  stiH  in  life),  at  the  yearly  rent  of  18«.;  and 
that  on  '<  the  first  of  January,  1816,  all  the  estate,  right,  title,  and  interest 
of  the  lessee  o(  in,  and  to  the  said  demised  kind  and  premises,  with  the 
appurteoancea,  by  assignment  thereof  then  and  there  made,  came  to  and 
vested  in  the  defendant;  and  that  a  certain  sum  became  due  to  the  lessor 
for  rent  of  the  premises  after  the  assignment"  The  second  plea  to  this  first 
count  traverses  the  averment,  that  all  the  estate,  te.,  came  to  and  vested  in 
the  defendant  in  the  very  words  of  the  declaration*  and  the  issue  was  joined 
upon  thai  traverae. 

Ac  the  trial  it  Appeared  in  evidence,  that  in  1813  the  premises  ccnnprised 
in  the  lease  were  divided  into  three  separate  parcels,  and  put  up  to  sale  in 
three  lots,  by  the  executor  of  Coppmg  the  lessee,  and  that  the  fiither  of  the 
defendant  pufohased  one  of  the  parcels,  whkh  was  duly  assigned  to  him  for 
all  the  leaidue  of  the  lessee's  interest  in  the  term ;  which  interest  in  such 
parcel  is  now  vested  m  the  defendant  as  his  father's  personal  representative. 
And  whether  upon  this  evidetace  the  defendant  is  entitled  to  have  the 
verdict  fiir  bim,  upon  the  issue  raised  by  the  second  plea,  is  the  otdy  question 
before  us. 

That  the  issue  has  been  found  for  the  defendant  in  the  precise  terms  in 
which  it  is  raised  there  can  be  no  doubt;  and  if  so,  we  feel  difficulty  in  seeing 
upon  what  principle  we  can  look  further  into  the  question  intended  to  be 
raised  between  the  parties,  in  this  stage  of  the  proceedings;  more  particu- 
kirly  as  the  case  of  Hare  v.  Caior  {p)  is  a  direct  authority  upon  the  very 
point,  that  if  the  plaintiff  allies  in  his  declaration  that  the  whole  interest  of 

(t)  5  B.  A  Cff««9.  479.  {m)  S  East,  575. 

(J\  Cffo.  Car.  SSL  (n)  1  Wmii.  Saaod  282. 

(*)  S  Lev-  281.  (o)  Cowp.  766. 

(/>  2  B.  &  Aid.  105. 

M  2 
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ConLPlMt.  the  lessee  came  to  him  by  assignment,  and  the  defendant  traversed  the  alle* 
gation,  it  is  a  fatal  variance,  if  it  appears  in  the  evidence  that  the  defeD(knt 
was  assignee  of  parcel  only  of  the  land  originally  demised.  Jt  must  be 
admitted  that  the  observations  made  in  the  course  of  the  argument  upoD 
that  case  have  excited  some  doubt  as  to  the  accuracy  of  the  report.  But  the 
aigument  of  the  counsel,  and  the  judgment  of  the  Court,  preclude  the  possi- 
bility of  doubt,  that  the  proposition  with  which  the  Court  meant  to  deal  was 
.this,  that  even  if  the  defendant  was  assignee,  he  could  be  assignee  of  parcel 
of  the  land  only,  and  that  the  plaintiff  having  alleged  in  his  declaration  that 
he  was  assignee  of  the  whole,  was  out  of  Court.  And  as  that  case  has  been 
regarded  as  law  in  WeHminHer  Hall,  from  the  time  of  its  decision  down  to 
the  present  day,  we  do  not  think  ourselves  authorized  to  overrule  it,  where 
the  party  who  is  to  be  aflected  by  our  determination  has  no  opportunity  of 
reviewing  our  decision. 

The  proposition  contended  for  by  the  plaintiff  is  this ;  that  the  lessor  may 
charge  the  assignee  of  part  of  the  land,  in  an  action  of  debt,  with  the  rent  of 
the  whole  of  the  land  comprised  in  the  original  demise.  He  may  undoubtedly, 
after  an .  assignment  of  part,  diitrain  upon  that  part  for  the  rent  which 
accrues  due  for  the  whole ;  because  the  rent  for  the  whole  becomes  due  out 
of  each  and  every  part  of  the  land.  But  in  that  case  it  must  be  remembered, 
that  the  avowry  would  be  for  rent  due  from  the  original  tenant,  and  nothing 
would  appear  upon  the  record  as  to  the  assignment.  The  remedy  by  diitrets 
does  not  therefore  afibrd  any  authority  for  the  remedy  by  a  direct  action  0/ 
debt  againU  the  aetignee;  which  action,  depending  as  it  does  upon  the 
privity  of  contract  being  transferred  to  the  assignee  by  reason  of  the  privity 
of  estate,  that  is,  by  reason  of  the  plaintiff  being  the  landlord,  and  the 
defendant  the  tenant  of  the  same  land,  opens  a  very  nice  and  difficult  ques- 
tion, not  settled  by  any  decision  in  the  books  so  &r  as  we  can  ascertain, 
namely,  whether  there  exists  a  privity  of  estate  in  respect  of  the  whole  land 
by  an  assignment  of  part  only. 

If  the  proposition  of  the  plaintiff  be  the  law,  then  the  lessor  would  bate 
had  a  good  cause  of  action  if  he  had  stated  his  title  in  the  declaration  accord- 
ing to  the  fact,  and  had  rested  his  demand  for  the  whole  rent  upon  the 
assignment  to  the  defendant  of  part  only  of  the  demised  premises,  and  the 
question  might  then  be  raised  upon  the  record  by  demurrer,  or  .the  plaintiff 
might,  by  a  special  demurrer  to  the  plea,  have  raised  the  same  question.  But 
he  has  thought  proper  to  go  to  trial  upon  the  issue  tendered  to  him  by  the 
defendant.  Under  these  circumstances,  we  think  we  are  not  justified  in  saying 
more  on  the  present  occasion  than  that  we  think  the  issue  has  been  found 
against  the  plaintiff,  and  therefore  the  verdict  is  to  be  found  for  the  de- 
fendant. If  another  action  is  brought,  either  party  may  put  the  question  on 
the  record. 

Rule  absolute. 
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Dennett  v.  Pass  and  anf  ^^^2;.2?*' 

MaylMi. 

AN  attachment  had  issued  to  enfdrce  payment  of  certain  costs  payable  by  A  rule  of  coait 

an  order  of  Court,  "  to  the  defendant  or  his  attorney^     Wagstaffe  Sti'in^Siw 

was  the  country  attorney,  but  the  name  of  his  agent  in  London  appeared  on  payable  to  the 

the  record  in  the  cause  as  the  defendants  attorney.     The  demand  of  the  their  attorney* 

costs,  upon  which  the  attachment  issued,  was  made  by  Wag$iaffe,  th**^!SL**^ 

agent  to  the 

Aleherley,  Serjt  obtained  a  rule  nisi,  to  set  aside  the  attachment,  because  ney^wi  uj!^ 
the  demand  was  not  made  by  the  attorney  for  the  defendant,  whose  name   the  record  as 
appeared  on  the  record.  tomey^the*  ' 

demand  of  the 

Taddy,  Serjt.  shewed  cause. — ^It  is  not  denied  that   Wagnicffe  is  the  de*  made  by  the   ' 

fendant's  attorney  in  the  country,  and  in  common  parlance  the  country  ne'^^^^zaui 

attorney  is  the  attorney  for  the  party,  although  the  agent's  name  appears  be  sufficient  to 

«poD  the  record.  K™^.'.'- 

he  was  sub- 

AicherUyf  Serjt  eonird. — ^In  Hartley  v.  Barlow  (a),  it  was  held  that  a  Ittorney^in  the 
demand  made  by  the  plaintiff's  clerk  was  not  sufficient  to  ground  an  «""«• 
attachment,  and  great  particularity  has  always  been  required  by  the  Courts 
in  requiring  the  demand  to  be  made  by  persons  having  sufficient  authority. 
It  is  sometimes  the  practice  to  insert  the  name  of  the  agent  in  the  rule ;  the 
test  by  which  to  try  the  present  case  is,  to  ask  whether  Wagiiaffe  is  the 
defendant's  attorney  in  the  suit  ?  Now  the  name  of  another  person  appears 
on  the  record  as  being  his  attorney. 

TiNDAL,  C.  J. — It  appears  to  me  that  the  attorney  in  the  country  comes 
within  the  description  of  the  defendant's  attorney.  The  rule  is  usually 
drawn  to  make  the  costs  payable  ''  to  the  party,  his  attorney,  or  agent ;" 
and  if  that  was  the  case  now,  no  one  could  doubt  that  Wagsiaffe  would 
answer  the  description  of  attorney  to  the  defendant.  The  case  of  Hartley 
Y.  Barlow  is  distinguishable.  The  clerk  may  be  changed  at  any  time,  and 
he  may  not  be  known  to  the  party,  but  the  attorney  in  a  suit  cannot  be 
changed  without  an  order  of  Court. 

Park,  J. — ^I  agree  with  the  decision  in  Hartley  v.  Barlow,  but  this  case 
differs  entirely ;  when  you  speak  of  agent  and  attorney,  every  one  knows  that 
b]r  the  attorney,  the  attorney  in  the  country  is  meant. 

Gaselee,  J. — ^The  plaintiff  does  not  venture  to  deny  that  he  did  not  know 
that  Wagitaffe  was  the  defendant's  attorney. 

BosANQUBT,  J. — ^The  attorney  in  the  country  is  substantially  the  attorney 
in  the  cause. 

Rule  dischai^ed. 

(a)  1  Chitty's  Rep.  229. 


158  T£RM  REPORTS  in  the  COMMON  PLEAS. 

'0»>^J^  FiNNERTY   V,   SmITH. 

Slay2(L 

I.  An  attorney's    A  RULE  had  been  granted  to  set  aside  a  jttdge^s  order  whidifasdbeen 
th'd*T"1?'h*  obtained  for  better  particulars  of  set-ofl^  upon  the  ground  that  the 

juratofanaffi-  plaintiff's  attorney's  clerk  had  without  authority  altered  the  date  of  the 
hSbJJ^nBworn  J""^^  ^^  ^^^  aifidavit,  on  which  the  judge's  order  had  been  obtained.  The 
and  the  Court  jurat  as  it  was  originally  drawn  up  was  incorrect  in  the  date,  and  the  alten- 
^oceedinga^to  ^^^^  which  was  made  after  it  was  sworn,  shewed  the  correct  date, 
^ch  it  refer-  A  rule  had  also  been  obtained  to  6et  aside  a  judgment  of  wm  pro9.  for 
1  The  word  irreg^darity,  and  it  appeared  that  the  plaintiff's  attorney's  clerk  had  without 
''peremptory"  authority  inserted  the  word  ^'peremptory"  in  the.  copy  of  a  .saminons 
summoDs^to  at-  which  had  been  obtained  by  the  plaintiff  for  an  attendance  at  chambers  upon 
be^  *^th***™"    *^®  subject  of  the  non  pro$, 

the  authority 

of  thejudge,aDd       TiNDAL,  C.  J. — The  rule  to  Set  aside  the  judge's  order  must  be  made 
flirted  the  pay-  ahsolute,  upon  the  ground  that  the  jurat  was  altered  by  the  clerk  without 
ment  of  cosu     any  authority  for  doing  so.    It  does  not  appear  that  the  alteration  was  made 
(on^y.  ^    '       with  any  fraudulent  intention,  but  it  is  absolutely  necessary,  now  that  so 
much  business  is   transacted  at  chambers,  to  enforce  regularity  in  the 
practice.    The  second  rule  comes  before  us  under  somewhat  difierent  cir- 
cumstances, and  it  appears  that  the  addition  of  the  word  peremptory  upon 
the  summons,  was  made  by  the  clerk  without  the  knowledge  of  the  plaintiff's 
attome3rs.     We  do  not  therefore  think  that  the  plaintiff  ought  to  suffer  by 
the  misconduct  of  the  clerk,  but  as  the  judgment  is  irregular,  it  must  be  set 
aside  upon  the  terms,  that  the  plaintiff's  attorneys  pay  the  costs  ^of  this 
application. 

Park,  J. — With  the  explanations  which  appear  upon  the  afiidayits,  it  is 
right  to  suppose  that  no  fraud  was  intended  in  making  the  alterations,  but 
I  agree  that  we  must  not  allow  these  irregularities  to  occur.  The  word 
peremptory  is  never  inserted  in  a  summons  unless  a  special  application  is 
first  made  to  the  judge. 

Gaskleb,  J. — As  to  the  alteration  in  the  juratj  it  was  the  duty  of  the 
attorney's  clerk  when  he  discovered  the  mistake  to  have  the  affidavit  re- 
sworn. 

Vaughan,  J.,  concurred. 

May%i  Bradley  t?.  Milnes. 

A  party  cannot  A  SSUMPSIT  for  work  and  labour  and  materials  found  and  provided.— 

of  an  ambiguity  ^^*^  •' — That  by  a  certain  agreement  the  sum  demanded  was  to  be 

after  ^^^la**  ^^  ^^^  *^®  completion,  by  the  plaintiff,  of  a  building  for  the  defendant,  to 

taken  an  issue  the  satisfaction  of  the  defendant,  or  to  the  satisfaction  of  his  surveyor;  and 

Xe  IoSIl  ^^^  ***®  building  had  not  been  completed  to  the  satisfaction  of  the  defendant, 

Therefore  or  to  the  Satisfaction  of  his  surveyor. — Replication : — That  the  building  wu 

where  the  plea 

in  assumpaitvas,  that  the  sum  demanded  was  payable  upon  the  completion  of  a  building  to  the 
satisfaction  of  defendant  or  1^  surreyor,  and  that  it  had  not  been  completed  to  the  satisfaction 
of  either,  and  the  plaintiff  replied,  that  it  was  completed  to  the  satisfaction  of  both,  "  wiihout 
^aSf  that  it  was  not  completed  to  the  satisfaction  of  defendant  or  his  surveyor,'*  and  issue 
thoreon.  Held,  upon  proot  of  completion  to  the  satisfaction  of  the  defendant  and  verdict  for 
plaintiff,  that  no  objection  could  be  raised  by  the  defendant  after  verdict. 
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completed  to  the  satisfaction  of  the  defendant,  and  to  the  satis&ction  of  his  Om.  Ptem. 
surveyor;  without  this,  that  it  was  not  completed  to  the  satisfaction  of  the  bradlet 
defendant,  or  to  the  satisfaction  of  his  surveyor.  The  defendant  joined  issue 
on  the  r^lication. 

At  the  trial  before  Park,  J.,  it  was  in  evidence  that  the  building  was  com- 
pleted to  the  satisfaction  of  the  defendant.  Verdict  for  the  plaintiflU— 
Alcherley,  Serjt.  obtained  a  rule  nt>t  to  set  the  verdict  aside;  and  he 
objected  that  upon  the  issue  raised  by  the  replication  the  plaintiff  was  bound 
to  prove  that  the  work  was  ccmipleted  to  the  satisfaction  of  both  the  de^ 
lendant  and  his  surveyor. 

Tal/aurd,  Serjt.  shewed  cause. — The  plea  is  in  the  alternative,  and  the 
substance  of  the  issue  has  been  proved ;  and  in  Jones  v.  Clayton  (a),  that 
was  held  to  be  sufficient.  In  May  v.  Broum  (b\  Abbott,  C.  J.  says,  **  It  is 
a  general  rule  that  a  variance  between  the  allegation  and  the  proof  will  not 
defeat  a  party,  unless  it  be  in  respect  of  matter,  which,  if  pleaded,  would  be 
material^'  Here  the  plaintiff  proved  sufficient  to  ontitle  him  to  maintain  the 
action.  In  SpHebury  v.  Micklethwaite  (c),  the  same  principle  is  acknow- 
ledged, and  Mansfield,  C.  J.  held,  that  if  a  plea  of  justification  consist  of  two 
facts,  each  of  which  would,when  separately  pleaded,  amount  to  a  good  defence,  it 
was  sufficient  to  support  this  justification,  if  one  of  the  facts  were  found  by 
the  jury.  To  the  same  effect  is  Co.  Lit,  (d).  "  If  the  lessee  covenant  with 
the  lessor  not  to  cut  down  any  trees,  and  bind  himself  in  a  bond  of  40/.  for 
performance  of  covenants,  and  the  lessee  cut  down  ten  trees,  the  lessor 
bringeth  an  action  of  debt  upon  the  bond,  and  assigneth  a  breach  that  the 
lessee  cutteth  down  twenty  trees,  whereupon  issue  is  joined,  and  the  jury 
find  that  the  lessee  cut  down  ten,  judgment  shall  be  given  for  the  plaintiff, 
for.  sufficient  matter  of  the  issue  is  found  for  the  plaintiff." 

Ateherley,  Serjt.  contrd. — ^It  was  a  condition  precedent  to  the  recovery 
of  the  money,  that  the  plaintiff  should  do  the  work  to  the  satisfaction  of  the 
defendant  or  his  surveyor ;  but  here  the  plaintiff  has  undertaken  to  shew 
that  the  work  was  done  to  the  satisfaction  of  both,  and  although  it  would 
have  been  sufficient  to  have  averred  that  it  was  done  to  the  satisfaction  of 
either,  yet  he  must  now  prove  the  issue  as  it  is  raised.  In  Moore  v.  Boulcot  (e), 
which  was  an  action  to  recover  an  attorney's  bill,  the  plea  was  that  the 
demand  was  for  work  done  at  law  and  in  equity,  and  that  the  bill  was  not 
delivered  a  month*  before  action  brought ;  the  replication  pleaded  that  the 
bill  was  not  for  work  done  at  law  and  in  equity,  and  it  was  held  ill  for  uncer- 
tainty.— [Tindal,  C.  J. — There  the  next  step  was  a  demurrer;  here  you  plead 
over.] — Goram  v.  Sweeting {f\  decides  that  a  traverse  must  be  in  the  dis- 
junctive and  not  in  the  conjunctive ;  and  Wood  v.  Badden(y),  is  to  the  same 
effect. 

TiNDAL,  C.  J. — ^There  is  no  ground  for  the  objection  which  has  been  raised 
to  the  evidence  received  in  support  of  this  issue.  This  question  arises  after 
a  verdict  has  been  found  by  the  jury.    The  plaintiff  in  his  replication  replies, 

(a)  4  M.  &  S.  349.  («>  1  Biog.  N.  C.  32S. 

(6)  3  B.  &  Cress.  118.  (/)  2  Saund.  206. 

(r)  1  Taont  148.  iff)  Hob.  119. 
(<0  Co.  Ul  282  a,  n.  (<0. 
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first,  that  the  work  was  done  to  the  satisfaction  of  both  the  defendant  and  his 
surveyor,  and  then  takes  a  traverse  in  the  very  terms  of  the  plea,  **  without 
this  that  the  work  was  not  done  to  the  satisfaction  of  the  defendant,  or  to  the 
satisfaction  of  his  surveyor ;"  that  is,  in  effect  saying  that  the  work  was 
done  to  the  satisfaction  of  one  or  the  other  of  these  parties.  I  agree  Uiat  the 
defendant  might  have  demurred  specially  to  the  replication,  on  the  ground 
that  the  issue  which  it  tendered  was  not  sufficiently  certain ;  but  instead  of 
doing  that  he  joins  issue,  and  goes  to  trial,  and  it  is  clear  that  as  the 
pleadings  stood,  the  plaintiff  was  bound  to  prove  that  the  work  was  done  to 
the  satisfaction  of  the  defendant  or  his  siureyor ;  and  if  he  had  not  done  so,  he 
would  not  have  been  entitled  to  a  verdict ;  but  as  he  has  succeeded  in  proving 
it,  justice  has  been  done  between  the  parties,  and  after  verdict  it  is  too 
late  to  take  this  objection,  for  by  4  Anne,  c.  16,  no  advantage  can  be  taken 
after  verdict,  for  an  immaterial  traverse.  The  cases  upon  this  point  are  col- 
lected in  Com.  Dig.  tit.  Pleader ,  G,  22,  and  a  party  cannot  take  advantage  of 
an  ambiguity  in  the  language  of  a  traverse  after  having  j<nned  issue,  and 
taken  the  chance  of  a  veidict. 

Park,  J. — ^If  the  plaintiff  had  not  proved  at  the  trial  that  the  work  was 
done  to  the  satisfaction  of  the  defendant  or  of  his  surveyor,  1  should  have 
directed  a  verdict  to  be  given  for  the  defendant 

Gasclee,  J. — ^I  have  no  doubt  that  the  issue  tendered  by  the  plaintiff  was 
in  substance  authorized  by  the  agreement  between  the  parties.  In  substance 
there  was  no  doubt  what  the  issue  was,  but  if  the  defendant  entertained  any 
doubt  he  ought  to  have  demurred. 


Yaughan,  J.  concurred. 


Rule  dischai-ged. 


Ma^ia^       GiLLow  and  an',  Executors,  &c.  v.  Sir  John  Scott  Lillie. 


The  defendant 
and  an  infant 
coTonanted 
that  thev,  or 
one  of  tnem, 
would  pay  a 
certain  annuitv 
~flarf,that 
although  the 
Annuity  Act 
aroided  the 
contract  made 
by  the  infant, 
the  covenant 
might  be  en- 
forced against 
the  def endaiiU 


Y^EBT  on  an  annuity  deed.  The  deelaraiion  stated,  that  on  the  14th  of 
Auguit,  1817,  by  a  certain  indenture,  Thomas  Lillie  and  the  defendant, 
and  each  of  them,  did  grant  unto  George  Gillow,  his  executors,  administra- 
tors, and  assigns,  for  certain  lives,  one  annuity  or  clear  yearly  sum  of  120/. 
And  the  defendant  did  thereby  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenant,  promise,  and  declare,  with  and  to  the  said  G.  Giilow,  his 
executors,  administrators,  and  assigns,  that  ihey  the  eaid  T.  lillie  and  the 
defendant f  or  one  of  them,  their  or  one  of  their  heirs,  executors,  or  admi" 
mstrators,  should  and  would  well  and  truly  pay,  or  cause  to  be  paid  the  said 
annuity  unto  the  said  G.  Giilow,  his  executors,  administrators,  and  assigns. 
Breach:  that  the  said  Thos.  Lillie  and  the  defendant  had  not,  nor  had 
either  of  them,  well  and  truly  paid,  or  caused  to  be  pud,  the  said  annuity 
unto  the  said  G.  Giilow,  in  his  lifetime,  or  to  the  plaintiffs,  as  his  executrix 
and  executors,  since  his  death. 

Plea:  That  the  said  Thomas  Lillie,  in  the  said  indenture  named,  at  the 
time  of  the  making  of  the  indenture  was  an  infant  within  the  age  of  twenty- 
one  years,  to  wit,  of  the  age  of  twenty  years,  whereby  and  according  to  the 
Statute  in  spch  case  made  and  provided,  the  said  indenture  was  void  in  lav  ,* 
and  that  the  defendant  was  ready  to  verify,  &c. 

Demurrer  and  joinder. 
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Talfourd^  Seijt.,  in  support  of  the  demurrer. — ^In  Haw  v.  OgU  (a)  it  was  Com.  PUo*. 

held,  that  the  several  covenant  of  one  grantor  of  an  annuity  is  not  avoided  Gi^I^ 

by  the  infancy  of  another  who  granted  by  the  same  deed.    That  case  was  r. 

decided  under  17  Gto.  3,  c.  26,  sec.  6,  and  the  provisions  of  sec.  8  of  53  Geo,  ^q^  Lxllib. 
3,  c.  141  (b),  are  similar  to  those  in  the  former  act;  and  therefore  the  case  is 
precisely  in  point. 

Merewether,  Serjt.,  contrd. — ^Here  the  plaintiff's  testator  has  participated 
in  an  act  which  is  declared  to  be  a  misdemeanor  by  sec.  8  of  the  Annuity 
Act,  and  his  representatives  cannot  now  come  into  court  and  take  advantage 
of  his  own  wrong.  The  law  says^  that  such  a  covenant  made  by  an  infant 
shall  be  absolutely  void^  and  the  whole  contract  is  therefore  illegal. 

TiNDALy  C.  J. — If  this  was  a  grant  of  a  joint  annuity,  I  am  not  prepared 
to  say  that  the  consequence  pointed  out  by  my  brother  Merewether  might 
not  follow,  and  that  the  annuity  would  not  have  been  void  as  to  both, 
although  I  do  not  now  decide  that  point.  But  this  is  a  separate  grant  of  the 
annuity  by  the  defendant;  the  covenant  is,  that  one  of  the  parties  should 
pay,  and  there  is  no  reason  for  saying,  that  where  the  grant  of  one  is  void 
by  matter  of  law,  that  a  separate  grant  by  another  party  shall  be  also 
avoided. 


The  other  judges  concurred* 


Judgment  for  the  plaintiffs. 


{a)  4  Taant  10.  DotwithstaDdiDg,  and  if  any  penon  shall  hy 
(6)  By  section  8.  all  contracts  for  the  letter,  agent  or  otherwise  howsoever  pro- 
purchase  of  aoy  annoity  with  any  person  care,  engage,  solicit,  or  ask  any  person 
under  the  age  of  twenty-one  years,  shall  be  being  under  the  age  of  twenty-one  years  to 
and  remain  utterly  void,  any  attempt  to  grant  any  annuity,  he  shall  be  guUty  of  a 
conflrm  the  same  after  such  person  shall  misdemeanor, 
have  attained  the  age  of  twenty-one  years 


Griffith's  Fine.  Ma^m^i2iL 

J£ERE  WETHER,  Serjt,  applied  to  the  Ck>urt  that  a  fine  might  be  allowed  The  conusance 

to  pass  under  the  following  circumstances : — There  were  three  conusors;  toafinTwir" 

one  in  England  and  two  in  India  ;  the  dedimus  was  sent  out  to  India,  and  taken  in  India, 

the  conusance  of  the  two  conusors  was  taken  there,  and  the  dedtmui  re*  mcec^athiid 

turned.    The  acknowledgment  of  the  third  conusor  was  taken  in  Marl'  ^S?^*^'.?** 

borough,  in  Wiltshire,  on  the  4ih  of  April,  1835,  and  it  was  afterwards  taken  in  this 

discovered  that  the  conusee  to  the  fine  died  on  the  preceding  31st  of  March.  ^"^'diSla 

Theaflidavits  disclosed  that  all  the  persons  interested  in  the  passing  of  the  few  days  hefore 

fine  were  anxious  that  no  delay  should  take  place, — [Boeanquei,  J. — The  J^J^^J^""" 

Master  of  the  Rolls  has  spoken  to  me  about  this  case ;  and  under  the  circum-  ^®° »  *?*  '*"" 

stances,  the  Court  is  extremely  anxious  to  assist  you  if  it  can  be  done.]  *  stances  of  the  ' 

Cur.adv.vuli.  ^^Titt'to 
pass  as  to  the^ 

Per  Curiam. — The  fine  may  pass  as  to  the  two  conusors  in  India,  and  the  ^3^"'*'°"  "* 
conusor  in  this  country  can  proceed  under  the  new  Statute  3  &  4  Wm.  4, 
c.  74. 
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1.  A  clerk  in  a 
notary's  office 
vent  out  in  the 
ereninjc  to  pre- 
sent bills,  and 
returned  the 
same  evening 
and  entered  m 
a  book  the  an- 
swers he  had 
received  from 
each  person, 
and  this  was 
the  usual  prac- 
tice of  the  of- 
fice :-fi^. 
that  after  the 
death  of  the 
clerk,  the  entry 
was  admissible 
to  prove  the 
dithonour  of  a 
biU. 

2.  The  holder 
of  a  bill  receiv- 
ed due  notice  of 
dishonour  and 
he  wrote  a  let- 
ter the  same 
day  to  the  in- 
doTser  stating 
the  fact,  but 
the  letter  was 
not  received 
until  the  fol- 
lowing day  :— 
HeU  a  suffi- 
cient notice  to 
the  indorser. 


Poole  v.  Dicas. 

ASSUMPSIT  en  a  hill  of  exchange,  indorsee  against  drawer.  The  bill 
was  drawn  by  the  defendant  upon  one  HTieeler,  and. was  indorsed  by 
the  defendant  to  the  plaintiff. 

At  the  trial  before  Gaselee,  J.,  at  the  London  sittings,  a  notary's  derk 
gave  the  following  evidence  >— That  on  Saturday^  the  8tii  oiJune^  1832,  the 
day  the  bill  became  due,  it  was  sent  to  the  notary's  office  for  the  purpose  of 
being  presented  for  payment  That  a  copy  of  the  bill  was  niade  in  a  book 
by  one  of  .the  clerks  of  the  office;  and  that  Manning,  one  of  the  darks,  took 
the  bill  out  of  the  office  in  the  evening  with  other  bills,  and  soon  afterwards 
returned,  when  Manning  wrote  in  the  margin  of  the  book  opposite  to  the 
entry  of  the  biU,  *'  Oui  of  iown  and  no  orden.^^  That  Manning  subse- 
quently dictated  to  witness  the  substance  of  a  ticket  which  contained  the 
same  statement  as  the  entry  in  the  margin  of  the  book.  The  witness  proved 
that  this  was  the  usual  mode  of  conducting  the  business  of  the  office.  The 
hook  containing  the  entry  in  the  hand-writing  of  Manning,  opposite  to  the 
copy  of  the  bill,  and  the  ticket  in  ,the  hand- writing  of  the  witness,  were  pro- 
duced at  the  trial,  and  on  proof  that  Manning  was  dead,  these  dopuments 
were  admitted  in  evidence. 

It  was  also  in  evidence  that  notice  was  received  on  the  following  Monday 
by.  the  piaoitlff, in  London  that  the  bill  was  dishonoured,  and  that  the  plaintiff 
by  a  letter  which  was  put  into  the  two-penny  post  the  same  evening,  informed 
the  defendant  in  London  that  the  bill  was  dishonoured,  which  was  received 
by  him  on  Tuotday  morning. 

The  jury  gave  a  verdict  for  the  plaintiff. 

Humfrey  obtained  a  rule  m>t,  in  pursuance  of  leave  reserved  to  enter  a 
nonsuit  upon  two  grounds.  Fint,  That  the  entry  of  the  deceased  clerk  was 
not  admissible  in  evidence ;  and  Secondly,  That  the  notice  of  dishonour  given 
to  the  defendant  was  too  kte. 


Bompas,  Serjt,  and  Hoggins,  shewed  cause.— */trW,  Upon  the  death  of 
the  clerk  the  plamtiflT  had  no  other  means  of  shewing  the  presentment  of  the 
bill  than  by  producing  the  evidence  given  at  the  trial.  Doe  d.  PatteehaU  v. 
Turford  {a)  is  a  strong  authority  in  favour  of  the  admissibility  of  the  evi- 
dence. There  it  was  the  usual  course  of  practice  in  an  attorney's  office  fur 
the  clerks  to  serve  notices  to  <]uit,  and  to  indorse  on  duplicates  of  such 
notices  the  fact  and  time  of  service ;  and  on  one  occasion  the  attorney  himself 
prepared  a  notice  to  quit,  and  took  it  out  with  him,  together  with  two  others 
prepared  at  the  same  time,  and  returned  to  his  office  in  the  evening,  having 
indorsed  on  the  duplicate  of  each  notice  a  memorandum  of  his  having  deli- 
vered it;  and  two  of  them  were  proved  to  have  been  delivered  by  him  on 
that  occasion  :.  and  it  was  held,  that  aller  the  attorney's  death  the  indorse- 
ment so  made  was  admissible  evidence  to  prove  the  service  of  the  third 
notice.    And  in  that  case  Lord  Tenlerden,  C.^  J.,  lays  stress  upon  the  fact 


(a)  3  Barn.  &  AdoL  895. 
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tfaftt  the  indoncnaent  was  made  by  tlie  attorney  m  the  dischai^ge  of  his  duty:      Gbm.  Pleat. 

so  here  Uie  entries  vere  jnade  aooorduig  to  the  usual  practice  of  the  notary's 

office. 

In  /VtW  V.  Lard  Torrin^m  (d),  which  was  an  action  for  beer  sold  and 
delivered,  it  was  proved  that  the  draymen  were  in  the  habit  of  coming  eveiy 
night  to  the  derk  of  the  brewhouse  to  give  him  an  account  of  the  beer  deli- 
vered out,  which  he  entered  in  a  book,  and  the  draymen  set  their  hands  to  it; 
and  on  proof  that  a  drayman  was  dead,  an  entry  in  this  book  signed  by  him 
was  held  good  evidence  of  a  delivery.  So  in  Piiman  v.  Mmddox  (c),  in  an 
action  on  a  tailor's  bill,  a  shop  book  was  received  in  evidence;  it  being 
proved  that  the  servant  who  wrote  the  book  was  dead,  and  that  the  entry 
was  in  his  hand,  and  that  he  had  been  accustomed  to  make  the  aitries.  In 
Hagedom  v.  Rnd  {d\  the  copy  of  a  licence  in  a  merchant's  letter  book, 
written  by  a  deceased  clerk,  with  a  memomndum  that  the  original  had  been 
sent  to  a  correspondent  abroad  (and  which  entries  were  proved  to  be  m  the 
usual  coarse  of  business),  was  admitted.  In  Champneyn  v.  Peek  («),  a  bHl 
with  an  indorsement  upon  it,  **  Mixreh  4,  1815,  delivered  a  copy  to  C,  D.^ 
which  indorsement  was  proved  to  be  in  the  hand-writing  of  a  deceased  clerk 
of  the  plaintiff  (whose  duty  it  was  to  deliver  a  copy  of  the  bill),  was  admitted 
in  evidence,  such  indorsement  being  shewn  to  have  existed  at  the  time  of 
the  date.  In  Pritt  v.  Fairdemgh  (/)  an  entry  by  a  deceased  clerk  of  the 
plaintiff  in  a  letter  book,  professing  to  be  a  copy  of  a  letter  of  the  same  date, 
from  the  plaintiff  to  the  defendants,  was  held  to  be  good  secondary  evidence 
of  the  contents  of  the  letter,  on  proof  that,  according  to  the  plaintiff's  course 
€^  business,  the  letters  which  he  wrote  were  copied  by  this  derk,  and  sent 
off  by  the  post,  and  that  in  other  instanoes  the  copies  so  made  by  the  deric 
had  been  compared  with  the  originals,  and  alwajrs  found  correct.  And  so  in 
Warren  v.  Ghrenville  (g),  an  entry  in  an  attomejr's  debt  book  was  read  after 
his  death,  because  if  he  had  been  alive  he  might  have  been  examined  to  prove 
the  tact,  and  it  was  received  as  being  the  best  evidence.  The  notice  which 
was  proved  to  have  been  received  by  the  plaintiff  on  the  following  Monday, 
that  the  bill  had  been  dishonoured,  is  also  a  fiict  to  corroborate  the  entry  made 
by  the  derk  in  the  book. 

Kelly  and  Humflrey,  in  support  of  the  rule.— *In  JOw  d.  Patteekall  v. 
Tvrford  (A),  Mr.  B.  Piarke  says,  that  it  was  necessary  to  prove  that  the  indorse- 
hient  was  made  at  the  time  it  purported  to  bear  date,  and  that  it  was  then 
one  of  a  chain  or  combination  i^  fticte  from  which  the  delivery  of  the  notice 
might  be  lawfully  inferred.  But  here  the  proof  of  the  dishonour  of  the  bill 
was  a  single  isolated  fact,  which  did  not  raise  a  presumption  of  any  other 
fact.  In  Chambers  v.  Bemaeeoni  (t),  which  has  been  before  a  court  of 
error,  but  is  not  reported,  the  court  of  error  held,  that  an  indorsement  of 
the  pliue  at  which  a  party  was  arrested,  made  on  the  back  of  the  writ  by  the 
officer  who  arrested  him,  was  not  evidence  to  prove  the  place  of  arrest,  after, 
the  death  of  the  officer.  — [7Viu2a/,  C.  J.— The  decision  of  the  Ck>urt 
turned  upon  this ;  that  it  was  not  the  duty  of  the  officer  to  make  such  an 

(6)  1  Salk.  885.  (/)  8  Camp.  805. 

(c)  2  Salk.  690.  (</)  2  Sirange,  1189. 

(cD  8  Camp.  879.  (A)  8  B.  &  Ado.  896. 

(e)  1  Stark.  N.  P.  404.  (i)  1  Cr.  &  J.  451 ;  S.  C.  1  Tyr.  885. 
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Cam,  Pleat,  indorsement  on  the  writ.  He  was  a  mere  volunteer.] — ^Nor  was  there  tmf 
express  evidence  that  the  entry  was  made  at  the  time  of  the  transactioii.  Id 
Doe  d.  Patteihall  v.  Tur/ord  {j),  the  best  evidence  which  could  be  procured 
was  offered ;  but  better  evidence  might  have  been  produced  of  the  present- 
ment of  the  bill.  It  was  made  payable  at  8,  King* 9  Armt-yard,  CoUwum- 
street,  and  some  attempt  should  have  been  made  to  find  the  person  who  gave 
the  answer  to  the  clerk  when  he  presented  the  bill,  and  obtained  the  answer 
which  he  entered  in  the  book. 

Secondly,  The  notice  of  the  dishonour  of  the  1»11  was  g^ven  to  the  defend- 
ant too  late.  The  letter  ought  to  have  been  put  into  the  post  in  time  ior  (he 
drawer  to  have  received  it  the  day  after  the  bill  was  dishtmoured.  Smith  t. 
MuUett  {K)  was  an  action  by  the  fourth  against  the  first  indcnrsee,  and  all 
the  parties  resided  in  London;  the  plaintiff  received  notice  of  tbe  dishonour 
of  the  bill  from  his  indorsee  on  the  20th,  and  on  the  evening  of  the  following 
day  he  put  a  letter  into  the  twopenny  post  giving  notice  of  the  dishonour  to 
his  immediate  indorsee,  but  the  letter  was  not  received  until  the  morning  of 
the  22d ;  and  it  was  held,  that  the  plaintiff  by  his  laches  had  discharged  all 
the  prior  indorsees,  although  the  second  indorsee  and  the  defendant  had  both 
received  notice  of  the  dishonour  on  the  22d. 

TiNDAL,  C.  J — ^No  question  can  arise  upon  the  last  point ;  for  if  the  bill, 
after  bemg  dishonoured  on  Saturday,  were  returned  to  the  holder  on 
Monday  in  regular  course,  no  notice  could  be  given  to  the  defendant  until 
the  next  day. 

With  respect  to  the  first  point,  which  is  of  considerable  importance^  it 
appears  to  me  that  the  evidence  was  admissible,  on  the  ground  that  it  was 
an  entry  made  at  the  time  of  the  transaction,  in  the  course  and  routine  of 
business,  by*a  clerk  who  had  no  interest  to  misstate  what  had  occurred.  If 
there  had  been  any  doubt  whether  the  entry  was  made  at  the  time  of  the 
transaction,  the  case  must  have  gone  down  for  trial  again ;  but  my  impres- 
sion is,  that  the  evidence  shewed  that  the  entry  was  made  at  the  time.  I 
give  my  opinion,  therefore,  upon  the  a&sumption  that  the  entry  was  made  at 
the  time.  And  this  does  not  carry  the  law  further  than  the  decision  in  Ih^ 
d.  Patteehall  v.  Turford  (j),  which  has  been  cited  in  the  argument 

In  the  present  case,  it  appears  to  have  been  the  d\Ay  of  the  notary's  clerk 
to  go  out  in  the  evening,  to  present  the  bills  for  payment  which  had  become 
due  on  that  day;  he  then  returns  and  makes  an  entry  of  the  answers  he  has 
received  in  his  book,  opposite  to  the  copy  of  the  bill  which  has  been  pre- 
viously entered.  The  first  observation  which  arises,  is  that  this  is  done  by 
the  clerk  In  the  course  of  his  duty ;  secondly,  he  had  not  the  remotest 
interest  in  making  a  false  entry ;  his  interest  was  rather  to  make  a  trw 
entry ;  the  process  of  invention  implies  trouble,  in  such  a  case  unnecessarily 
incurred,  and  a  false  entry  would  probably  be  the  means  of  bringing  dis- 
.  grace  upon  him,  and  occasion  his  dismissal  from  his  master's  service.  It  is 
also  to  be  remarked,  that  the  book  is  open  to  all  the  clerks  in  the  office,  so 
that  it  would  probably  soon  be  discovered  if  false  entries  were  made.  The 
entry  is,  therefore,  prima  facie  consistent  with  truth,  and  there  are  many 
circumstances  which  tend  to  confirm  its  correctness ;  and  on  Monday  the 

O)  3  B.  &  Ado.  890.  {k)  2  Camp.  209. 
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letter  is  written  to  the  holder  stating  that  the  bill  had  been  presented  and     Oom^PtMs. 

dishonoured,  which  harmonizes  in  point  of  time  with  the  other  circumstances, 

and  adds  another  link  to  the  chain  which  gives  consistency  to  the  whole.    It 

has  been  ui*ged  by  the  counsel  for  the  defendant  that  Doe  d.  PaUeshall  v. 

Turfard  (J)  can  only  be  supported  on  the  ground  that  no  other  evidence 

could  have  been  given  than  such  as  was  offered ;  but  it  is  going  too  far  to 

say  that  no  other  evidence  could  be  given,  for  there  might  have  been  persons 

present  who  heard  the  conversation  when  the  notice  was  served.    But  in  the 

present  case,  it  would  be  a  hardship  equally  great  to  require  evidence  from 

persons  who  were  present  when  the  bill  was  presented.    It  would  involve  the 

parties  in  great  expense  and  difficulty,  and  if  this  evidence  which  has  been 

received,  were  now  rejected,  the  security  of  bills  would  be  much  affected,  and 

the  holders  of  them  be  placed  in  a  state  of  doubt  and  uncertainty.    I  am 

therefore  of  opinion,  that  the  evidence  was  admissible. 

Park,  J. — ^We  should  occasbn  great  alarm  in  the  mercantile  world,  if  we 
were  to  overturn  the  numerous  cases  which  have  been  cited  by  the  counsel 
for  the  plaintiff.  I  fully  concur  with  the  observations  made  by  Mr.  Baron 
Parke  in  Doe  d.  Patteehall  v.  Turford  (I),  He  admits  the  evidence,  first 
upon  the  ground  that  the  entry  was  made  by  the  clerk  at  the  time  of  the 
transaction;  and  it  is  a  material  circumstance  in  this  case,  that  the  clerk 
came  home  directly  and  wrote  the  memorandum  in  the  margin.  Now  the 
book  bears  every  appearance  of  containing  a  true  statement  of  the  business 
transacted  at  the  notary's  office.  There  are  seventeen  bills  presented  on  the 
day  in  question,  and  proper  entries  are  made  in  the  margin  opposite  the  entry 
of  each  bill.  It  is  objected,  that  the  person  who  gave  the  answer  to  the 
Dotaiys  clerk  ought  to  have  been  called ;  but  the  clerk  is  dead,  and  no  per- 
son can  be  supposed  to  know  who  the  person  was  who  gave  him  an  answer 
when  he  called  at  the  acceptor's  residence;  and  it  would  occasion  a  very 
serious  expense  to  call  all  the  parties  who  might  possibly  have  been  present 
when  the  presentment  was  made. 

We  have  been  pressed  with  the  case  of  Bemaeeani  v.  Chambers.  I  was 
one  of  the  judges  who  decided  that  case  in  the  court  of  error;  but  the  deci- 
sion turned  upon  this,  that  the  sheriff's  officer  was  going  beyond  the  sphere 
of  his  duty  by  making  an  entry  of  the  place  where  he  had  made  the  arrest, 
and  that  Uierefore  it  could  not  be  received  as  evidence  of  that  fact.  We 
should  overturn  all  the  decisions  on  the  subject  made  during  my  experience, 
which  extends  to  upwards  of  forty  years,  if  we  rejected  this  evidence. 

Gasrlbb,  J. — ^I  had  no  doubt  at  the  trial  but  that  the  notary's  clerk  proved 
that  the  entry  was  made  at  the  time  of  the  transaction.  The  circumstances, 
one  of  which  was  the  notice  of  the  dishonour  on  the  Mondays  naturally 
followed  each  other,  and  the  entry  was  one  of  a  chain  of  circumstances. 

Rule  discharged. 

Bosanquety  J.,  was  sitting  as  commissioner  of  the  great  seal. 

</)  8  Barn.  &  Add.  890., 
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<3»;i^j«'-  Araynb  v.  Lloyd. 

AftertheCourt  ^TCHERLEY,  Serjt.»  shewed  cause  against  a  rule  which  had  been 
hRveffMnielaa  obtained  under  the  Interpleader  Act,  1  &  2  fVm.  4,c.  58»  sec.  6y  calling 

injunctioQ  to  iipon  certain  persons  to  interplead    It  appeared,  that  oa  the  16th  of  April 

the  Court  will  the  Court  of  Chancery  had  stayed  the  cause  bj  injunction. 

not  grant  a  rule 
for  interplead- 
ing. Wightnum  and  Colquhtm^  in  suf^rt  of  the  rula 


Per  Curiam, — The  rule  must  be  dischaxged 


3fay5A.  Waite  V.  Jones. 


Rule  discharged 


1.  The  alleged  jyEMURRER  to^  Pko.    The  declaration  alatod  tbi  on  the  19di  of  Oeiih 
fordefendl^'B  ^»  1^33,  defe&dani  signed  a  certain  memoiMidum  in  writing,  wherebv 

promise  to  pay  )|q  agreed  to  and  wilh  the  plaintiff,  that  the  time  raentioiied  in  a  certain  deed 

plaintiff  was,  of  Separation  for  the  said  plaintiff^s  quitting  a  certain  hbuse  at  Uo&owmf, 

u^^ni^^g  to  ^^<^  ^  extended  to  the  9th  of  December  then  next  indusiiKe;  and  also  to 

execute*' a oer-  pay  the  f^Laintiff  the  sum  of  160/.,  by  eight  half-yearly  payaaeats,  towards 

^^n^be-  Messrs.  Heme  and  Gates'  demand  of  366/.  4ft.  M.,  the  8«d  plaintiff  taking 

t^een  Umthe  the  whole  of  sttdi  demand  on  himself;  the  payments  to  be  made  ol  the  tma 

his  wife:*'  of  the  paytment  of  the  annuity  mentioned  in  the  etdd  deed  of  eeparaOaL 

Swn^aheildy**  And  the  d^endant  also  agreed  to  pay  20/.  towards  liquidatiBg  certun  oot- 

prepared  but  Standing  debts  at  Riekmanemortk^  and  alao  220/.  towards  certain  household 

liS^SSl  on  expenses  at  HoUowtiy,  auch  lastHnentioned  sum  of  290/.  beiii^  divkfed  into 

demurrer,  that  two  payments;  One  half  thereof  being  pB^Me  at  Miehaehmae day  tfaea 

peared  on  t^  next,  and  the  other  half  at  Lady-day  1B35;  and  by  the  said  memorandura 

^e^thft'the  ^  writing  it  was  stated,  that  the  defendant  agreed  to  the  above  in  considera- 

deed  of  aepara-  tion  of  the  plaintiff's  executing  the  deed  of  separatbn,  uid  agreeing  to  psf 

tti?(^!m!!?u^^  Messrs.  Home  and  Gatee^  and  the  hgiisdiold  expenses  atfd  RickmoMUor^ 

not  presume  debts  in  full.    And  the  said  plaintiff  ava*red,  that  he,  confiding  in  the  said 

and  that'uie'  agreement  d*  the  defendant,  and  in  consequence  thereof,  was  induced  Us  aad 

consideration  ^  then  execute  the  said  deed  of  sepaiation  in  the  said  memorandum  mentioned, 

was  not  illegal.     ,,        .  .       i      i     ^  ..       i    .  i         •  •     -^       i      « 

2  A  party  '^  ^  ^^>  ^  Certain  deed  of  separation  between  the  plaintuF  and  one 

caniiot  enforce    Mary  his  wife,  and  agreed  to  pay  the  said  Messrs.  Home  and  Gatte  in  the 

^""^^^  said  memorandum  mentioned,  their  said  demand  of  366/.  4»,  9(/.,  and  the 

tion  is  illegal,    said  household  expenses  wx^Riekmaneworth  debts  in  the  said  memorsndttm 

or  in  pvt.^  ^'     ^  writing  mentioned,  in  full ;  and  then  took  upon  himself  the  payment  of 

the  said  demands,  debts  and  expenses,  whereof  the  defendant  then  had 

notice :  yet  tha  defendant  did  not  nor  would  perform  the  said  agreement,  but 

wholly  neglected  and  refused  to  make  the  first  payment  of  the  said  sum  of 

220/.  so  agreed  to  be  paid  by  the  defendant  towards  the  household  expenses 

at  HoUoway  as  aforesaid ;  and  which  said  first  payment  thereof,  amounting 

to  1 10/.,  under  and  by  virtue  of  the  said  agreement  or  memorandum  in 

writing,  became  due  and  payable,  and  ought  to  have  been  paid  by  the  said 

defendant,  at  Michaelmae^ay  last,  and  the  same  still  remained  wholly  due 
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and  UQpakl ;  and  the  plaintiff  had  by  reaaoit  thereof  been  f<»ced  and  obliged     Com^PJ^- 
to  pay,  and  was  liable  to  pay  the  same  out  of  his  own  moneys. 

Piea : — That  at  the  time  of  the  supposed  signing  by  the  defendant  of  the 
supposed  memorandum  in  writing  in  the  declaration  mentioned,  and  before 
and  at  the  time  of  the  commencing  of  this  suit,  the  plaintiff  was  solely  liable 
to  pay  the  said  Messrs.  Hbm§  and  Gateg  the  payments,  the  supposed  agree- 
ment by  the  plaintiff  to  pay  which  payments,  was  by  the  said  supposed 
memorandum  in  writing  stated  to  be  in  part  the  consideration  for  the  defendant 
agreeing  as  was  aUeged  to  be  in  the  said  supposed  memorandum  in  writing 
agreed  by  the  defendant ;  and  that  the  plaintiff  was  at  the  said  time  of  the 
supposed  signing  by  the  defendant  of  the  said  supposed  memorandum  in 
writing,  and  before  and  at  the  time  of  the  commencing  of  this  suit,  soldy 
liable  to  pay  the  said  household  expenses  and  RUkmanswarih  debts  in  fulli 
the  supposed  agreement  by  the  plaintiff  to  pay  which  household  expenses 
and  RieknumstoQrih  debts  in  full,  was  by  the  said  supposed  memorandum  in 
writing  stated  to  be  in  part  the  consideratiGai  for  the  defendant  agreeing  as 
was  alleged  to  be  in  the  said  supposed  memorandum  in  writing  agreed  by 
tlie  defendant,  and  that  the  defendant  was  ready  to  verify,  &c 

Demurrer. — ^For  that  the  said  plea  was  doubte>  and  contained  two  distinct 
matters  of  defence  (that  is  to  say),  £rst,  the  allegation  that  plaintiff  w^ 
solely  liable  to  pay  the  said  Messrs.  Home  and  Gates  the  payments  in  the 
said  plea  in  that  behalf  mentioned ;  and  secondly,  that  the  plaintiff  was 
lisUe  to  pay  the  hotisefaold  expenses  and  Rieknumewertk  debts  in  full; 
either  of  which  allegations,  without  the  other,  would  hare  been:  equa&y  as 
much  a  defence  to  the  actioo  as  both  the  all^ations  together.  JMnder  in 
demurrer. 

it  F.  RiehardSf  in  support  of  the  demurrer. — The  plea  is  ill,  for  it  does 
not  answer  the  whole  of  the  consideration  which  is  nsentioned  in  the  declara- 
tion.  The  fects  stated  in  the  plea  nmy  be  tnie»  and  the  executim  of  the 
deed  would  still  be  a  sufficient  consideration  to  support  the  promise.  But  it 
will  he  contended,  that  the  agreement  by  the  phuntiff  to  execute  the  deed  of 
separation  is  illegal  But  all  separation  deeds  are  not  illegal  (a),  and  if  this 
was  illegal  it  onght  to  have  been  so  aU^ed  and  shewn  on  the  plea.  And 
there  is  nothing  stated  to  shew  that  this  deed  is  illegal,  and  the  Court  will 
not  presume  its  illegality.  The  mere  execution  of  a  deed  is  a  sufficient 
consideration  for  the  defendant's  promise ;  for  it  has  been  held  that  th^  smallest 
ummnt  of  consideration  is  sufficient,  Starlyn  v.  Albany  (&),   Williamson  v. 

Clements  (c),  Puilen  v.  Stokes  (d).  Trades  v. (e);  Whitehead  t. 

Oreetham  (/).  And  even  if  the  legality  of  the  deed  be  doubtful,  the  exe- 
cution of  it  would  be  sufficient ;  for  in  Lonffridge  v.  DorvUle  (g)  it  was^ 
Iield,  that  the  giving  up  a  suit  respecting  which  the  kiw  was  doubtful,  is  a 
suident  connderation  for  a  promise.  And  if  one  part  of  the  consideration 
be  legs],  that  is  sufficient,  Kffot's  ease  (A) ;  Robinson  v.  Bland  (t).     Thci 

(«>  Roper'i  Husbaud  and  Wife,  pp.  «69,  {e)  1  Sid.  57. 

288,  last  edit  (/)  8  Bing.  464. 

(&)f  ro.  Elii.  67.  .  (^)  5  B.  &  Aid.  117. 

(f)  1  Tannt  528.  (A)  1 1  Co.  27.  b. 

(<0  S  H.  Black.  812.  (0  8  Burr.  1077. 
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Xhm.  PUat,     cases  are  collected    in    7%e   King  v.    7%#   In.  of  Narikwingfield  (j). 
^^2^        ^^  admitting  that  the  deed  of  separation  could  not  be  maintained  in  a 
court  of  law,  the  execution  of  it  would  be  a  suflicient  consideration^  if  it  be 
good  in  a  court  of  equity^  Thorpe  v.  Thorpe  (A). 

Eliit,  eoHtrd. — ^The  question  is,  whether  a  promise  made  by  a  man  to 
execute  a  deed  of  separation  between  himself  and  his  wife  is  a  good  consi- 
deration for  a  promise  from  a  third  person  to  pay  money  to  the  husband.  If 
it  were,  the  husband  would  be  allowed  to  say  that  he  had  sold  his  wife  for  a 
price. — [TindeUf  C.  J.— How  does  that  appear  upon  these  pleadings  ?]— In 
Hixrtiey  v.  Rice  {I),  which  was  an  action  on  a  wager  respecting  maniage, 
Lord  EUenborouffh  said,  **  On  the  face  of  the  contract,  its  immediate  teo- 
d0ncy  is  to  discourage  marriage ;"  and  Le  Biane,  J.  adds,  **  A  contract  to  re- 
strain marriage  generally,  has  been  determined  to  be  illegal."  WoodhoMte  t. 
Shipley  (m).  Baker  v.  White  (n),  Lowe  v.  Peers  (o),  HaU  y.  Potier  (p),  are 
cases  where  the  Courts  have  shewn  their  dislike  to  support  bargains  made 
upon  the  subject  of  marriage.  In  Brown  v.  Peck  (q),  and  Tenant  v.  Brm 
(r),  bequests  made  to  a  wife  on  condition  that  she  would  separate  from  her 
husband  were  held  single.  It  is  not  disputed  that  deeds  of  separation  may, 
in  some  cases,  be  legal ;  but  the  Court  will  not  therefore  assume  that  (his 
was  sa 

Richards^  in  reply.*— The  Court  will  make  every  intendment  in  favour  of 
the  declaration,  and  against  the  plea.  If  in  any  case  a  deed  of  separation 
may  be  good,  that  is  sufficient ;  for  it  lies  upon  the  defendant  to  shew  why 
this  deed  was  illegal :  and  it  is  manifest  here  that  the  separation,  had  been 
agreed  upon  before  the  agreement  was  made. 

TiNDAL,  C.  J. — ^This  objection  arises  upon  the  consideration  which  is 
alleged  to  be  the  ground  for  the  defendant's  entering  into  the  contract  which 
is  the  subject  of  the  action.  That  consideration  consists  of  two  distinct 
parts ;  first,  the  plaintifiTs  executing  the  deed  of  separation  between  himself 
and  his  wife;  and  secondly,  his  agreeing  to  pay  certain  demands  and 
expenses  in  full.  Now  it  may  be  conceded  for  the  defendant,  that  if  either 
part  of  the  consideration  is  illegal,  the  plaintiff's  right  to  recover  falls  to  the 
ground ;  and  Feathereton  v.  Hutchinson  («)  is  a  direct  authority  for  that 
point.  If,  therefore,  in  this  case  we  can  see  that  any  part  of  the  considera- 
tion is  illegal,  the  plaintiff  can  have  no  right  to  recover.  It  is  contended  for 
the  defendant,  that  the  intendment  necessarily  arising  upon  the  facts  stated 
in  the  declaration  is,  that  the  agreement  to  pay  the  money  was  made  partly 
in  /Consideration  of  the  plaintiff  agreeing  to  separate  from  his  wife.  If  that 
were  so,  it  is  unnecessary  to  say  that  it  would  be  an  illegal  consideration. 
But  is  that  the  fair  intendment  which  arises  from  the  statement  in  the  decla« 
ration  1  We  have  no  more  right  to  impute  illegality  than  we  have  to  impute 

O)  1  Baro.  &  Adol.  915.  (o)  4  Burr.  225. 

(A)  1  Lord  Ray.  662.  O^)  S  Lev.  41 1. 

(/)  10  East.  22.  (9)  1  Eden  Ch.  C.  140.  . 

(m)  2  Adc.  585.  (r)  Toih.  7a 

(n)  2  Vem.  215.  («)  Cro.  Eliz.  199. . 
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fraud;  and  I  think  enough  is  shewn  to  make  it  appear  that  this  was  a  per-     Com,  Pleat, 
fectly  innocent  act 

It  appears  that  the  deed  was  already  prepared,  although  not  actually 
executed ;  for  one  of  the  provisions  contained  in  the  agreement  is,  that  the 
time  mentioned  in  a  certain  deed  of  teparation  for  quitting  a  house  at 
HoUoway  should  be  extended  to  the  9th  of  December.  It  is  also  a  very 
ifflportant  fact,  that  a  provision  for  the  payment  of  an  annuity  was  provided 
for  in  that  deed  of  separation ;  and  we  cannot  understand  this  stipulation  in 
any  other  way  than  that  it  was  an  annuity  provided  for  the  support  of  the  ^ 
wife.  If  it  was  so>  why  may  not  some  friend  or  trustee  come  forward  and, 
for  the  purpose  of  insuring  a  permanent  provision  for  the  support  of  the 
wife,  agree  to  take  upon  himself  certain  payments  on  consideration  of  the 
husband's  executing  the  deed?  and  this  seems  to  me  to  be  a  fair  and 
natural  inference. 

If  the  agreement  had  been  illegal,  the  defendant  might  have  set  out  the 
facts  which  made  it  so ;  but  we  cannot  impute  bad  motives  or  misconduct, 
unless  we  find  it  stated ;  and  as  all  that  is  stated  here  is  reconcilable  with  a 
kvfttl  undertaking,  our  judgment  must  be  for  the  plaintiff 

Gaselbb,  J.r — ^It  a[^pears  that  a  separation  had  been  agreed  upon,  but  that 
the  deed  was  not  executed.  It  might  have  happened  that  disputes  arose 
hetween  the  parties,  and  that  the  defendant  undertook  to  pay  the  220/.  for 
the  purpose  of  making  the  parties  more  comfortable ;  and  the  husband 
might  have  been  relieved  from  the  payment  of  the  debts,  for  the  purpose  of 
enabling  him  to  pay  the  aimuity  to  his  wife. 

Vaughan,  J. — Since  my  first  acquaintance  with  Weatminster  Hali,  the 
courts  of  law  have  viewed  separation  deeds  with  more  favour  than  formerly. 
It  is  admitted  that  some  deeds  of  separation  are  legal,  and  then  the  question 
is,  whether  any  thing  a{^>ears  to  shew  that  this  was  an  illegal  deed.  If  the 
money  was  to  be  paid  as  a  price  for  signing  a  separation  deed,  no  one  would 
contend  that  the  consideration  was  valid ;  but  here,  the  inference  to  be  drawn 
from  the  facts  which  appear  is,  that  the  parties  were  already  separated ;  and 
the  circumstances  seem  to  shew  that  the  defendant  was  a  mere  trustee  for  the 
wife.  In  deciding  this  case,  we  do  not  clash  with  the  cases  which  have  been 
cited.  The  deed  was  prepared,  and  the  onus  of  proof  lies  upon  the 
defendant ;  if  he  desired  to  impeach  the  deed,  he  ought  to  have  shewn  the 
illegality  upon  the  record. 

BosANQUBT,  J. — ^I  agree  that  if  part  of  the  consideration  be  illegal,  it 
taints  the  whole  transaction ;  and  I  also  agree  that  the  consideration  would 
be  illegal  if  the  defendant  had  agreed  to  pay  the  money  upon  condition  that 
the  plaintiff  should  separate  from  his  wife  at  that  time.  But  the  question  is, 
whether  we  can  collect  any  thing  of  that  sort  from  this  record  ?  The  deed 
is  called  in  the  agreement,  a  certain  deed  of  separation  between  the  plaintiff 
and  one  Mary  his  wife.  Now  it  is  clear  that  there  are  certain  deeds  of 
separation  which  are  legal,  and  illegality  is  not  to  be  presumed ;  and  unless 
we  can  see  upon  the  face  of  the  pleadings  that  it  is  an  illegal  deed,  we  ought 
not  to  -put  an  unfavourable  construction  upon  it.  If  we  conjecture  at  all, 
we  must,  upon  the  facts  stated,  conjecture  that  there  had  been  a  previous 

VOL.   I.  N 


170 


TERM  REPORTS  in  the  COMMON  PLEAS. 


Cam.  PImm,  separation  between  the  husband  and  wile ;  that  the  deed  of  sepanitioii  had 
b€«n  prepared,  and  that  the  defendant  was  a  third  party  assisting  as  a 
trustee  to  carry  the  arrangement  into  effect.  However,  excluding  dl  con- 
jecture, we  cannot  see  upon  the  face  of  this  declaration  that  the  agreement 
was  ili^al. 

Judgment  for  the  plaintiff 


Maym, 


Tenants  in 
common  must 
sever  in  an 
action,  on  4  O. 
2,  c.  28,  to  re- 
cover double 
Talue  for  hold- 
ing over,  if  the 
tenant  held  the 
premises  by  a 
separate  demise 
from  each  te- 
nant in  com- 
mon. 


Wilkinson  and  Stennett  v.  Hall  and  an'. 

T^EBT  on  Stat.  4  Geo,  2,  c.  28,  sec.  1  (a),  to  recover  double  the  yearly 
value  of  certain  premises.  Declaration  stated,  that  defendants,  before 
and  at  the  time  of  the  giving  the  notice  to  quit  and  making  the  demand  there- 
inafter mentioned,  and  from  thence  until  a  certain  day,  to  wit,  the  14tii  of 
June,  1834,  held  and  enjoyed  one  undivided  moiety  or  half  part,  the  whole 
ipto  two  equal  parts  to  be  divided,  of  and  in  certain  tenements,  to  wit,  &c^ 
as  tenants  thereof  to  the  plaintiff,  Thomas  Wilkinson,  and  one  other  umii- 
vided  moiety  thereof,  as  tenants  thereof  to  the  plaintiff  William  SienneU; 
that  is  to  saji  as  tenants  thereof  respectively  from  year  to  year,  for  so  long  a 
time  as  the  plaintiffs  and  defendants  should  respectively  please :  the  revenion 
of  the  one  undivided  tnoiety  of  the  said  premises,  during  all  that  Urn 
belonging  to  the  plaintiff,  Thomas  Wilkinson,  and  the  reversion  of  the  other 
undivided  moiety  thereof,  during  all  that  time,  belonging  to  the  said  WiUiam 
Stennett ;  and  thereupon,  whilst  the  defendants  so  held  and  enjoyed  the  said 
undivided  moieties  of  the  said  tenements,  as  tenants  thereof  to  the  plaiotifls 
respectively  as  aforesaid,  and  whilst  the  said  reversions  thereof  respectivelj 
so  belonged  to  the  plaintiffs  respectively  as  aforesaid,  to  wit,  on  the  11th  of 
December,  1833,  the  plaintiffs  gave  notice  in  writing  to  the  defendants,  and 
thereby  demanded  of  and  required  the  defendants  to  quit,  and  to  deliver  up 
the  possession  of  the  said  tenements  to  the  plaintiffs,  or  either  of  them,  ob 
the  said  14th  of  June,  1834,  provided  the  defendants'  tenancy  of  the  said 
premises  originally  commenced  at  that  period  of  the  year,  or  otherwise  to 
quit  and  deliver  up  the  possession  of  the  said  premises  at  the  end  of  the 
current  year  of  their  tenancy  thereof  which  should  expire  next  afler  the  end 
of  half  a  year  from  the  time  of  their  being  served  with  the  said  notice ;  aod 
the  plaintiffs  averred,  that  the  tenancies  aforesaid  ended  and  were  duly 
determined  by  the  said  notice.    That  after  the  determination  of  the  said 


/4 


(a)  By  4  Geo.  2,  c.  88,  s.  1,  it  is  eDacted, 
"  That  in  case  any  tenant  or  tenants  for 
any  term  of  life,  lives,  or  years,  or  other 
person  or  persons,  who  are  or  shall  come 
uto  possession  of  any  lands,  tenements  or 
hereditaments,  by,  from  or  under,  or  by 
collusion  with  such  tenant  or  tenants,  shall 
wilfully  hold  over  any  lands,  tenements 
or  hereditaments,  after  the  determination  of 
such  term  or  terms,  and  after  demand  made, 
and  notice  in  writing  given  for  deliverbg 
the  possession  thereof,  by  his  or  their  land- 
lords or  lessors,  or  the  person  or  persons 
to  whom  the  remainder  or  reversion  of 
such  lands,  tenements  or  hereditaments 
shall  belong,  his  or  their  agent  or  agents 
thereunto  lawfully  authorize,  then  and  in 


such  case  such  person  or  persons  so  boM- 
ing  over  shall,  for  and  during  the  bine  be, 
she  and  they  shall  so  hold  over,  or  keep 
the  person  or  persons  entitled  out  of  possn- 
sion  of  the  said  lands,  tenement?  ana  here- 
ditaments as  aforesaid,  pay  to  the  person  or 
persons  so  kept  out  of  possesdoo,  their 
executors,  admmistrators  or  assigns,  at  the 
rate  of  double  the  yearly  value  of  the  land«, 
tenements  and  hereditaments  so  detaJDed. 
for  so  long  time  as  the  same  are  dcaioe^, 
to  be  recovered  in  any  of  his  Maj^'* 
courts  of  record,  by  action  of  debt,  wbere- 
unto  the  defendant  or  defendants  shall  he 
obliged  to  give  special  bail,  against  the  re- 
covering of  which  said  penalty  there  shall 
be  no  relief  in  equity." 
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tenancies  of  the  defendants  as  aforesaid,  and  whilst  the  defendants  continued     Cm.  Pleat. 
in  possession  of  the  said  tenements  as  aforesaid,  and  the  said  plaintiffs  were  so 
entitled  to  the  possession-  thereof  as  tenants  in  common  thereof,  to  wit,  on,  &c., 
the  plaintifis,  by  a  certain  notice  in  writing  then  made  and  signed  by  them, 
and  delivered  to  the  defendants,  demanded  and  required  the  defendants  to 
deliver  the  possession  of  the  said  tenements  to  the  plaintiffs;  nevertheless  the 
defendants,  not  regarding  the  Statute  in  such  case  made  and  provided,  did 
not  nor  wojild,  at  the  determination  of  the  said  term  and  tenancies  as  afore- 
said, deliver  the  possession  of  the  said  tenements,  or  any  part  thereof,  to  the 
piaintifls,  or  either  of  them,  according  to  the  said  notice  so  given,  and  the 
demand  so  made  as  aforesaid,  but  wholly  neglected  and  refused  so  to  do ;  and 
on  the  contrary  thereof,  wilfully  held  over  the  said  tenements  after  the 
determination  of  the  said  term  and  tenancies,  and  after  the  notice  so  given  as 
aforesaid,  and  the  said  demand  so  made  as  aforesaid,  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto,  during  all  which  time  the  defendants  did  keep  the 
plaintiffs,  and  each  of  them>  out  of  the  possession  of  the  said  tenements,  and 
every  pert  thereof;  they,  the  plaintiffs,  during  all  that  time  being  entitled  to 
the  possession  thereof  as  tenants  in  common  thereof,  contrary  to  the  form  of 
the  Statute  in  such  case  made  and  provided.     And  the  plaintiffs  averred, 
that  the  whole  of  the  said  tenements,  during  the  said  time  of  holding  over  the 
same,  &c.,  were  of  great  yearly  value,  to  wit,  &c. ;  and  by  reason  of  the 
premises,  and  by  the  force  of  the  Statute  in  such  case  made  and  provided, 
the  defendants  became  liable  to  pay  the  plaintiffs  a  large  sum  of  money,  to 
wit,  the  sum  of  2666/.  13«.  4d,  being  at  the  rate  of  double  the  yearly  value 
of  the  said  tenements,  for  so  long  as  the  same  were  so  detained  as  aforesaid ; 
and  thereby,  and  by  force  of  the  said  Statute,  an  action  had  accrued  to  the 
plaintiffs  to  demand  and  have,  and  they  thereby  demanded  of  and  from  the 
defendants,  the  said  sum  of  2666/.  13«.  4d, ;  3iet  the  defendants  had  not  paid 
the  said  sum  of  money  above  demanded,  or  any  part  thereof,  to  the  damage 
of  the  plaintiffs  of  200/. 

Plea: — That  the  defendants  did  not  before,  or  at  any  of  the  said  times  in 
the  declaration  mentioned,  or  at  any  other  time  whatsoever,  hold  or  enjoy  the 
said  undivided  moieties  of  and  in  the  said  tenements  in  the  declaration 
respectively  mentioned,  or  either  of  them,  or  any  part  thereof,  as  tenants  to 
the  plaintiffs  jointly,  upon  any  joint  demise  or  letting  whatsoever  by  them  of 
the  same,  or  any  part  thereof  to  the  defendants ;  and  that  the  defendants 
were  ready  to  verify,  &c. 

Demurrer  and  joinder. 

Merewetker,  Serjt.  in  support  of  the  demurrer. — ^By  the  Stat.  4  Geo,  2,  the 
tenants  are  treated  as  trespassers,  and  the  plaintiffs  may  join  in  the  action 
on  that  Statute  as  they  might  do  in  an  action  of  trespass  for  mesne  profits. 
Tenants  in  common  may  sue  jointly,  and  they  take  the  profits  in  common  {b); 
and  they  must  join  in  trespass  for  damage  to  the  property  they  hold  in 
common  (c),  and  avow  jointly  in  replevin,  Anem^oue  (c/).  In  Martin  v. 
Crompe  («),  Noli,  C.  J.,  says,  ''  If  there  are  two  tenants  in  common,  of  a 
reversbn  expectant  upon  a  lease  for  years,  upon  which  a  rent  is  reserved, 

(6)  UuleCnD^  s«C8.  992,  315.  S16.  {d)  Sir  W.  Jones.  253. 

(e)  Cora.  Dig.  Abr.  B.  10.  F.  6.  {e)  1  Lord  Ray.  340. 
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tbey  may  join  in  debt  for  the  rent,  or  sever."  So  they  may  join  in  coTenant, 
Midgley  v.  Lovelace  (/).  In  Powia  v.  Smith  {g),  which  was  a  joint  actioo 
by  two  tenants  in  common  for  use  and  occupation,  BayUy^  J.«  said,  "  Where 
one  action  was  sufficient  it  would  be  a  manifest  injury  to  the  tenant  that 
he  should  be  put  to  the  expense  and  trouble  of  appearing  to  two  separate 
actions.'^ 

Comyn,  eontrd. — ^Where  an  action  is  brought,  in  respect  of  estate,  tenants 
in  common  must  sever ;  if  in  respect  of  contract,  it  must  be  shewn  that  there 
was  a  joint  demise,  or  they  cannot  join.  Here  the  tenancy  is  described  as  a 
tenancy  from  year  to  year,  and  the  plaintiffs  ought  to  shew  a.joiot  demise, 
and  that  is  the  issue  offered  by  the  plea.  In  Potcis  v.  Smith  (A),  wbieh  has 
been  cited,  it  was  held,  that  a  joint  demise  must  be  proved,  or  that  a  jobt 
action  could  not  be  maintained.  As  the  pleadings  now  stand,  it  does  not 
appear  that  both  the  plaintiffs  are  interested  in  the  whole  damages.  The 
Statute  gives  the  double  value  as  a  compensation  for  rent,  and  if  this  had 
been  an  action  for  use  and  occupation,  the  plaintifis  must  have  severed  in  their 
action.  In  Anonymous  (t),  the  tenant  in  common  avowed  for  damage  feasant, 
where  damages  are  recovered  and  the  distress  returned,  and  the  other  tenant 
in  common  had  an  interest,  and  therefore  it  was  held  that  he  ought  to  have 
been  joined  in  the  avowry. 

TiNDAL,  C.  J. — This  case  may  be  determined  by  considering  the  situation 
of  two  tenants  in  common  having  a  tenant  in  possession  of  their  property 
without  any  joint  demise ;  for  this  action  under  the  Statute  comes  in  place  of 
the  action  which  would  have  lain  for  the  rent  if  the  tenancy  had  not  been  at 
an  end.  Now  Littleton  says,  sec.  316,  "  If  two  tenants  in  oonunon  make  a 
lease  of  their  tenements  to  another  for  term  of  years,  rendering  to  them  a 
certain  rent  yearly  during  the  term,  if  the  rent  be  behind,  &c.,  the  tenants  in 
common  shall  have  an  action  of  debt  against  the  lessee,  and  not  divers  actions, 
for  that  the  action  is  in  the  personalty."  And  in  sec.  317,  '*  But  in  an 
avowry  for  the  said  rent  they  ought  to  sever,  for  this  is  in  realty."  So  that 
if  there  be  no  joint  demise  there  must  be  several  actions  of  debt  for  rent,  for 
a  joint  action  is  not  maintainable,  except  upon  a  joint  demise.  Here  it 
appears  that  the  defendants  held  by  separate  demises  from  the  tenants  in 
common ;  so  that  in  a  distress  and  replevin  there  must  have  been  separate 
avowries.  The  damages  given  by  the  Statute  being  given  as  a  compensation 
for  the  rent,  stand  in  the  same  situation  as  the  rent  itself;  and  if  the  plaintifls 
could  neither  avow  jointly  or  sue  jointly  for  the  rent,  so  neither  by  analogy 
can  they  sue  jointly  for  that  which  stands  in  the  place  of  rent;  for  persons 
cannot  join  in  an  action  unless  they  have  a  joint  interest.  Suppose  one  of 
the  plaintiffs  should  die  afler  the  double  value  had  accrued,  his  share  in  the 
damages  would  go  to  his  executor,  and  the  land  to  his  heir.  The  case  of 
Cutting  v.  Derby  (J),  although  it  does  not  go  so  fiir  as  this  case,  affords 
some  analogy  to  it ;  and  there  it  is  said,  "  Where  one  entire  injury  is  done 
to  both  tenants  in  common,  they  shall  have  one  entire  remedy,  but  where 
the  injury  is  separate  they  may  have  several  actions."    I  am  therefore  of 

(/)  Car.  289.  (i)  9  Sir  W.  Jones,  858. 

ig)  1  Dow.  &  Ry.  492.  (J)  «  W.  Black. 

(A)  5  B.  &  Aid.  850 ;  S.C.  1  Dow.  &  R.  498. 


EASTER  TERM,  1835.  173 

opinion,  that  as  these  plaintiffs  had  no  joint  mterest  they  could  not  join  in     Cbm.  pimt. 
this  action 

Park,  J.,  and  Gaselbe,  J.,  concurred. 

BosANQUET,  J. — I  am  of  the  same  opinion ;  and  I  think  the  lang^iageof  the 
Statute  4  Geo.  2,  c.  28,  s.  1  {k),  very  much  supports  the  opinion  of  the 
Court,  for  the  Statute  only  contemplates  one  entire  revertion,  whilst  by  this 
declaration  it  appears  that  there  are  two  undivided  moieties  in  the  premises, 
and  two  separate  reversions. 

Judgment  for  defendants. 

(A)  See  ante.  170,  note. 


Rand  v.  Vaughan  and  Duffield.  MayiM. 

T^RESPASS  against  two  defendants.— P/tfo* :— First,  a  joint  plea  of  Not  1.  Under  II 

guilty.  Second,  the  defendant  DvjffUld,  as  bailiff  of  Vaughan,  the  t.^*aia^ndlord 
landlord  of  certain  premises,  justified  the  trespass  under  the  11  Geo.  2,  c.  19,  *^*""^^  ^°^l"^ 
sec.  1,  and  the  plea  stated  that  the  rent  for  which  the  distress  was  made,  ^oodscUndet- 
became  due  on  the  25th  of  March,  1834,  and  that  the  goods  of  the  plaintiff  ^^^IheTenantf 
were  fraudulently  and  clandestinely  conveyed  away,  t-o  prevent  the  distress,  before  the  rent 
and  that  the  distress  was  taken  within  thirty  days  after  the  carrying  away  of 
the  goods. 

Replicaiian: — That  the  goods  were  conveyed  away  on  the  24th  of  March,  ^°^l^^^^^^ 
1834,  before  the  rent  became  due  and  payable  ;  and  issue  thereon.  where  an  issue 

At  the  trial  the  jury  gave  a  verdict  for  the  defendant  Vaughan,  but  found  hi^^^hicn?' 
for  the  plaintiff  on  both  the  pleas  pleaded  by  the  defendant />ti^/^  with  has  himself 
10/.  damages. 

A  nde  niei  was  obtained  to  enter  judgment  for  the  defendant  DvJUeld, 
aon  obstante  veredicto,  upon  the  ground  that  the  facts  stated  in  the  repli- 
cation might  be  admitted,  and  that  enough  would  still  remain  on  the  plea 
uncontradicted,  to  entitle  the  defendant  to  a  verdict. 


becomes  due. 

2.  A  defendant 
cannot  move  to 


taken. 


Henderson  shewed  cause. — There  is  no  instance  of  the  Court  allowing 
judgment  to  be  entered  for  a  defendant  non  obstante  veredicto,  where  a 
verdict  is  found  for  the  plaintiff  upon  an  issue  taken  by  the  defendant ;  the 
form  of  this  ^plication  is  therefore  wrong.  But  admitting  the  form  to  be 
correct,  it  cannot  be  sustained,  for  in  Watson  v.  Main  (a).  Eyre,  C.  J.  said, 
*'  He  was  of  opinion,  and  had  before  held,  that  under  the  Statute,  goods 
removed  before  the  rent  actually  became  due,  and  was  in  arrear,  could  not 
be  seized  for  rent ;"  and  that  decision  has  never  been  overruled. 

Plati,  contrd, — ^If  tenants  can  elude  a  distress  by  removing  their  goods  the 
day  before  the  rent  becomes  due,  the  Statutes  give  the  landlord  no  ade- 
quate remedy;  and  in  Fumeux  v.  Fotherby  {b),  Lord  EUenborough  said, 
^  That  he  entertained  considerable  doubts  upon  the  opimon  expressed  by 

U)  S  Esp.  15.  (6)  4  Camp.  136. 
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Com,  Pieoi,     Eyre,  C.  J.,  in  Watson  v.  Main,  and  that  if  the  cause  had  tamed  upon  thai, 

Rand         ^^  would  have  reserved  the  matter  for  the  opinion  of  the  Court. 
VAookAN.  Cur.adv.VHU. 

TiNDAL,  C.  J. — This  case  comes  before  us  on  a  motion  to  enter  a  verdict 
for  the  defendant  DuffUld,  non  obstante  veredicto.  The  motion  would, 
perhaps,  have  been  more  correct  in  point  of  form,  if  it  had  been  a  motion  to 
arrest  the  judgment  for  the  plaintifi)  on  the  ground  that  enough  still  remains 
upon  the  defendant's  special  plea  confessed  by  the  plaintiff's  r^lication,  to 
bar  the  plaintiff's  demand :  for  we  are  not  aware  that  any  instance  can  be 
produced,  where  the  defendant,  after  an  issue  which  he  has  taken  has  been 
found  against  him,  has  been  allowed  to  have  judgment  entered  in  his  own  &- 
your,  non  obstante.  But  we  think  there  is  no  ground  whatever  for  the  motion 
in  the  one  form  or  the  other.  The  short  question  raised  by  the  pleadings  is, 
whether  the  Statute  applies  to  cases  where  the  tenant  removes  his  goods 
fraudulently  and  clandestinely  before  the  rent  becomes  due ;  and  we  are  of 
opinion  that  such  case  is  not  provided  for  by  the  Statute.  By  the  common 
law,  the  distress  for  rent  was  necessarily  made  upon  some  part  of  the 
demised  premises,  otherwise  the  tenant  might  rescue  the  distress,  or  bring 
an  actiDn  of  trespass.  And  it  was  only  in  case  the  landlord  coming  to 
distrain,  saw  the  cattle  on  the  premises,  and  the  tenant  to  prevent  the 
distress  drove  them  off  the  premises,  that  the  landlord  could  justify  freshly 
following  and  distraining  them.  And  the  Stautes  8  Anne,  c.  14,  s.  2,  and 
11  G.  2,  appear  to  have  been  passed  with  the  view  of  removing  such  dilB- 
culty  in  the  way  of  the  landlord's  remedy  in  the  case  of  a  fraudulent  or 
clandestine  removal  of  the  tenant's  goods  off  the  premises.  For  it  expressly 
empowers  the  landlord  "  to  take  and  seize  such  goods,  wherever  the  same 
shall  be  found,  as  a  distress  for  the  said  arrear  of  rent;  and  the  same  to 
sell,  and  otherwise  dispose  of,  in  such  manner  as  if  the  said  goods  had  beeh 
actually  distrained  by  such  landlord  in  and  upon  such  premises  for  tvck 
arrears  of  rentP  It  is  the  plcice,  therefore,  not  the  time  of  the  distress,  to 
which  the  Statute  intends  to  apply  the  remedy:  and  indeed,  it  is  obvious, 
that  if  the  construction  contended  for  by  the  defendant  is  adopted,  as  the 
landlord  may,  after  ^\q  days  next  after  the  distress,  sell  the  goods  and  pay 
himself  the  rent,  he  might  do  so  in  many  cases  before  the  rent  became  due, 
which  never  could  have  been  intended.  Looking  to  the  intention  of  the  Act, 
therefore,  and  the  great  uncertainty  which  would  arise,  if  a  removal  of  thfi 
goods  at  any  time  before  the  rent  became  due,  would  be  sufficient  to  let  in 
the  provisions  of  the  Act ;  for  if  at  any  time,  how  long  before,  would  be  the 
question;  we  think  the  present  distress  was  illegal  We  therefore  think  the 
law  to  have  been  correctly  laid  down  by  Eyre,  C.  J.,  in  Watson  v.  Main  (c), 
upon  which  Lord  Ellenborough  appeared  to  have  doubted  only,  but  to  have 
expressed  no  opinion,  in  3  Camp.  136. 

Rule  discharged  (<0- 

(c)  8  Esp.  N.  P.  15.  V.  NighHngale,  od  a  demarrer,  n^  ^ 

{d)  A  similar  decision  to  the  above  was      helty,  in  T.  T.  1832,  cited  in  Woodfail^ 

given  by  the  Court  of  K.  B.  in  Northfield      Land,  and  Tenant,  2ded.  by  Harrisoo.  3^^> 
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ExpdHe  Swift.  c<m.FteaM. 

jyOBINSON  moyed  that  the  name  of  an  attoi-ney  of  this  court  might  be  After  an  action 
entered  on  the  rolls  of  the  coUrt  ntme  pro  tune,  as  of  Trinity  Ttrm,  {j^  b£^n  coL 

1834,  under  the  following  circumstances,  which  were  stated  in  affidavits,  menoed  against 
The  attorney  had  been  duly  admitted  and  sworn  an  attorntey  of  the  court,  ^^iii^g^with- 
but  he  had  not  caused  himself  to  be  duly  enrolled.     The  applicant  being  ^^  ^^8  ^uly 
ooncemed  as  attorney   for  the  defendant  in  the  case  of  Humphreys  y.  Court  wiil  not 
Harvey  (a),  an  application  had  been  successfully  made  to  this  court  to  de-  roboent  tTb" 
prive  him  of  his  costs  in  that  suit,  because  he  was  not  duly  enrolled ;  and  it  entered  wime 
was  then  decided  that  enrolment  was  necessary.     The  clerk  to  the  attorney  '^  '**^* 
who  had  made  that  application  had  now  commenced  an  action  of  debt  for  the 
penalty  given  by  Stat  2  Geo,  2,  c.  23,  for  practising  without  being  duly 
enrolled. 

Robinson  submitted  that  the  attorhey  had  been  sufficiently  punished  for  an 
omission  which  resulted  from  inadvertence,  by  the  loss  of  his  costs  in  the 
action.  In  Mellieh  v.  Richardson  (6)  the  Court  allowed  an  amendment  of  a 
matter  of  form  in  the  latest  stage  of  the  proceedings ;  and  in  Exparte 
Fry  (c),  where  an  attorney  had  neglected  to  make  an  entry  of  his  admission 
in  the  Master's  book,  Patteaon,  J.,  allowed  his  name  to  be  entered  nunc  pro 
tunc. 

TiNDAL,  C  J.— ^We  have  no  authority  to  accede  tO  this  application.  If 
the  rights  of  a  third  person  had  not  been  involved,  we  might  have  allowed  the 
entry  to  be  made  nunc  pro  tunc;  but  h^re  a  person  hisLS  brought  an  action  to 
recover  a  penalty  which  is  given  by  an  act  of  parliament.  It  has  been 
argued  that  the  Court  can  order  the  records  of  the  court  to  be  amended  in 
furtherance  of  justice;  but  that  power  has  never  been  exercised  without 
seeing  that  third  parties  are  not  thereby  deprived  of  their  rights. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


(a)  By  Humphreys  ▼.  Harvey,  I  Binp.  regret  in  this  particular  case,  because  it  is 

N.  C.  69.  it  was  decided  that  it  is  the  duty  probable  that  when  the  attorney  si^ed  the 

of  as  attorney  to  cause  his  nahne  to  be  eo-  oath  roll  upon  being  sworn  in  this  court, 

rolled  in  the  book  of  the  clerk  of  the  war-  he  thougfht  he  was  thereby  enrolled  an  at- 

rants  in  the  Common  Pleas,  and  that  if  he  torney."    See  the  next  case.  Matthews  r. 

omits  to  do  so,  be  is  incompetent  to  obtain  Swift,  and  Stat.  8  Geo.  8.  c.  2$,  sec.  5. 
costs,  althoog^h  be  may  be  otherwise  duly  (6)  7  Bam.  &  Cress.  819. 

qualified  to  act  as  an  attorney,  and  per  (c)  8  Dow.  Pr.  C  828. 

Park,  J.  **  I  come  to  this  conclusion  with 


Matthews  v.  Swift.  Mmfisth, 


D 


EBT   for  penalties  under  Stat.  2  Geo.  2,  c.  23,  for  practising  as  an  The  Court  will 
attorney  in  this  court  without  being  duly  enrolled  (a).    The  defendant  "^iStiff^in  a 
demurred  specially  to  the  declaration ;  and  Bompae,  Serjt,  fo^  the  plaintiff,  pensl  action  to 
had  obtained  a  rule  nisi  for  leave  to  amend.  ciaretion  after 

demurrer,  where  the  amendment  would  not  tend  to  the  furtherance  of  justice. 

(a)  See  the  last  case,  Exparte  Swift, 
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Com.  Pleat.  Rolnnson  shewed  cause. — The  Court  is  already  aware  of  the  merits  of  this 
case  by  having  decided  Humphreys  y.  Harvey  {b\  and  they  will  not  aid  a 
plaintiff  in  the  prosecution  of  a  claim  for  a  penalty  where  the  defendant  is 
only  guilty  of  a  mistake.  The  Court  requires  great  exactness  from  plaintills 
in  the  prosecution  of  penal  actions,  and  they  will  not  grant  a  new  trial  except 
in  case  of  misdirection  by  the  judge  in  point  of  law,  Brook  r.  MiddlHon  {e)^ 
The  King  v.  Mann  {d).  And  in  Rankin  y.  Marsh  (e)  the  Court  refused 
to  allow  any  amendments  to  be  made  in  a  penal  action  where  the  defendants 
had  been  guilty  of  delay  in  canying  on  the  suit.  Here  the  omission  of  the 
name  was  discovered  in  Mat/t  1834,  and  this  action  was  not  commenced  until 
Hiiary  Term,  1835. 

Bompasy  Serjt.,  contrd. — When  an  application  like  this  is  made,  the  Court 
will  not  look  to  the  merits  of  the  case.  In  Maddock  v.  Hammeti  (/)  the 
Court  allowed  amendments  in  a  penal  action  even  afler  the  time  permitted 
for  bringing  a  new  action. — [  Tindai,  C.  J. — In  Rex  v.  Mayor  of  Grram- 
pound  (£)  it  is  said  that  the  Court  will  be  cautious  in  permittii^  amend- 
ments to  be  made,  unless  they  tend  to  the  furtherance  of  justice ;  and  in 
writs  of  right,  amendments  are  not  allowed  at  all.] — It  is  true  that  amend* 
ments  are  refused  in  writs  of  right,  but  that  strictness  has  never  been 
extended  to  penal  actions. 

TiNDAL,  C.  J. — ^The  cases  have  laid  it  down  that  amendments  are  in  the 
discretion  of  the  Court,  and  they  must  be  made  according  to  law;  but  it 
seems  to  me,  that  we  have  at  least  a  right  to  look  at  the  nature  of  the  action 
before  we  allow  the  amendment,  although  we  ought  not  to  weigh  the  m^ts 
of  the  case.  Here  we  have  already  had  the  whole  matter  before  us,  and  we 
find  a  penal  action  brought  upon  a  Statute  to  recover  a  penalty,  where  the 
omission  to  conform  with  the  provisions  of  the  Statute  was  a  mere  inad- 
vertence. •  In  such  an  action  we  are  warranted  in  refusing  leave  to  amend. 

Gasblbe^  J.,  concurred. 

Vaughan,  J.— In  this  instance  we  have  judicial  notice  of  the  nature  <^  the 
action,  and  that  the  neglect  of  the  defendant  to  comply  with  the  provisions  of 
the  Statute  did  not  arise  from  any  criminality.  It  would  therefore  be  ex- 
tremely cruel  to  assist  the  plaintiff  in  recovering  the  penalty ;  and  if  we  are 
to  be  allowed  any  discretion  in  the  matter,  I  would  never  permit  an  amend- 
ment on  such  an  occasion. 

BosANQUBT,  J. — ^If  this  amendment  were  allowed  it  would  not  be  a  further- 
ance of  justice. 

Rule  discharged  (A). 

{b)  I  Bing.  N.  C.  62.  (/)  7  T.  R.  55. 

(c)  10  East.  269.  (g)  7  T.  R.  699. 

id)  4  M.  &  S.  887.  (A)  See  Crott  v.  Have,  5  T.  R,  MS. 

(t)  8  T.  R.  80. 


EASTER  TERM,  1886.  177 


Kelcby,  Assignee  of  Fordred,  an  Insolvent,  v.  Minter      Cam.  ruat, 

and  an! 

nPROVER  by  the  assignee  of  Fordred,  an  insolvent.     Pfoa  .^— That  before  Where  goods 

the  said  Fordred  subscribed  his  petition,  to  wit,  &c.,  the  defendants,  by  a  S!^  rjodgmrat 

judgment,  recovered  against  the  said  Fordred  a  certain  debt  and  costs,  and  «»*•«<*  «i»n 

that  the  said  debt  and  damage  being  unpaid,  the  defendants  for  the  obtaining  tomey,  before 

satisfaction  thereof,  afterwards  and  before  the  said  Fcrdred  subscribed  his  !?l!?!ff^' 

'  ment  of  an  lo- 

said  petition,  to  wit,  on,  &c.,  sued  and  prosecuted  out  of  the  court  of  our  eolyent.andare 

lord  the  King,  a  certain  writ  called  9^  fieri  facias^  directed  to  the  sheriff  of  sheri/aAer  the 
Kentf  by  which  said  writ  our  said  lord  the  King  commanded  the  said  sheriff  imprisonineiit, 
that  of  the  goods  and  chattels  of  the  said  Fordred^  in  the  bailiwick  of  the  said  creditwit  iuS)l« 
sheriQ  he  should  cause  to  be  levied  the  debt  and  damages  aforesaid ;  and  ^^  *°  *^t  tha'^ 
that  be  should  then  have  that  money  before  our  said  lord  the  King  at  Weetr  suit  oif  the  in- 
nunsier,  on  the  23d  o^  January ^  in  the  said  year  last  aforesaid,  to  render  to  nee^'reram 
them  for  their  debt  and  damages  aforesaid,  and  that  the  said  sheriff  should  the  goods.  &» 
th^i  have  there  that  writ :  which  writ  afterwards  and  before  the  deliveiy  sec.^ '  ^'    ' 
thereof  to  the  said  sheriff)  as  thereinafter  mentioned,  and  before  the  said 
Fordred  subscribed  his  petition,  to  wit,  on,  &c.,  was  duly  indorsed  to  levy, 
&c. ;  and  which  writ  afterwards  and  before  the  return  thereof,  and  before 
the  said  Fordred  subscribed  his  said  petition,  to  wit,  on,  &c.,  was  delivered 
to  one  D.  G.  Jamee,  esq.,  then  ,  being  sheriff  of  the  said  county,  to  be  exe- 
cuted;  by  virtue  of  which  writ  the  said  D,   G.  James,  aderwards  and 
before  the  said  Fordred  so  subscribed  his   said  petition,  to  wit,  on,  &c, 
seized  and  took  the  goods  and  chattels  in  the  declaration  mentioned,  for  the 
purpose  of  levying  the  moneys  by  the  indorsement  directed  to  be  levied ; 
which  seizure  and  taking  under  the  said  writ,  were  the  same  conversion  and 
disposition  as  in  the  declaration  mentioned ;  and  that  the  defendants  were 
ready  to  verify. 

Replication  .'—That  before  the  said  judgment  in  the  plea  mentioned  was 
recovered  against  the  said  Fordred  by  the  defendants,  to  wit,  on  &c.,  the  said 
Fordred  executed  a  certain  warrant  of  attorney. — [Here  a  warrant  of 
attorney,  given  to  the  defendants  to  secure  the  sum  of  600/.  and  costs,  was 
set  out  in  the  usual  form.] — That  the  said  judgment  in  the  plea  mentioned 
was  afterwards,  to  wit,  on,  &c.,  obtained  upon  the  said  warrant  of  attorney ; 
and  the  said  writ,  in  the  said  plea  mentioned,  was  issued  upon  the  judgment 
so  obtained  as  aforesaid :  that  the  imprisonment  of  the  said  Fordred,  from 
which  he  was  so  discharged  as  in  the  declaration  mentioned,  commenced  on 
the  8th  of  February,  1833;  and  that  the  said  goods  and  chattels  in  the 
declaration  mentioned,  which  had  theretofore  been  so  seized  and  taken,  as  in 
the  plea  mentioned,  were  sold  under  the  said  writ  so  issued,  and  judgment 
so  obtained  as  aforesaid,  after  the  commencement  of  the  imprisonment  of  the 
said  Fordred  as  aforesaid,  contrary  to  the  true  intent  and  meaning,  and 
provisions  of  the  Statute,  in  that  case  made  and  provided ;  and  that  the 
plaintiff  was  ready  to  verify,  &c. 

Remainder : — That  the  insolvent  gave  the  said  warrant  of  attorney  upon 
compulsioD,  as  a  security  for  money  due  to  the  defendants. — Demurrer  and 
joinder. 
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Com,  PUag, 


Bayley,  in  support  of  the  demurrer. — The  rejoinder  oflers  no  answer  to 
the  replication,  which  avers  that  the  goods  were  sold  after  the  commence- 
ment  of  the  imprisonment  of  the  insolvent.  The  sale  took  place  after  the 
imprisonment  of  the  insolvent,  and  by  sec.  34  of  the  Insolvent  Act,  7  G.  4, 
c.  57  (a),  it  is  enacted,  that  no  person  shall  avail  himself  of  any  execution 
after  the  imprisonment  of  the  insolvent,  either  by  seizure  and  sale  of  the 
property  of  the  prisoner,  or  by  sale  of  suck  property  Ihoreti^ore  seUedL 

Manning  eonird — ^The  replication  does  not  shew  that  the  goods  wei«  sold 
by  the  ddfendant ;  they  were  sold  by  virtue  of  a  writ,  which  was  issued 
before  the  imprisonment,  namely,  on  the  23d  of  January  .*  if  the  sheriF  bad 
done  his  duty,  he  could  have  sold  the  goods  before,  and  no  question  could 
then  have  arisen.  The  sheriff  therefore  was  the  party  to  blame,  and  he  may 
be  liable  to  an  action  at  the  suit  of  the  plaintiffs,  NotUy  v.  Buck  (Jb),  The 
money  may  now  be  in  the  sheriff  ^s  handsi  awaiting  the  decision  of  the  Court 
as  to  its  distribution. 


TmDAL>  C.  J.-— This  case  seems  to  be  brought  expressly  within  the  provi- 
sion in  the  Statute,  of  a  seizure  before,  and  a  sale  after  the  commencement  of 
the  imprisonment  of  the  insolvent  In  NotUy  v.  Buck  {b\  the  pleadings 
expressly  averred  that  the  sheriff  had  notice  of  Uie  bankruptcy ;  and  there  he 
was  a  wrong  doer,  as  he  did  not  pay  over  the  money  to  the  assignees,  to  whom 
it  belonged ;  and  although  there  the  Court  did  not  say  that  an  action  would  lie 
against  the  execution  creditor,  yet  on  general  principles  the  procurer  is  as 
much  liable  as  tlie  agent.  Upon  this  record  it  appears  that  the  defendants 
issued  the  writ  of  fieri  faeiaef  and  delivered  it  to  the  sheriff  to  obtain  satis- 
faction for  the  debt  and  damages  which  they  had  recovered,  and  the  sheriff 
sold  the  goods  in  the  ordinary  course  of  his  duty.  And  the  replication  here 
shews  that  the  sale  was  made  by  the  authority  of  the  defisndant 


The  other  judges  concurred. 


(a)  By  sec.  84,  "  in  all  cases  where  any 
prisoner  who  shall  petition  the  said  court 
for  relief  ander  this  act,  shall  haFo  executed 
any  warrant  of  attome^r  to  confess  judg- 
ment, or  shall  haye  given  any  eognotU 
actionem,  whether '  for  a  valuable  consi- 
deration or  otherwise,  no  person  shall,  after 
the  commencement  of  the  imprisonment  of 
such  prisoner,  avail  himself  or  herself  of 
any  execution  issued  or  to  be  issued  upon 
any  judgment  obtained  or  to  be  obtained 


Judgment  for  the  plaintiff 

upon  such  warrant  of  attorn^,  or  eognotU 
aciiontm,  either  by  seizure  and  sale  of  the 
properly  of  such  prisoner,  or  aoy  part 
thereof,  or  by  sale  of  such  property  there- 
tofore seized,  or  any  part  thereof,  bat  that 
any  person  or  persons  to  whom  any  sum 
or  sums  of  money  shall  be  due  in  respect 
of  any  stSch  warrant  of  attorney  or  cognoni 
aetionem,  shall  and  may  be  a  credllor  or 
creditors  for  the  same  under  this  aci." 
(6)  8  Bara.  ft  Cress.  160. 
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Hawes  and  o?  v.  Benj"  John  Armstrong. 

A  SSUMPSIT.     The  deelaratim  stated  that,  before  and  at  the  time  of  the 
making  of  the  promise  and  undertaking  of  the  defendant  thereinafler 
mentioned,  John  Thomas  Armstrong  and  Leonard  Dell  were  indebted  to  the 
plaintifls  in  260/.,  and  being  so  mdebted  the  plaintiffs  were  desirous  and 
urgent  to  be  paid  the  same,  and  thereupon  on  Uie  13th  day  of  May,  1829, 
in  consideration  that  the  plaintiffs,  at  the  request  of  the  defendant,  would 
give  time  for  the  payment  of  the  said  debt  of^  260/.,  and  would  accept  and 
receive  by  way  of  security  for  the  payment  of  the  same,  three  bills  of  ex- 
change, drawn  by  the  said  /.  71  Armstrong^  upon  and  accepted  by  the  said 
L  Dellf  and  bearing  date  the  8th  day  of  Mai/,  1829,  that  is  to  say,  one  bill 
of  exchange  for  85/.,  four  months  afler  date,  one  other  bill  of  exchange  for  85/., 
eight  months  afler  date,  and  one  other  bill  of  exchange  for  90/.,  twelve  months 
after  date,  and  would  forbear  and  give  time  to  the  said  /.  7!  Armstrong,  and 
L  Dell,  for  payment  of  the  said  debt  of  260/.,  until  the  said  bills  should 
respectively  become  due ;  the  defendant  undertook  and  promised  the  plain- 
tifls that  in  default  of  the  said  bills  not  meeting  due  honour,  he,  the  defendant, 
would  see  the  same  paid.    And  the  plaintiffs  averred  that  they,  confiding  in 
the  said  promise  of  the  defendant,  did  then,  to  wit,  on,  &c  take,  accept,  and 
receive  by  way  of  security  for  the  payment  of  the  said  debt  of  260/.  the  said 
three  bills  so  drawn  and  accepted  as  aforesaid;  and  did  forbear  and  give 
time  to  the  said  /.  T.  Armstrong  and  L,  Dell,  for  payment  of  the  said  debt, 
until  the  said  bills  became  due ;  that  although  the  said  three  bills  had  become 
due  and  payable,  and  although  the  same  were,  duly  presented  for  payment, 
and  although  the  said  L,  Dell  did  not,  nor  did  the  said  /.  T.  Armstrong 
duly  honour  the  said  bills,  or  either  of  them,  when  they  were  so  presented 
(of  aU  which  premises  the  defendant  had  due  notice),  and  although  the 
defendant  was  afterwards,  to  wit,  &c.,  requested  by  the  plaintiffs  to  see  the 
three  said  bills  paid,  yet  the  defendant  did  not  see  the  said  bills  paid,  nor 
had  he  paid  the  moneys  mentioned  in  them,  &c.  To  the  plaintiffs'  damage,  && 
/Y«a. — ^That  there  was  not  any  memorandum  or  note  in  writing,  signed 
by  defendant,  or  by  any  person  by  him  thereunto  lawfully  authorized, 
of  the  said  supposed  promise  and  undertaking  in  the  declaration  mentioned, 
or  of  any  promise  or  undertaking  of,  or  by  him,  the  defendant,  to  answer  for 
the  said  debt  or  default  in  the  declaration  mentioned,  or  any  debt  or  default 
of  the  said  /.  T.  Armstrong  and  L  Dell,  or  either  of  them,  or  otherwise,  as 
required  by  the  Statute  in  such  case  made  and  provided,  to  charge  him  for 
such  debt  or  default. 

RepHeation. — That  there  was  and  is  a  certain  memorandum  or  note  in 
^ting,  made  and  signed  by  the  defendant,  of  the  said  promise  and  under- 
liking  in  the  said  declaration  mentioned,  thereby  charging  himself  with  the 
said  debt  and  default  of  the  said  J.  T  Armstrong  and  L.  Dell,  and  which 
said  note  or  memorandum  was  addressed  to  the  said  plaintiffs  in  the  following 
words,  that  is  to  say: — ** Messrs.  Hawes  [meaning  the  said  plaintiffs], 
gentlemen,  enclosed,  I  [meaning  the  said),  defendant]  forward  you  the  bills 
[meaning  the  said  bills  in  the  said  declaration  mentioned],  drawn  per  /.  T, 
'Armstrong,  upon  and  accepted  by  Leonard  Dell  [meaning  the  said  /.  T. 
Armstrong  and  L.  Dell,  respectively,  in  the  said  declaration  mentioned], 


Com.  Pleoi, 


Tbec 
sUted,  that  in 
consideration 
that  the  plain- 
tiffs gave  time 
for  payment  of 
a  debt  to  it.  and 
B.  and  received 
bills  at  certain 
dates  for  that 

Surpose,  the 
efendant  un- 
dertook to  see 
the  bills  paid. 
PIm;  that  there 
was  no  note  in 
writing  of  the 
undertakinff  to 
satisfy  the  SU- 
tate  of  Frauds. 
BepKcatUm: 
that  there  was 
the  following 
note  in  writing 
addressed  to 
the  plaintiffs : 
"  Enclosed  I 
forward  you  the 
bills  drawn  by 
A.  upon  and  ao- 
oejpjted  by  B., 
which  I  doubt 
not  will  meet 
due  honour,  but 
in  default  there- 
of, I  will  see 
the  same  paid;" 
and  by  inuen- 
dos  the  bills 
and  parties 
were  averred 
to  be  the  bills 
and]>aitieB^ 
mentioned  in 
the  declaration. 
HeU,  on  de- 
munrer,  that 
no  sufficient 
consideration 
appeared  to 
support  the  de- 
fenaant's  un- 
dertaking. 


Abkstromo. 
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Qm.  Pleat,     which  I  doubt  not  will  meet  due  honour,  but  in  default  thereof  J  will  see  the 
^^^    '     same  paid.    I  remain,  gentlemen,  your's,  very  respectfully,  B.  /.  ArmMirang 
^r"^       [meaning  the  said  defendant].     Hatton  Wall,  13th  of  May,  1829,"  as  by 
the  said  writing  would  more  fully  appear. 

Demurrer, — And  for  causes  of  this  demurrer  in  law,  the  defendant,  accord- 
ing to  the  form,  &c.  shews,  for  causes  thereof,  that  the  said  supposed 
promise  and  undertaking  of  the  defendant  in  the  said  replication  mentioned, 
is  a  special  promise  or  undertaking  in  writing  for  the  debt  or  default  of 
others,  to  wit,  the  said  /  T,  Armstrong  and  L.  Dell;  and  the  plaintiffs  seek 
to  charge  the  defendant  on  such  special  promise ;  but  the  said  undertakings 
or  promise  stated  and  set  forth  in  the  said  replication,  does  not  contain  or  set 
forth  the  consideration  for  such  promise  or  undertaking,  or  shew  that  the 
consideratbn  for  such  promise  and  undertaking,  as  well  as  the  promiae  and 
undertaking  itself,  was  in  writing,  which  is,  by  law  and  the  Statute  in  such 
case  made  and  provided,  necessary,  in  order  to  make  such  promise  binding 
upon  the  defendant ;  and  also  for  that  the  said  supposed  promise  and  under- 
taking of  the  defendant  in  the  said  replication  mentioned,  being  a  promise 
and  undertaking  for  the  debt  or  default  of  others,  is  not  a  promise  or  under- 
taking upon  which  the  defendant  can  be  bound,  or  upon  which  he  can  be  made 
liable,  but  was  and  is,  by  force  of  the  Statute  in  such  made  case  and  provided, 
▼oid  in  law ;  and  also  for  that  the  said  replication  is  a  departure  from  the 
declaration,  in  this,  to  wit,  that  the  declaration  states  the  supposed  promise 
and  undertaking  of  the  defendant  to  have  been  made  upon  and  for  a  good 
consideration,  to  wit,  the  consideration  stated  in  the  declaration,  but  the 
supposed  promise  and  undertaking  in  the  said  replication  mentioned,  is  a 
naked  promise,  without  any  consideration  whatever ;  and  also  for  that  the  said 
replication  to  the  said  plea  is  in  various  other  respects  defective,  insufficient, 
and  informal,  &c.     Joinder  in  demurrer. 

R,  V,  Richards,  in  support  of  the  demurrer. — The  question  is,  whether  a 
good  undertaking  has  been  given  by  the  defendant  to  satisfy  the  Statute  of 
Frauds.  It  is  now  well  settled  that  the  consideration  as  well  as  the  promise 
must  be  in  writing.  In  Wain  v.  Workers  (a),  Lord  Ellenhorough  says, 
''  The  clause  in  question,  in  the  Statute  of  Frauds,  has  the  word  agreement 
{*  unless  the  agreement,  upon  which  the  action  is  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  &c.')  And  the  question  is, 
whether  that  word  is  to  be  understood  in  the  loose,  incorrect  sense  in  which 
it  may  sometimes  be  used,  as  synonymous  to  promise  or  undertaking^  or  in 
its  more  proper  and  correct  sense,  as  signifying  a  mutual  contract  or  consi- 
deration between  two  or  more  parties  ?  The  latter  appears  to  me  to  be  the 
legal  construction  of  the  word,  to  which  we  are  bound  to  give  its  proper 
effect." 

James  v.  Williams  (Jti)  is  a  case  very  similar  to  the  present,  and  there  the 
rule  laid  down  in  Wain  v.  Warlters  (a)  was  confirmed  and  Mr.  ).  Paiteson 
added,  **  that  the  consideration  must  be  collected  from  the  expressions  in  the 
instrument,  not  as  matter  of  conjecture,  but  with  certainty."  In  Cole  v. 
Dyer  (c),  which  was  an  action  on  a  guarantee.  Lord  Lyndhurst  says,  **  On 

(a)  5  East.  10.  (c)  1  Cr.  &  J.  464. 

(6)  8  Dow.  Prac.  C.  481. 
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looking  at  this  instmment,  various  interpretations  might  be  put  upon  its      Omi^^^ 

kngusge,  and  seYend  considerations,  without  much  ingenuity,  conjectured. 

It  appears  to  me,  that  if,  in  such  a  written  agreement  to  be  answerable  for 

the  debt  of  another  person,  two  distinct  considerations  may,  with  equal  pro* 

bability,  be  inferred,  as  the  inducement  for  that  engagement,  the  writing  is 

DOt  taken  out  of  the  operation  of  the  Statute  of  Frauds,  and  consequently 

can  give  no  right  of  action."     In  Lee9  v.  Whiteombe  (d),  Burroughs  J.,  says, 

**  There  is  no  consideration  expressed  in  this  agreement  for  the  defendant's 

undertaking,  and  since  the  case  of  Wcdn  v.  Warlters,  that  is  indispensable.*' 

To  the  same  effect  is  Saunders  v.  Wakefield  (e).     Then  does  this  letter  shew 

any  consideration  ?     In  Jenkine  v.  Reynolde  (/)  it  was  held,  that  the  fol« 

k)«ing  undertaking  did  not  shew  a  sufficient  consideration: — **  To  the  amount 

of  100/.   consider  me  as  a  security  on  /.  Cs  account."    In  Motley  v. 

Boothby  (ff)  the  words  of  the  undertaking  were,  **  Messrs.  M,  and  Ga,  We 

hereby  promise  that  your  draft  on  W.  C,  and  Co.,  du^  at  six  months  on  the 

27th  of  November  next,  shall  then  be  paid  out  of  money  to  be  received  from 

St.  Philippe  Church,  say  174/.  13#.  Sc/.,"  and  it  was  held  void  for  want  of 

shewing  a  consideration. — [Tindal,  C.  J. — It  is  manifest  that  no  consideration 

b  expressed  there,  and  no  further  time  for  payment  is  given.] — ^Nor  does  it 

appear  on  the  undertaking  given  by  this  defendant,  that  further  time  for 

payment  was  given  by  the  bills  which  were  enclosed ;  and  as  was  said  in 

CoU  V.  Dyer  (A),  the  Court  will  not  speculate  upon  what  the  consideration 

might  have  been,  but  it  must  appear  upon  the  face  of  the  undertaking ;  and 

such  is  the  doctrine  laid  down  in  all  the  modem  cases.    There  is  another 

point  which  arises  upon  the  pleadings.     The  plaintiffs  ought  not  to  have 

replied  that  there  was  a  note  in  writing,  for  that  is  unnecessary,  Lyeaght  v. 

Walker  (t),  and  it  amounts  to  this,  that  evidence  is  put  upon  the  record ;  the 

replication  is  also  a  departure  from  the  declaration. 

Comyn,  conird.—As  to  the  last  objection,  every  fact  which  is  pleaded  may 
^  called  evidence,  and  the  replication  supports  the  promise  stated  in  the 
declaration.  But  the  main  question  is,  whether  a  sufficient  consideration  for 
the  promise  of  the  defendant  appears.  Wain  v.  Warliere,  and  all  the  cases 
cited,  disclosed  a  mere  naked  promise  to  pay,  without  any  consideration 
^ng  stated.  But  here,  by  reasonable  inference,  the  Court  must  per- 
ceive that  the  consideration  stated  in  the  declaration  is  the  consideratbn 
for  the  promise.  3forrie  v.  Staeey  (j)  is  precisely  in  point.  There  the 
promise  was  in  these  words :  "  I  herewith  hand  you  drafls  drawn  by  Mr. 
Wallit  and  accepted  by  Mr.  Bromley,  and  indorsed  by  R.  Bume,  Mid 
should  the  bills  not  be  honoured  when  due,  I  promise  to  see  that  they  do  so;'' 
ttid  (rti66«,  C.  J.,  held  that  the  undertaking  was  binding.  Boehm  ▼.  Cofitp- 
^^  (k)  is  another  case  very  similar  to  the  present  That  was  an  actk>n  on  a 
S^^'^rwtee,  and  the  declaration  stated  the  consideration  to  be  the  giving  time 
^  Payment  to  the  original  debtors ;  and  the  defendant's  undertaking  was  as 
lolbws : — •<  Our  mutual  friends,  Messrs.  Sawyer  and  Co.,  having  accepted 
the  underwritten  bill,  drawn  on  them  by  your  firm,  I  hereby  give  my  guarantee 

(<')SBiBg.S7.  (A)  1  Cr.  &  J.  464. 

(0  4  B.  ft  AM.  595.  (0  5  Blifdi.  2. 

(/I  S  Bfod.  &  Kag.  14.  U)  1  Holt.  N.  P.  C.  158. 

iif)  9  Bog.  107.  {k)  S  B.  Moore*  16. 
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Cam^PhoM,     fiir  the  due  payment  of  the  same,  shoiM  it  be  dishoiiouTed  by  the  aocepton."' 
And  the  obserrations  of  IkUloM,  C.  J.>  aie  very  important ;  he  said,  "  This 
case  was  similar  to  that  of  Morri$  v.  Stacey,  namely,  that  in  ocmsidenition 
that  the  plaintiff  would  forbear  to  sue  Sawyer  and  Co.,  and  take  a  biH  drawn 
en,  and  accepted  by  them,  the  def(»idant  undertook  to  guarantee  ita  payneot, 
if  it  should  be  dishonoured  by  them.    This  was  sufficiently  set  out  in  the 
dedaration.    The  jury  wo'e  satisfied  that  no  fraud  had  beea  practised,   in 
Exparte  Mtnnett  (14  Fe«.  jun.  18^),  Lord  Eidan  expressed  serious  donbU 
of  the  propriety  of  the  decision  in  Waui  y.  Warliers,  and  in  ExparU  Gar- 
dom  (15  FeM.  jun.  286),  his  lordship  decided  against  the  rule  as  laid  dovn 
by  the  Court  of  Kin^t  Beneh,^^    Again,  in  Newberry  v.  ArmMirang  {[)  it 
was  held,  tiiat  the  consideration  for  a  guarantee  sufficiently  appeared  in  the 
following  undertaking : — **  I,  the  undersigned,  do  hereby  agree  to  bind  myseU 
to  be  security  to  you  for  /.  Coreoran^  late  in  the  employ  of  J.  Pearsim,  of 
London  fVaU,  for  whatever  you  may  intrust  him  with  while  in  your  employ^ 
to  the  amount  of  50/.,  and  in  case  of  any  default  to  make  the  same  good" 
Another  modem  case  confirms  those  which  have  already  been  cited  for  the 
plaintifis.    Skortredge  v.  Cheek  (m)  was  an  action  on  the  following  gut- 
rantee :— ''  You  will    be  so  good  as  to  withdraw  the  promissory  tkA^ 
and   I  will  see  you  at  Chrieimas,  when  you  shall  receive   from  me  the 
amount  of  it,  together  with  the  memorandum  of  my  son's,  making  is  the 
whole  45/."    A  promissory  note  for  35/.,  made  by  the  defendant's  son,  and 
payable  to  the  phiintifi)  was  proved  at  the  trial;  and  it  was  held,  that  the 
consideration,  viz,  the  withdrawing  of  the  note,  was  sufficiently  stated  to 
satisfy  the  Statute  of  Frauds,  though  the  amount  and  maker's  name  were 
not  specified,  there  being  no  evidence  of  any  other  note  to  which  the  agree- 
ment could  apply ;  and  Mr.  J.  /.  Parke  observes^  "  A  guarantee  is  to  receive 
its  application  from  the  state  of  the  facts  as  shewn  in  evidence.     Here  there 
was  no  proof  of  any  promissory  note  but  one ;"  and  Mr.  J.  Littiedale  says, 
'*  I  think  there  was  a  sufficient  consideration  stated  within  the  Statute.   It 
is  true,  the  letter  leaves  it  uncertam  what  the  note  was,  and  whether  it  was 
a  note  of  the  father  or  of  the  son ;  and  if  it  had  appeared  that  there  were 
two  notes,  one  given  by  each,  I  do  not  think  parol  evidence  could  have  bees 
received  to  shew  which  was  meant.    So  if  there  had  been  two  notes  in  ques- 
tion for  the  same  sum,  but  of  different  dates.    But  when  upon  the  evidence 
only  one  note  appears  to  be  in  question,  no  such  explanation  is  necessao'* 
and  the  statement  in  writing  is  quite  sufficient.*^    And  it  is  to  be  remarket/) 
that  ia  most  of  these  transactk)ns  parol  evidence  is  necessary  to  elucidate 
and  explain  the  intentions  of  the  parties. 

In  the  present  case,  the  whole  of  the  pleadings  are  to  be  taken  together: 
the  dedaration  states  the  consideration  to  be  the  giving  further  time  to  Af^ 
etrongwad.  Dell  to  pay  a  debt,  by  receiving  certain  bills  of  exchange  at  8 
given  date  in  payment,  which  bills  are  referred  to  in  the  letter  written  by  the 
defendant.  The  plaintiffs  having  consented  to  receive  these  bills,  they  could 
not  have  brought  an  action  for  the  consideration  upon  which  they  were 
founded  against  the  original  debtors,  until  after  they  became  due,  and  the 
arrangement  was  therefore  binding  upon  them.  No  doubt  can  be  entertained 
but  that  the  bills  enclosed  in  the  letter  are  those  referred  to  in  the  declara- 

(0  6  Biog.  201.  (m)  1  Ado.  &  EUis,  57. 
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tioo;  therefore  a  sufficient  consideration  appears  to  stl^port  the  nddeKaking* 
cf  the  defendant. 

Riehard9^  in  rep^y. — Morris  v.  Slac€^f  (n)  was  decided  in  1816,  and  by  Aw"*»o"*- 
subsequent  cases  which  have  already  been  cited,  that  decision  has  been  over- 
ruled ;  and  fioehm  t.  CampdeU  (o)  being  decided  on  the  authority  of  MarriM 
T.  Siaeeyf  must  fall  with  it.  The  real  point  now  to  be  decided  is,  whether 
Wain  Y.  fVariier^  (p)  shall  be  upheld  or  oot.  That  case  has  never  been 
overruled;  for  in  Bo^bm  v.  Camp^ll  the  Court  said  it  was  unnecessary  to 
express  any  opinion  upon  it^— [  Tindal,  C.  J.-— Thoafgument  on  the  other  side 
is,  that  here  the  consideration  is  shewn  in  the  declaration,  and  that  it  is  afterr 
wards  referred  to  in  the  defendant's  letter,  when  he  mentions  the  bills  which 
we  enclosed.] — [BoManquei^  J. — The  declaration  professes  to  set  out  the  effect 
ef  the  contents  of  the  letter.] — The  consideration  ought  to  appear  upon  the 
letter.  The  letter  is  the  test  and  not  the  declaratbn. — [Tindal,  C.  J. — ^It  is 
too  much  to  say  that  all  the  bills  must  be  c(^ied  in  the  letter.  It  is  averred 
io  the  declaration»  that  the  biUs  are  of  certain  dates  and  amounts,  and  you  do 
not  deny  that.] — The  Statute  of  Frauds  has^  always  been  construed  strictly, 
and  the  consideration  for  the  promise,  as  well  as  the  promise^  must  be  in 
writing.  The  most  that  can  be  shewn  by  parol,  is  the  amount  of  damages 
sustained.  Here  the  undertaking  is  a  bare  promise,  **  If  A.  B.  does  not  pay, 
I  will.''  Several  considerations  may  be  conjectured  as  the  inducement  foe 
the  defendant's  engagement,  as  was  said  in  CoU  v.  Dyer  (9).  Newberry,  v. 
Armetrong  (r)  was  the  case  of  a  prospective  agreement,  and,  as  was  said  by 
Mr.  J.  Park,  the  consideration  was  the  party's  being  employed  and  intrusted, 
—[Tindai,  C.  J.-*-This  is  a  very  important  point,  and  we  shall  consider  our 
judgment.] 

Cur.  adv.  vub. 

TiNOAL,  C.  J.-— The  question  which  has  been  argued  before  us  on  these  May  12A. 
pleadings  is  this,  whether  the  consideration  which  is  stated  in  the  declaration 
as  the  ground  of  the  defendant's  promise,  appears  upon  the  memorandum  or 
note  in  writing  signed  by  the  defendant,  which  is  set  forth  in  the  replication. 
That  in  order  to  satisfy  the  provisions  of  the  Statute  of  Frauds,  the  considera- 
tkm  upon  which  the  promise  is  made  must  appear  on  the  written  memorandum 
on  which  the  action  is  brought,  as  well  as  the  promise  itself,  has  been  settled 
hy  the  authority  of  numerous  decisions,  of  which  the  first  is  that  of  Wain  v. 
Wariiere  (p),  the  ground  of  such  decision  being  simply  this,  that  the  term 
*'  agreement,'^  used  in  the  Statute,  includes  both  the  consideration  for  the 
promise,  and  the  promise  itself. 

The  consideration  is  thus  stated  in  the  declaration  in  the  present  case, 
"  that  the  plaintiffs,  at  the  request  of  the  defendant,  would  give  time  for  the 
payment  of  the  debt  of  260/.  then  due  from  John  Thamae  Armttrong  and 
Leonard  DeU,  and  would  take,  accept,  and  receive,  by  way  of  security  for 
the  payment  of  the  same,  the  several  bills  of  exchange  set  out  in  the  decla- 
rstion,  and  would  forbear  and  give  time  to  the  said  Armstrong  and  DeU  for 
payment  of  the  said  debt  or  sinn  of  260/.   until  the  said  bills  should 

(»)  1  Holt.  N.  P.  C.  158.  iq)  1  Cr.  &  J.  464. 

(0)  3  B.  Moore,  15.  (r)  6  Biog.  201. 

(P)  5  East,  10. 
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Ow^Pfaot.      respectively  become  due  and  payable;''  and  whether  this  consideratkn 
sufficiently  appears  in  the  written  memorandum,  is  the  point  in  dispute. 

That  such  consideration  does  not  appear  expressly  and  in  terms,  in  such 
memorandum,  is  apparent  on  the^bare  inspection  of  the  writing  itself. 

It  is  not,  however,  necessary  that  such  consideration  should  appear  in 
expreis  terms;  it  would  undoubtedly  be  sufficient  in  any  case,  if  the  memo- 
randum is  so  framed  that  any  person  of  ordinary  capacity  must  infer  from  the 
perusal  of  it,  that  such  and  no  other  was  the  consideration  upon  which  the 
tmdertaking  was  given.  Not  that  a  mere  conjecture,  however  plausible, 
that  the  consideration  stated  in  the  declaration  was  that  intended  by  the 
memorandum,  would  be  sufficient  to  satisfy  the  Statute,  but  there  must  be  a 
well-grounded  inference  to  be  necessarily  collected  from  the  terms  of  the 
memorandum,  that  the  consideration  stated  in  the  declaration,  and  no  other 
than  such  consideration,  was  intended  by  the  parties  to  be  the  ground  of  the 
promise. 

Now  looking  at  the  memorandum  in  this  case,  and  reading  it  as  persons  of 
ordinary  understanding  would  read  it,  we  cannot  come  to  the  conclusion 
that  giving  time,  and  forbearance  to  sue,  was  necessarily  the  consideFation 
for  the  promise  of  the  defendant. 

It  may  have  been  so  undoubtedly,  and  most  probably  it  was.    But  the 
consideration  may  also  have  been  for  any  thing  to  the  contrary  to  be  collected 
from  the  written  ag^reement,  an  engagement  on  the  part  of  the  plaintiffs  to 
extend  their  credit  to  Armstrong  and  Dell,  or  an  engagement  by  the  fAmr 
tiffs  to  discount  these  bills  for  Armstrong  and  Dell.    For  th&re  is  nothii^ 
whatever  in  the  letter  itself  that  necessarily  connects  the  undertaking  of  the 
defendant  with  the  consideration  of  forbearance :  no  expression  to  denote 
that  the  bills  are  delivered  in  satisfaction  of,  or  as  security  for,  the  debt 
then  due  from  Armstrong  and  Dell  to  the  plaintifii,  not  even  any  mentkn 
that  any  debt  was  due  to  them ;  undoubtedly,  it  is  extremely  probable,  from 
the  amount  of  the  debt  due  from  Armstrong  and  Dell  agreeing  exactly  with 
the  amount  of  the  bills  inclosed  in  the  letter,  that  such  bills  were  sent  as  a 
security  for  the  debt  then  due,  and  if  so,  that  the  forbearance  for  the  time  the 
bills  had  to  run  must  have  formed  the  ground  for  the  promise  of  the  defend- 
ant ;  but  there  is  no  written  evidence  to  shew  that  such  was  the  case ;  and 
afler  proof  of  the  existence  of  such  debt  by  parol  evidence  (which  might  be 
admitted),  the  great  link  in  the  chain  of  the  evidence  would  still  be  wanting, 
and  there  would  be  nothing  but  parol  evidence  to  supply  it,  namely,  that  the 
forbearance  of  suing  for  that  debt,  was  the  consideration  for  the  particular 
promise. 

Thinking,  therefore,  in  this  case,  that  the  consideration  for  the  defendant's 
promise  is  left  in  complete  uncertainty  upon  the  defendant's  letter,  we  cannot 
bring  ourselves  to  the  conclusion  that  the  memorandum  is  sufficient  to  take 
the  case  out  of  the  Statute  of  Frauds ;  and  consequently  we  hold  that  ibere 
must  be  judgment  for  the  defendant. 

Judgment  for  the  Defendant 
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Henry  Miller,  Demandant;  Mary  Miller,  Tenant.         OmLPUoM, 

'DOMPASt  Serjt.  had  obtained  a  rule  calling  upon  the  demandant  to  shew  The  denumdant 
cause  why  the  writ  of  summons  in  this  cause  and  all  the  proceedings  Hghtsuld out 
thereon  should  not  be  set  aside  for  irregularity.     The  issue  in  the  cause  had  *  writ  of  sum- 
been  delivered  by  the  demandant  on  the  10th  of  April,  made  up  as  follows:  wrong  return 
**  Therefore  the  sheriff  is  commanded  that  he  summons,  by  good  summoners,  ^t  ^^^1^'' 
fear  lawful  knights  of  his  county,  girt  with  swords,  that  they  be  here  an  the  ed  the  issue 
20M  day  of  April  next  ensuing,  to  make  election  of  the  assize  aforesaid,  the  ^^j^Stwi^ 
same  is  given  to  the  parties  aforesaid,  here  to  have  the  election  of  the  as-  the  sheriff,  he 
size  aforesaid,  here,  &c."  JUn,  ^  be  »f-' 

Afler  the  delivery  of  the  issue  a  notice  was  left  with  the  tenants  attorneys,  **'^*?^** 
stating  that  a  writ  of  venire  had  been  directed  to  the  sheriff  of  Middleeex,  sealed,  and  no- 
commanding  him  to  summon  the  knights  on  the  24th  day  of  April,  and  that  JUJ^JS^n^jUj" 
the  knights  would  appear  on  that  day  to  choose  the  recognitors.  giren  to  the 

The  knights  appeaj^  in  Court  on  the  24th  of  April,  and  it  was  then  ob-  {harthe^'?'* 

jected  for  the  tenant,  that  the  knights  could  not  be  sworn,  for  that  by  the  ^«s  "^^^^  it 

issue  which  had  been  delivered,  it  appeared  that  the  return  day  of  the  writ  cuted  w^^ihe 

of  summons  had  been  altered.    The  Court  ordered  the  knights  to  be  sworn,  jjj?***^ ''" 
and  suggested  that  a  motion  should  be  made  on  the  subject  of  the  irregu- 
larity, and  this  rule  was  accordingly  obtained  on  tlie^l2th  of  May, 

Buehy,  in  shewing  cause,  took  a  preliminary  objection  to  the  affidavits 
upon  which  the  rule  was  obtained. — The  writ  described  the  names  of  the 
parties  as  Henry  Miller,  demandant,  and  Mary  Miller,  widow,  tenant ;  but 
the  affidavit  omitted  to  describe  the  tenant  as  a  widow,  and  it  was  sworn  that 
two  persons  named  Mary  Miller  resided  on  the  property  sought  to  be  re- 
covered. 

VOL.  f.  o 
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Com^  Pleat.         Bompas,  Serjt — ^The  writ  need  not  have  described  the  tenant  as  a  vidow. 

MiLLEK       '^  ^^^  ^fi^  ^^  described  the  tenant  as  spinster,  merchant,  gentlemaii,  or 

*"•  esquire,  no  such  description  need  appear  upon  the  aflSdavit. — [^Jhuial,  C.  J., 

said  that  the  decided  cases  did  not  warrant  the  Court  in  assenting  to  the 

objection.] 

Buihy  then  shewed  cause. — ^By  the  affidavits  it  appears  that  a  writ  of 
summons  had  been  issued,  returnable  on  the  20th  of  Aprils  which  was  left 
at  the  sheriff's  office,  and  the  issue  was  then  made  up  and  delivered ;  it  was 
subsequently  ascertained  that  the  return  day  was  incorrect,  there  not  being 
fifteen  days  between  the  teste  and  return,  and  that  the  Court  did  not  sit  on 
the  20th  of  Aprils  whereupon,  before  the  writ  had  been  in  any  manner  exe- 
cuted by  the  sheriff,  the  return  day  was  altered  to  the  24th  of  Aprils  and  the 
writ  was  re-sealed  and  returned  again  to  the  sheriff.  On  the  20th  of  April 
the-notice  that  the  knights  would  appear  on  the  24th  was  also  left  with  the 
tenant's  attorneys,  and  the  issue  had  since  been  re-delivered»  properly 
made  up.  Upon  these  facts  two  objections  arise.  Firet^  This  application  is 
too  late ;  the  objection  to  the  return  day  of  the  writ  might  have  been  made  by 
the  tenant  before  the  receipt  of  the  notice  on  the  20th  of  April;  and  the 
tenant  has  been  guilty  of  still  greater  laches,  for  the  knights  were  sworn  oo 
the  24th  of  April,  and  the  present  rule  was  not  obtained  until  the  folbwii^ 
12th  of  May,  and  the  demandant  had  taken  steps  in  the  cause,  in  the  inter- 
mediate time.  Secondly,  The  alteration  was  made  m  the  writ  before  it  had 
been  in  any  manner  executed,  and  it  was  regularly  re-sealed  and  returned  to 
the  sheriff.  In  Burden  v.  Hammond  (a),  it  was  held  that  before  a  writ  is 
returnable,  it  may  be  altered  as  to  the  return  day,  and  there  is  no  diflerence 
in  the  practice  of  the  Courts,  as  to  amendments  between  writs  of  right  and 
other  writs,  not  even  when  the  proceeding  is  by  attachment  of  pririlege, 
Popkiney.  Smith  (b). 

Bompae,  Serjt.,  in  support  of  the  rule. — ^In  Adame,  demandant,  Radtcaj/, 
tenant  (c),  the  Court  said  that  the  rule  which  had  been  adopted  was,  that  as 
a  writ  of  right  generally  sought  to  disturb  a  possession  which  had  coatinued 
for  a  length  of  time,  no  assistance  would  be  given  to  the  demandant,  to  enable 
him  to  get  over  any  difficulties  which  might  occur  to  him,  and  there  the  Court 
refused  to  allow  the  demandant  to  quash  his  own  writ  of  summons.  This 
was  not  an  amendment  which  could  have  been  allowed  of  course,  for  the 
return  day  of  the  writ  was  originally  incorrect,  as  appears  in  TyMen,  dem. 
Clarke,  ten.  (cf),  and  the  leave  of  the  Court  ought  to  have  been  obtained  before 
the  alteration  was  made.  In  Com.  Dig.  tit.  Enquest  («),  it  is  said  the  want 
of  a  good  teete  cannot  be  amended. 

TiNDAL,  C.  J. — ^This  is  an  application  to  set  aside  a  writ  of  summons,  and 
the  objection  is  that  after  it  was  issued  returnable  on  the  20th  of  April,  ihe 
party  in  the  cause,  of  his  own  authority  altered  the  writ  from  the  date  of  the 
20th  of  April  to  the  24th.  But  looking  at  the  facts  of  the  c^ise,  as  e^P^^jJT 
in  the  affidavits,  it  appears  that  this  is  not  altogether  a  fair  statement    W 

id)  1  B.  &  C.  111.  id)  8  Wilaoo,  662. 

(6)  7  BiDg.  434.  (e)  C.  6. 

(c)  1  Marsh,  608. 
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writ,  as  originally  issued,  was  made  returnable  on  the  20th  of  April,  but  it     cbm.  puat, 

tras  aflerwwdA  discovered  that  this  date  was  incorrect :  first,  because  there 

was  not  fifteen  days  between  the  teste  and  the  return,  and  secondly,  because 

the  Court  would  not  sit  on  the  20th  of  Aprily  the  day  upon  which  the  knights 

were  to  appear  in  court.    If  the  officer  had  been  aware  of  the  latter  faot, 

he  would  not  have  issued  the  writ  at  all,  returnable  upon  the  20th  oi  April, 

Now  suppose  the  mistake  had  been  discovered  the  moment  afler  the  writ  was 

signed  at  the  office,  and  that  the  attorney  had  therefore  turned  back  and 

altered  the  writ  and  re-sealed  it,  undoubtedly  no  objection  could  then  have 

been  made.    It  is  true  that  the  writ  had  been  delivered  to  the  sheriff,  but 

nothing  had    been  done  upon  it,  and  therefore  whilst  the  writ  remained 

unexecuted  the  date  of  the  return  was  altered,  and  it  was  taken  back  to  the 

office  and  re-sealed,  when  it  was  again  delivered  to  the  sheriff,  and  two  seals 

now  appear  upon  it.    I  cannot,  therefore,  now  look  at  it  except  as  a  good  and 

Talid  writ.    If  the  other  party  had  sustained  any  actual  injury,  then  there 

might  he  good  reasons  for  assenting  to  this  objection ;  but  here  due  notice  was 

given  to  the  parties,  and  no  possible  injury  could  accrue  to  them.    The  rule 

mast  be  discharged. 

Park.  J. — ^I  agree  entirely,  for  the  alteration  of  the  writ  was  the  judicial 
act  of  the  Ck>i]rt.  In  the  case  of  Adame  v.  Radway{f),  which  has  been 
cited,  the  writ  was  actually  executed,  but  here  it  was  merely  in  the  hands  of 
the  sheriff.  It  has  been  argued  that  writs  of  right  ought  to  be  very  narrowly 
watched ;  but  I  have  heard  no  authority  cited,  to  shew  that  we  ought  not  to 
deal  with  them  as  we  do  with  other  writs.  J  think  it  is  very  important  to 
notice  the  delay  whidi  has  taken  place  in  taking  this  6bjectkm ;  it  was  men- 
tioned to  theCourt  on  the  24th  of  April,  when  the  knights  were  sworn  in 
open  Court,  and  this  rule  was  not  applied  for  until  the  12th  of  May,  eighteen 
days  afterwards.  The  application  ought  to  have  been  made  before,  and  if 
necessary,  cause  might  have  been  shewn  at  chambers.. 

Gasbleb,  J^  and  Vauohan,  J.,  concurred.  Rule  discharged. 

(/)  1  Manb,  608. 

Miller,  Demandant,  v.  Miller,  Tenant.  Jkmih. 

\yRIT  of  right  tried  at  bar  to  recover  a  messuage  and  premises  in  Mid-  What  if  a  suf- 

dUseX  ficient  search 

rn  tr       i'  ^**  witneeaea 

Talfourd,  Serjt.,  and  Buiby,  for  the  demandant;   Bompae,  Sent,  and  to  prove  hand- 

W.  U.  WaUan  for  the  tenant.  SS^t^tT 

The  tenant  claimed  the  estate  as  devisee  under  the  will  of  namat  Miller,  ^^  ^       a^ 

made  in  1808.    It  appeared  that  the  will  was  duly  executed  in  the  presence  ^n?o?tho 

of  three  witnesses,  named  Kenyan,   Willis,  and  Campbell,  who  were  de-  or^cTi^ 

wribed  as  clerks  to  Mr.  Comyn,  the  attorney  who  prepared  the  will.    For  «nd  vidf  what^ 

the  purpose  of  proving  a  due  search  for  those  witnesses,  the  attorney  for  tXfem!'  ^'^ 

the  tenant  proved  that  he  had  caused  the  rolls  of  attorneys  to  be  searehed, 

hnt  did  not  find  the  names  of  either  of  the  witnesses ;  that  he  had  applied  to 

Mr.  Comyn,  on  the  3d  of  November,  1834,  for  information  upon  the  subject 

of  the  will  generally,  and  on  the  6th  of  May  last,  for  information  about  the 

attesting  witnesses,  but  could  hear  no  tidings  of  either  of  them.    And  that  on 

o  2 
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Com.  Pleat,  the  25th  of  May,  he  had  piit  an  advertisement  in  four  London  newspapen^ 
desiring  the  witnesses,  if  alive,  to  communicate  with  him  immediately. 

Mr.  Comyn  was  also  examined,  and  he  stated  that  he  had  endeBVcrared 
to  find  Kenyan  and  Campbell,  in  the  year  1815,  being  then  in  want  of 
their  testimony,  but  without  success.  He  had  found  Wiiiu,  at  that  time 
serving  as  a  clerk  in  the  office  of  Swtnn,  Stevens  and  Co.,  in  London;  hut  he 
had  not  seen  or  heard  of  Willie  since  that  time.  Upon  cross  examinatioii, 
he  said,  that  he  had  not  informed  the  tenants  attorney  that  WilUt  was  with 
Sfcain  and  Ck>.  in  1815. 

It  was  contended  by  the  counsel  for  the  demandant,  that  a  sufficient  sesrdi 
for  Willis  had  not  been  shewn  to  entitle  the  tenant  to  prove  the  wiU,  by 
proving  the  hand-writing  of  the  testator  and  witnesses. 

TiNDAL,  C.  J. — This  objection  arises  upon  a  will,  which  is  now  29  yean 
old,  and  if  the  present  action  had  been  deferred  until  next  year,  the  will 
would  have  proved  itself,  and  the  attesting  witnesses  need  not  have  been 
called.  But  we  are  now  called  upon  to  consider  the  objection  which  has 
been  made,  and  we  must  not  overlook  this  principle,  that,  the  longer  the  time 
has  been  since  the  will  was  executed,  the  greater  are  the  difficulties  vhidi 
oiler  tliemselves  when  the  evidence  is  sought  for.  The  only  questbn  now  is 
this,  whether  sufficient  diligence  has  been  used  in  making,  inquiries  for  the 
witness,  Willis,  and  it  seems  to  me  that  such  inquiries  have  been  made  as 
to  induce  us  to  say  that  we  ought  to  receive  this  will  upon  proof  of  the  hand- 
writing. Willis  was  heard  of  last  in  1815,  and  he  was  then  a  clerk  in  the 
office  of  Messrs.  Swain  and  Co.,  and  if  this  circumstance  had  ever  come  to 
the  knowledge  of  the  tenant's  attorney,  he  undoubtedly  ought  to  have  gone 
to  Messrs.  Swain  and  Co.,  to  prosecute  an  inquiry  afler  the  witness.  But  it 
seems  that  this  fact  was  not  communicated,  and  Mr.  Comyn  states  that  be 
did  not  recollect  the  circumstance  when  the  application  was  made  to  him.  It 
would  also  appear  froip  the  facts  which  have  been  stated,  that  the  indination 
on  the  part  of  the  tenant,  would  be  to  produce  the  attesting  witnesses  if  it  was 
possible  to  do  so. 

Park,  J. — ^I  am  of  the  same  opinion.  It  was  twenty  years  since  the  wit- 
ness had  been  heard  of;  what  is  a  sufficient  and  reasonable  search  must 
always  have  reference  to  the  circumstances  of  each  particular  case.  1  agree 
that  if  Mr.  Comyn  had  stated  that  the  witness  was  at  Messrs.  Swain^i  oflice, 
in  1815,  it  would  then  be  the  duty  of  the  attorney  to  make  inquiries  there, 
and  if  he  had  not  done  so,  there  would  have  been  no  colour  for  saying  that  a 
sufficient  search  had  been  made. 

'  Gasblee,  J. — ^ft  seems  amongst  other  inquiries,  that  the  attorney  applied 
for  information  about  Willis,  to  a  person  who  had  beei!k  contemporaiy  with 
him  in  Mr.  ComytCs  office. 

Vaughan,  J. — ^After  the  lapse  of  thirty  years,  the  law  presumes  that  the 
evidence  to  prove  a  will  is  not  attainable.  Here  we  cannot  fkx  upon  Uie  p^l^ 
a  want  of  reasonable  search  for  the  necessary  evidence.  He  addressed  him- 
self to  the  persons  who  alone  were  likely  to  give  him  informatkm. 

Upon  proof  of  the  hand-^writing  of  the  testator  and  witnesses,  the  wiil 
was  read  in  evidence. 
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Hailey  v.  Disney. 

(Before  Gaselbb,  J.) 

ARNOLD  applied  for  a  rule  to  interplead  on  behalf  of  the  sheriff,  under  Under  parti- 
section  6,  of  the  Interpleader  Act  (a).     The  levy  being  only  12/.  3#.  Srf.i  ^^^"^ 
and  this  being  the  last  day  of  term,  he  asked  that  the  rule  might  be  drawn  Court  allowed 
up  to  shew  cause  at  chambers.  ahlMrnatCham- 

bers  to  a  she- 

Gaselee,  J.,  after  consulting  the  other  judges,  said,  that  the  application  5[]^i ™^* ""^*' 
under  the  6th  section,  could  not  originate  before  a  single  judge ;  but  that  the  pleader  Act. 
rule  having  once  been  granted  by  the  Court,  cause  might  be  shewn  at 
chambers. 

Rule  niH  accordingly  (6). 

(a)  1  ft  fi  Wm.  4,  c.  58.  lec.  6,  directs,  cise,  for  the  adjastment  of  tach  claimt.  and 

That  where  any  claiin  shall  be  made  to  any  the  relief  and  protection  of  the  sheriff  or 

goods  taken  in  ezecation.  "  it  shall  and  other  officer,  all  or  any  of  the  powers  and 

na^  be  lawfnl  to  and  for  the  Court  from  authorities    hereinbefore    contained,    and 

which  such  process  issued,  upon  application  make  such  rules  and  decisions  as  shall  ap- 

ofsQch  sheriff  or  other  officer,  made  before  pear  to  be  just,  according  to  the  drcum- 

or  afW  the  return  of  such  process,  and  stances  of  the  case;  and  the  costs  of  all 

as  well  before  as  after  any  action  brought  such  proceedings  shall  be  in  the  discretion 

agaioat  such  sheriff  or  other  officer,  to  call  of  the  Court.** 

before  them,  by  rale  of  court,  as  well  the  (6)  Shaw  v.  Roberts,  8  Dow.  P.  C.  85 ; 

party  issuing  such  process   as*  the  party  and  Cook  v.  Allen,  i6.  11.  contra, 
making  such  claim,  and  thereupon  to  exer- 

BaCON   I;.    CrESSWBLL.  MayTOth, 

^CTION  on  an  attomey^s  bill,  and  by  consent  a  verdict  was  taken  fur  tlie  Wh«»re  br order 

plaintiff,  subject  to  a  reference  before  the  prothonotary ;  and  a  third  party,  J^-^j  ™"» * 

who  had  once  been  a  partner  with  the  plaintiff,  consented  to  become  a  party  uken  for  the 

to  the  reference.    The  parties  not  being  able  to  agree  on  the  terms  of  the  ji^J°to  an*arW- 

reference,  and  the  third  party  refusing  to  proceed  in  the  arbitration,  Robin"  tration,  which 

ion  had  obtained  a  rule  nwi,  calling  upon  the  defendant  to  shew  cause  why  upon"  through 

the  order  of  Nisi  Priut  should  not  be  discharged,  and  the  plaintiff  be  at  the  default  of 

i:i ,     ^  .     .  .  ,    ,  ^  » third  party, 

ulwrty  to  go  to  trial  de  novo,  the  pUintiti 

may  apply  for 

Wordsworth,  for  the  defendant,  shewed  cause.— The  form  of  the  applica-  ISS  uy  thl'^*^ 
tion  is  wrong ;  the  rule  ought  to  have  been  for  leave  to  enter  a  verdict  «»»»•  '^  "<»«• 
for  the  plaintiff,  and  upon  the  hearing  of  that  rule  the  Court  would  have 
enforced  terms  upon  the  parties.  In  Woolley  v.  Kelly  (a),  where  a  verdict 
was  taken  for  the  plaintiff,  subject  to  an  arbitration,.aBd  the  arbitrator  refused 
lo  proceed,  and  the  defendant  declined  to  appoint  another,  the  Court  ordered 
judgment  and  execution  to  issue  against  the  defendant  for  the  damages,  unless 
he  would  consent  to  refer  the  case  to  some  other  arbitrator.  In  Taylor 
V.  Gregory  (b),  under  the  same  circumstances,  a  similar  application  was 
made. 

RobiHton^  cofi/ra.— The  plaintiff  has  taken  that  which  is  the  most  fair  and 
usual  course,  Payne  v.  Bailey  (c),  Hall  v.  Phillips  (d), 

\il  "  5-  *  ^-  ^^'  (<^>  »  Brod.  &  Bing.  805. 

Kb)  8  Bam.  *  Ado.  774.  {d  )  9  Bing.  89 
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TiNDAL,  C.  J. — The  cases  cited  for  the  defendant  are  not  exduMTe  au- 
thorities. The  rule  may  be  moulded  to  suit  the  justice  of  the  case  when  the 
plaintiff  applies  for  leave  to  try  the  cause,  which  I  agree  is  a  much  more  just 
application  than  that  which  it  is  said  he  ought  to  have  made. 

Rule  aooordiogly. 


The  enrolment 
of  an  annuity 
deed  omittea 
the  word  "life" 
in  the  heading 
of  one  of  the 
columns  given 
by  the  form  in 
the  Statute:— 
Hdd,  that  this 
omission  did 
not  inyalidata 
the  deed. 


Flight  v.  Lord  Lake. 

(2J0VENANT  on  an  annuity  deed.  Piea  .^-That  no  memorial  of  the  deed 
was  enrolled  pursuant  to  Stat.  53  Geo,  3,  c.  141.  At  the  trial  of  the 
cause  before  Tindal,  C.  J.,  it  appeared  that  the  enrolment  of  the  deed  was 
according  to  the  form  given  in  the  above  Statute,  except  that  in  the  column 
headed  in  the  schedule  **  Person  or  persons  for  whose  life  or  lives  the  annaitr 
or  rent^harge  is  granted,''  the  heading  was,  '*  Person  for  whose  the 

annuity  is  granted,"  the  word  «  /i/*"  being  omitted.  It  was  objected  that 
this  omission  avoided  the  deed>  but  the  learned  judge  overruled  the  objection. 
Verdict  for  the  phuntifll 

Maule  now  moved  to  set  the  verdict  aside,  and  to  enter  a  nonsuit.  The 
directions  given  by  the  Statute  are  very  simple,  and  they  ought  to  be 
minutely  observed.  The  Court  will  not  understand  that  the  word  "  life*'  is 
in  the  column,  for  other  words  might  be  inserted^  which  would  dearly  be 
insufficient  to  comply  with  the  provisions  of  the  Statute  For  instance,  the 
word  "use"  might  be  understood;  nor  will  a  party  be  relieved  from  the  con- 
sequences of  mere  carelessness. 

Tindal,  C.  J. — ^The  only  question  is,  whether  a  person  of  ordinary  capar 
city  can  by  any  possibility  misimderstand  this  document  as  it  now  stands. 
Upon  referring  to  it  we  find  a  name  under  the  column  which  is  headed 
"  Person  for  whose  the  annuity  is  granted."  Now  the  Statute  only  refer* 
to  annuities  g^ranted  for  lives,  or  for  a  term  determinable  on  lives^  and  by  any 
reasonable  intendment,  no  other  word  than  the  word  life  could  be  supposed 
to  have  been  intended.  Looking,  therefore,  at  this  document,  it  seems  to 
give  every  possible  information,  and  no  doubt  can  be  raised  as  to  what  was 
meant  by  the  entry.  As  to  the  carelessness  whidi  is  said  to  be  roaoifest^di 
we  must  treat  such  an  omission  with  reasonable  compassion. 


The  other  judges  concurred. 


Rule  refused. 


Drummond  v.  Pigou. 


In  ease  for  pro-  rpRESPASS  on  the  case. —  The  declaration  stated,    that   whereas  the 

U^"5^Mt*"  plaintiff,  before  and  at  the  time  of  the  proceeding  to  outlawry,  as  was 

t^e  plaintiff,  thereinafter  mentioned,  had  not  done  any  act  or  acts  whatsoever,  nor  wasm 

stateTthia  the  anywise  subject  or  liable  to  be  outlawed  at  the  suit  of  the  defendant ;  but, 

defendant 

falsely  and  malicioutly,  and  without  prohahle  cause,  to  procure  the  plaintiff  to  be  declared  an 
outlaw,  made  an  affidavit  of  debt  for  35501.,  and  that  such  proceedinnwere  thereupon  had  that 
the  plaintiff,  under  the  pretence  of  owing  the  sa^d  sum,  wae  declarea  an  outlaw. 

It  was  in  evidence  that  the  plaintiff  owed  the  defendant  35501.  on  a  mort(r»ge,  but  that  a 
contract  to  purchase  the  mortgaged  premises  in  liquidation  of  the  debt  had  been  made  by  the 
defendant,  but  not  completed.  HeU,  that  upon  this  evidence  the  plaintiff  was  not  entitled  to 
recover. 
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on  the  oontrary,  was  in  great  regard,  reputation,  &c. ;  yet  the  defendant,  well  Qm.  PUtu, 
knowing  all  the  premises,  but  falsely,  wickedly,  and  maliciously  contriving 
and  intending  to  injure,  aggrieve,  and  oppress  the  plaintiff,  and  to  bring  hiih 
into  disgrace ;  and  to  subject  him  to  divers  forfeitures  and  disabilities,  and  to 
put  him  to  great  expense,  to  reverse  the  said  outlawry,  and  falsely  and  ma» 
Heioutly,  and  without  any  reasonable  or  probable  cause,  to  cause  and 
procure  the  plaintiff  to  be  declared  and  adjudged  an  outlaw,  and  to  impoverish 
snd  wholly  ruin  him ;  theretofore,  to  wit,  on,  &c.,  made  an  affidavit  of  debt 
before  the  Filacer  of  the  Court  of  Common  Pleas;  whereby  he,  the  defendant, 
deposed,  that  the  said  plaintiff  was  then  indebted  to  him,  the  defendant,  as 
the  executor  of  one  Jemima  Pigou,  in  the  sum  of  3,550/.  and  upwards,  for 
principal  and  interest,  due  from  the  plaintiff  upon  his,  the  said  plaintiff's, 
covenant,  in  a  certain  indenture  of  release  or  mortgage ;  and  that  such  pro- 
ceedings were  thereupon  had  by  the  defendant,  to  wit,  on,  &c.,  that  he,  the 
plainti£^  upon  the  prosecution  of  the  defendant,  under  colour  and  pretence  of 
owing  the  said  sum  of  3,550/.,  was  declared  an  outlaw ;  and  the  plaintiff 
further  says,  that  the  said  outlawry  was  afterwards,  to  wit,  on.  Sec,,  duly 
reversed ;  and  that,  by  means  of  the  proceeding  to  outlawry,  by  the  de- 
fendant against  the  said  plaintiff,  as  aforesaid,  and  the  several  proceedings 
had  thereon  before  the  same  could  be  reversed,  as  aforesaid,  the  plaintiff  was 
greatly  injured  in  his  credit,  &c.,  to  the  plaintiff's  damage  of  500/. 

Pleas, — First:  Not  gmMy, ^'Second:  That  the  plaintiff,  at  the  time  of 
proceeding  to  outlawry,  was  subject  and  liable  to  be  outlawed  at  the  suit  of 
the  said  defendant.    Issue  on  both  pleas. 

At  the  trial  before  Tindal,  C.  J.,  at  the  Middlesex  Sittings  after  Hilary 
Term,  the  following  facts  were  in  evidence  :— 

In  1826,  the  plaintiff  had  mortgaged  certain  fee-farm  rents  to  the  de- 
fendant's mother,  as  a  security  for  money  lent;  and,  in  1829,  an  agree- 
ment was  made  between  the  parties,  that  the  fee-farm  rents  should  be  pur- 
chased by  the  mortgagee ;  and  an  abstract  of  the  title  was  delivered,  and 
other  preliminary  steps  were  taken  to  complete  the  purchase;  but,  diffi- 
culties having  arisen,  it  was  not  completed  in  1832,  when  the  mortgagee 
died,  and  the  defendant  became  her  executor.  The  proceedings  for  the 
arrangement  of  the  purchase,  were  subsequently  carried  on  between  the 
respective  solicitors  for  the  plaintiff  and  defendant  until  1834,  when  the  n^o- 
ciation  was  suddenly  broken  off;  and  the  defendant,  without  making  any 
application  to  the  plaintiff's  attorney,  commenced  an  action  for  the  amount  of 
the  mortgage  debt;  and  the  plaintiff  who  had  for  some  years  resided  at 
Brussels,  not  appearing  to  the  process,  the  defendant  proceeded  to  outlawry 
against  him.  In  November,  1834,  the  proceedings  in  the  outlawry  were  sot 
aside,  as  being,  under  the  circumstances,  an  abuse  of  the  process  of  the 
Court  (a).  In  the  course  of  the  trial,  an  objection  was  raised,  that  the  pro- 
wrings  in  outlawry,  and  the  reversal,  had  not  been  duly  proved ;  but,  at 
the  conclusion  of  the  case,  the  learned  judge  nonsuited  the  plaintiff. 

F.  V,  Lee  obtained  a  rule  nisi,  to  set  aside  the  nonsuit,  and  for  a  new  trial. 

Taddy,  Serjt,  and  Talfourd,  Serjt.,  shewed  cause. — The  plaintiff  failed  in 
proving  the  proceedings  in  the  outlawry,  and  the  reversal.     But  it  will  be 

(a)  See  Pigou  v.  Drummond,  1  Biog.  N.  8.  851. 
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Com.  Pleat.  Contended,  that,  under  the  plea  of  not  g^lty,  the  all^patioDs  of  the  outbwiy 
and  reversal  are  admitted.  By  Reg.  Hil  T,  4  Wm.A,  tit.  IV.,  **  Inactioos 
on  the  case,  the  plea  of  not  guilty  shall  operate  as  a  denial  only  of  the  breach 
of  duty,  or  wrongful  act,  alleged  Xo  have  been  committed  by  the  defendaat, 
and  not  of  the  facts  stated  in  the  inducement.*'  Here  the  outlawry  forme 
a  part  of  the  wrongful  act,  and  goes  to  the  gist  of  the  action ;  therefore,  the 
plea  puts  the  outlawry  in  issue :  and  the  plaintiff  was  bound  to  shew  that 
the  outlawry  was  reversed,  and  how  reversed,  for  that  would  materially  afibct 
the  evidence  of  malice,  and  that  of  probable  cause. — \Bot€aiquetj  },^WM 
V.  Hill  (6)  is  a  strong  authority  upon  that  point] — ^But  teetmdly^  the  pUuntifT 
did  not  succeed  in  establishing  his  right  of  action  upon  the  merits.  The  de- 
claration states,  that  the  plaintiff  had  not  done  any  act  which  made  him 
subject  to  be  outlawed,  and  that  was  in  issue.  It  was  in  evidence,  that  the 
money  was  due  on  the  mortgage  deed,  and  the  plaintiff  was  out  of  this  couotiy. 
It  has  been  held,  that  an  outlawry  may  be  reversed,  if  the  party  was  abroad 
when  the  exiget  was  issued,  Richardson  v.  Robinson  (c) ;  Bryan  v.  Wag- 
staffed).  But  these  cases  do  not  shew  that  the  parties  had  iiot  a  right  to 
proceed  to  outlawry.  The  defendant  is  charged  with  having  ouUawed  the 
plaintiff  falsely  and  maliciously,  and  without  any  reasonable  or  probable 
cause;  but  the  evidence  shewed  that  the  defendant  had  proceeded  legally  io 
prosecuting  the  outlawry. 

F.  F.  Lee,  eontrd. — The  defendant  had  no  right  to  proceed  for  the  reeo- 
very  of  the  mortgage  debt,  when  a  sale  of  the  property  had  been  actually 
made,  although  it  was  not  completed ;  nor  was  the  outlawry  lawful.  The 
plaintiff  was  not  residing  in  England,  and  his  mere  absence  would  not  entitle 
the  defendant  to  proceed  to  outlawry.  Outlawry  is  a  punishment  iDflided 
by  law,  for  a  contempt,  in  refusing  to  be  amenable  to  and  abide  by  the  justice 
of  that  Court  which  hath  lawful  authority  to  call  him  before  them  («).  And 
the  law  distinguishes  between  outlawries  in  capital  cases,  and  those  of  an  in- 
ferior nature ;  for,  as  to  outlawries  in  treason  and  felony,  the  law  interprets 
the  party's  absence  sufficient  evidence  of  guilt,  but  not  otherwise.  In  Tlumbji 
v.  Fleetwood  (J),  it  is  said,  it  would  be  contrary  to  law  that  persons  oat  of 
England  should  be  outlawed,  unless  in  some  particular  cases  specially  pro- 
vided for;  Heesev,  Wood(g).  Secondly,  it  is  objected  that  there  was  no 
sufficient  evidence  of  the  outlawry  or  reversal ;.  but,  admitting  the  objection  (o 
be  maintainable,  by  the  pleia  of  not  guilty  the  outlawry  and  reversal  are  both 
admitted.  Jonee  v.  Broum  (A),  which  was  an  action  of  trespass,  where  the 
defendants  justified  as  assignees  of  a  bankrupt,  and  averred  that  the  goods 
were  the  property  of  the  bankrupt ;  and  the  plaintiff  took  issue  upon  one 
fact  only,  namely,  the  property  in  the  goods ;  and  the  Court  held,  that  all 
the  proceedings  in  bankruptcy  were  admitted,  and  need  not  be  proved. 

TiNDAL,  C.  J. — This  is  an  action  on  the  case,  brought  by  the  plaintiff 
against  the  defendant  for  maliciously,  and  without  any  reasonable  or  probable 
cause,  procuring  him  to  be  declared  an  outlaw.     It  appeared  at  the  friali 

(6)  1  Moody  &  Mai.  853.  (/)  10  Mod.  S57. 

(c)  7  Taunt.  809.  lg^  A  TaanL  691. 

{d)  8  Dow.  &  Ry.  208.  (A)  1  Hodges,  S8. 
(r)  Co.  Liu  188;  8  IobL  161. 
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that  the  affidavit  of  debt,  in  the  suit  in  which  the  outlawry  was  sued  out^  Cwj^^Pfew. 
was  duly  made  by  the  defendant,  and  that  the  money  was  due  for  principal 
and  iliterest  on  the  mortgage  of  certain  fee-farm  rents.  It  also  appeared  that 
a  negociation  for  the  sale  of  the  fee-farm  rents  to  the  defendant  had  been 
entered  into;  but,  from  some  misunderstanding,  the  arrangement  had  never 
been  completed.  I  then  thought  that  the  plaintiff  was  out  of  Court ;  that, 
kiYing  averred  that  the  outlawry  was  sued  out  without  any  reasonable  or 
probable  cause,  he  was  bound  to  prove  that  all^ation.  A  point  has  been 
made,  that  the  evidence  of  the  outlawry  and  reversal  was  not  duly  provol  at 
the  trial ;  and  the  answer  set  up  is  this,  that,  under  the  plea  of  not  guilty, 
these  averments  in  the  decburation  are  admitted.  I  remember  that  I  was 
much  struck  with  the  state  of  the  pleadings  at  the  trial,  and  was  sur- 
prised that  a  traverse  had  not  been  taken  in  the  plea :  but,  upon  the  whole, 
I  am  of  opinion  that  the  nonsuit  was  correct;  and  this  rule  must,  therefore, 
bedischa^ed. 

Pakk,  J. — ^The  plaintiff  was  bound  to  prove  malice,  and  want  of  probable 
cause :  both  must  concur.  Here  it  was  proved,  that  there  was  an  existing 
debt  at  tlie  time  the  outlawry  was  prosecuted.  It  is  not  necessary  to  touch 
the  other  point ;  but  the  defendant  ought  to  have  pleaded  that  the  outlawry 
was  not  duly  reversed. 

Gasblse,  J. — How  is  it  possible  to  say,  that  there  was  no  reasonable  or 
probable  cause  for  the  proceedings  taken  by  the  defendant  ?  for  the  mortgage 
debt  was  due  when  the  affidavit  was  made.  Upon  the  point  of  pleading 
I  agree  with  the  rest  of  the  Court 

BosANQUBT,  J. — What  was  in  issue  at  the  trial  was,  whether  the  de- 
fendant had  proceeded  without  probable  cause,  and  maliciously ;  and  it  was 
necessary  to  prove  both.  The  declaration  states  the  want  of  reasonable  and 
probable  cause  to  be  the  making  an  affidavit  of  debt,  and  taking  such  pro- 
ceedings under  colour  and  pretence  that  the  money  was  owing,  that  the 
plaintiff  was  declared  an  outlaw ;  and  it  was  proved  at  the  trial  that  there 
was  such  a  debt  in  existence.  As  to  the  other  point,  I  think  that  under  the 
new  rules  of  pleading,  the  reversal  of  the  outlawry  was  not  put  in  issue. 

Rule  discharged. 


OrEEN  V.   OlaSBROOKS,  Juneim, 

J^ALFOURD,  Serjt.,  obtained  a  rule  wwi,  calling  upon  the  defendant  and  Whew  the 

Messrs.  Dobson  to  shew  cause  why  the  writ  oi  fi,  fa,  issued  in  this  £,roeyie*>ed»n 

cause,  with  the  sheriff's  return  thereto,  should  not  be  taken  off  the  file  of  ^^^  J*^ 

the  court,  to  be  amended.  fenduit,  and 

The  affidavits  disclosed  the  foUowing  facts :— On  the  7th  of  JuM,  1832,  the  jJ^JTJJ^ 

plaintiff  caused  judgment  to  be  entered  up  against  the  defendant  on  a  war-  fKitb,  induced 

rant  of  attorney,  and  a^i./a.  was  issued  by  Messrs.  Dobson,As  the  plaintiff's  JJjSi^^^SelT 

attorneys,  directed  to  the  sheiiff  of  WoreeiUrMre,  and  indorsed,  to  levy  return  to  the 

writ  of /i.yw. 
which  shewed  a  larger  sum  to  h  ive  been  receiTcd  by  the  plaintitT  than  was  the  feet,  the  Court 
ordered  the  writ  to  be  taken  off  the  file  of  the  court,  to  be  amended. 


Glassrooks. 
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Om.  Pleat.     4^01.  15«.    On  this  writ  the  sheriff  levied  certain  growing  crops  md  chattels 
^^^j^       on  a  leasehold  farm  held  by  the  defendant,  which  was  valued  at  813/.,  kt 
f .  the  landlord  of  the  farm  having  claims  on  the  defendant,  an  airangemeot  was 

*"*"'"  made,  by  which  only  183/.  4*.  Brf.  came  to  the  hands  of  the  plaintifi^  the 
remainder  of  the  money  being  paid  to  the  landlord  in  liquidation  of  his  de- 
mand. In  completing  this  arrangement  Messrs.  Dobion  acted  as  attorneys 
for  the  defendant,  as  well  as  the  plaintiff  and  a  deed,  to  which  the  sheriff 
the  landlord,  and  the  plaintiff  and  defendant  were  parties,  was  duly  executed. 

In  1834,  the  plaintiff  having  employed  another  attorney,  caused  applica- 
tion to  be  made  to  Messrs.  Dobson  for  the  judgment  paper  and  other  doca- 
ments,  to  enable  him  to  levy  the  remaining  part  of  the  debt ;  but  he  did  not 
obtain  these  documents,  although  he  had  procured  a  judge's  order  for  that 
purpose. 

The  plaintiff  subsequently  brought  an  action  against  the  defendant  fo 
recover  the  balance  due.  And  on  the  25th  of  January,  1835,  aAer  the 
declaration  in  the  action  was  delivered,  Messrs.  Dobton,  who  were  tfaeo 
acting  as  attorneys  for  the  defendant  in  the  action,  wrote  td  the  imder-sheriff 
of  Woreeiiershtre,  who  was  in  office  in  1832,  and  requested  him  to  indorse 
the  following  return  on  the  writ  o£fi,/a,:  **  That  he  had  caused  goods  to  the 
value  of  313/.  to  be  levied,  which  sum  was  paid  or  fully  accounted  for  to  the 
said  James  Greeny  deducting  poundage,  &c.''  This  return  having  been 
made,  Messrs.  Dobson  caused  it  to  be  filed  and  entered  on  the  roll. 

Taddff,  Serjt,  shewed  cause. — This  should  have  been  a  proceeding  against 
the  sheriff  for  making  a  false  return  to  the  writ  of  fi,  fa.  If  the  Court 
should  now  decide  upon  this  application,  the  interest  of  the  defendant  will 
suffer,  who  might  not  be  bound  by  the  arrangement  which  was  made  with  the 
landlord  and  the  plaintiff. 

Bompas,  Serjt.,  eontrd.^-li  is  quite  clear  upon  the  statement  of  facts  in 
the  affidavits,  that  the  writ  ought  only  to  be  indorsed  for  the  sum  of 
183/.  4s,  6c/.,  which  was  the  amount  actually  received  by  the  plaintiff  in  part 
satisfaction  of  his  debt.  If  the  return  is  allowed  to  remain,  it  wiD  prevenl 
the  plaintiff  from  recovering  the  money  which  is  due  to  him  in  the  action 
which  is  now  pending. 

Per  Curiam, — ^This  is  not  a  false  return  made  by  the  sherifl^  but  it  is  • 
return  procured  to  be  made  against  good  faith  and  equity.  It  is  perfectly 
clear  that  Messrs.  Dobson  ought  to  have  obeyed  the  judge^s  order,  and  to 
have  delivered  up  all  the  documents  in  their  possession;  but  instead  of 
doing  this,  they  obtain  a  return  to  the  writ  against  the  merits  of  the  case,  in 
favour  of  their  own  client.     The  rule  must  be  made  absolute. 

Rule  absolute  with  costs  against  the  Dobs(m9- 
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Eocparte  Lord.  om.puat. 

C^ODSON  had  obtained  a  rule  against  an  attorney,  calling  upon  him  to  Tf «  rule  is  ol>. 

answer  aflidavits,  which  chaiged  him  with  misconduct  in  the  prosecu-  in"tforSy°Vt 

tioo  of  certain  actions.   W,  H.  WaJUan  shewed  cause ;  but  it  appeared  that  the  nust  appear 

affidavit  on  which  the  rule  was  granted  did  not  shew  that  the  party  against  dariVthat  he  ii 

▼horn  the  application  was  made  was  an  attorney  of  this  court,  or  that  any  *^  attorney  of 
of  the  actions  had  been  brought  there. 

Godson, — ^Tbe  Court  will  take  judidal  notice  that  a  party  is  on  the  rolls  of 

the  court 

Per  Curuun, — Tl)oae  who  bring  heavy  chaises  against  attorneys  should 
be  regular  in  their  own  proceedings.  If  we  should  hear  this  motion,  and 
make  the  rule  absolute,  it  may  turn  out  that  we  have  no  jurisdiction.  That 
ihe  party  is  an  attorney  of  this  court  ought  to  appear  by  affidavits. 

Rule  discharged  with  costs  (a). 

(a)  Baepart:  Hoare,  1  Harr.  &  WoU.  211,  contra. 

Innes  v.  Levi.  j«nei6th. 

T\EBT  agunst  the  defendant,  a  sheriflTs  officer,  to  recover  a  penalty  A  sheriff's 

under  Stat.  32  Geo.  2,  c.  28,  for  having  taken  a  greater  sum  than  was  ^Sl^ilii^y 

by  law  allowed,  on  arresting  the  plaintiff.     At  the  trial  it  was  in  evidence,  for  tskmg  a 

that  the  defendant  had  arrested  the  plaintiff  within  three  miles  of  the  sheriff's  ^rresuhaaT 

office,  and  had  demanded  and  received  a  guinea  from  him  before  he  was-  dis-  j*  ^^'^^  ^^I^ 

charged,  on  giving  bail  to  the  sheriff.   Mr.  Bunee,  one  of  the  assistant  Masters  G.  2,  c.  28), 

of  the  King'e  Bench,  proved  that  the  caption  fee  allowed  on  taxation  between  jJi^'SJ^ 

pvtj  and  party  was  half-a-guinea,  if  the  party  was  arrested  within  three  than  thecaption 

nules  from  the  sheriff's  office ;  and  one  guinea,  when  arrested  beyond  that  J^^ation  of  °^ 

distance  (a).     The  jury  found  a  verdict  for  the  penalty  of  60/.  «>•*•  brtween 

panj  ana  pai  i  jr. 

Bompof ,  Serjt,  now  moved  for  a  nonsuit  or  a  new  trial.— The  fee  which  was 
proved  to  be  allowed  by  Mr.  Bunee,  is  the  fee  which  is  paid  by  the  plaintiffs 
in  the  cause,  to  the  officer.— [TViuJii/,  C.  J.— Is  it  not  the  caption  fee  which  is 
referred  to  by  theStatute  t]— No ;  it  refers  to  a  fee  which  is  supposed  to  be 
Payable  by  the  defendant  to  the  officer,  and  it  is  quite  a  distinct  payment. 
*^  Martin  v.  Slade  (6),  it  was  proved  that  a  guinea  was  always  allowed  by 
^e prothonotaries  in  the  taxation  of  costs;  and  in  Martin  v.  BeU{e),  the 
ulovance  of  the  officer  is  said  to  be  primd  facie  evidence  of  what  is  allowed 
^7  law.  If  the  defendant's  attorney  paid  a  guinea  to  the  officer,  he  would  be 
wWed  that  sum  on  taxing  his  costs. — [Park,  J. — Boldero  v.  Moeee(d)  is 
^  authority  against  your  application.]— [Aotan^uel,  J.— In  Martin  v.  BeU, 
>^  was  the  plaintiff's  attorney  who  stated  what  the  allowance  was.] 

(a)  It  was  raggeated  that  Mr.  Bunee  laid  (6)  8  New  R.  69. 

^  oil  croM-examiDation  that  he  had  oflan  (c)  6  M.  &  S.  284. 

*^^l^ttt  paid  to  the  officer  kXiowed  to  a  (<0  8  T.  R.  417. 
"^Jtndantt  attorney  on  taxation. 
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Cvm.  PUat,  On  a  subsequent  day  the  Court  refused  the  rule  for  a  nonsuit,  and  said 
that  the  law  was  settled  by  the  cases  cited,  and  by  Dew  v.  Panimt  (f), 
and  Fotter  v.  Biakelock  (/)l  On  other  grounds  a  rule  mn  for  a  new  trial 
was  granted. 

Rule  scoordingty. 

(e)  8  B.  &  Aid.  566.  (/)  5  B.  &  Cress.  328. 


Jimel2A.  BeCKE  V.   MoRDAUNT. 

Where  sjudg-     A  CTION  to  recover  an  attorney's  bill  of  costs.^The  defendant,  by  leaTe 
•tide  onpay-  o^  &  Judge,  pleaded  four  pleas ;  one  of  which  was,  that  no  signed  bill 

ni<mt  of  costs,     h|^  been  delivered,  in  pursuance  of  the  Statute.     The  pleas  were  deliTend; 

and  an  sffidsvit   ,  JT       .  i     ..     •     .^    •    ^  i.  ,        .  .    .*  . 

of  merits,  with  but,  in  consequence  of  an  irregularity  m  their  delivery,  the  plaintiff  stgned 

^^l^SlT^  judgment.    The  defendant  then  applied  to  set  aside  the  judgment,  whidi 

Court  rafused  application  was  granted,  on  pajrment  of  costs,  and  an  affidavit  of  merits.  Tbe 

^ndsnttopiead  ^^"^  P^^^  ^^^  ^^S^  pleaded,  and  the  plaintiff  then  took  out  a  Emam 

that  the  plain-  before  Park,  J.,  to  strike  out  the  plea  that  no  bill  had  been  delivered,  as  not 

had  TOTdeii^*^'  being  a  plea  to  the  merits ;  and  the  learned  Judge  ordered  the  plea  to  be 

l^'^^^S^  struck  out. 

bill  of  costs  m 
pursuance  of 

the  Sutute,  |f^  ff  Woiion  having  obtained  a  rule  nin,  to  set  aside  this  order, 

that  not  being  a  ^ 

plea  to  the 

merits.  Stephen,  Serjt.,  and  Waddinglmiy  shewed  cause. — This  is  not  a  plea  to  tk 

merits,  which  is  decided  by  Holmes  v.  Grant  (a). 

Watson, — If  a  signed  bill  had  been  duly  delivered,  the  defendant  migbt 
have  taxed  the  bill,  and  saved  the  expense  of  this  action ;  therefore,  the  p!ei 
is  a  plea  to  the  merits. 

Per  Curiam — ^It  is  quite  clear  that  this  is  not  a  plea  which  goes  to  tbe 
merits  of  the  cause ;  and  after  the  defendant  was  allowed  to  plead  de  nm 
upon  an  affidavit  of  merits,  it  ought  not  to  have  been  put  upon  the  record. 

Rule  dischaiig[ed  {h\ 

(a)  1  Ode.  59.  before  Parke,  B.,  it  had  been  beW.  thi: 

(6)  It  was  discussed  bat  not  decided,  whe-  where  non  cusumptit  only  was  pleaded,  tbe 

ther  the  objection  that  do  bill  was  deliFered,  plaintiff  need  not  prove  the  deli?eryof  • 

coald  have  been  taken  by  a  defendant  under  signed  bill.    ParA,  J.,  said,  thai  the  ioch- 

the  plea  of  non  astumptii.     Watson  said,  nation  of  his  opinion  was  the  odier  wit. 

that  in  Moore  ▼.  Deni,  which  was  an  action  See  Bamett  v.  Gloeeop,  ante,  94 ;  Z^^^- 

00  an  attorney's  bill,  tried  at  Durham,  Sparrow,  ante,  185. 

June  lotfi.  TwYNiNO,  Demandant,  v.  Lowndes,  Tenant. 

In  a  writ  of  r^EMURRER  to  demandant's  count     R.    F.  Richards  supported  the 
ni«y  withdralw  demurrer  upon  the  authority  of  Dumsday,  dem.  v.  Hughes,  ten.(fl)i 

»  d«"»«»«' to  but  the  Court  intimating  an  opinion  that  the  cases  were  not  precisely  siroila'^* 

anf  s  Gounu*  Richards  said  he  would  withdraw  the  demurrer. 

Per  Curiam, — The  Courts  will  not  allow  amendments  in  writs  of  right  w 
(a)  S  Bos.  &  P.  35S. 
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favour  of  demandants.  In  Charlwood  v.  Morgan  (b),  the  Court  would 
not  allow  the  demandant  to  amend  a  mere  mistake  in  his  count,  upon 
the  ground  that  the  prosecution  of  writs  of  right  ought  not  to  be  encouraged; 
but  this  is  the  converse  of  that  case,  and  the  same  reason  does  not  apply  to 
prevent  us  from  granting  a  favour  to  the  tenant  who  is  in  possession  of  the 
estate.    The  demurrer  may  be  withdrawn.  • 

Demurrer  withdrawn. 

(6)  1  N.  R.  64 ;  $ee  also  Adama  ▼.  Radway,  1  Marsh,  608. 

Arden  and  an'  v.  Garry.  j«wi6di. 

JJUMFREY  had  obtained  a  rule  nm  to  set  aside  a  writ  of  summons  *'  No.  2,  CUf" 
for  irregularity  in  the  indorsement  of  the  name  of  the  attorneys  who  ^e,Fu2t^*' 
sued  out  the  writ    The  indorsement  was,  **  This  writ  was  issued  in  person  treet'm  the 
by  /.  Arden  and  R.  C,  Arden,  who  reside  at  No.  2,  Clifford e  Inn-paeeage,  ^  Indent ' 
ffeel-etreet,  in  the  city  of  London.''    The  affidavit  shewed  that  Cliffw^e  thJ^ttSSS^J*^ 
Itu^pasiage  was  in  the  parish  of  St,  Dunetan,  in  the  city  of  London,  residence  on  a 

writ  of  sum- 
mons: the 

TaJfourdj  Serjt.,  shewed  cause. — ^In  ITing  v.  Monkhouee  (a)  it  was  held,  pvish  need  not 
that  Graye'  Inn-equare,  London,  was  a  sufficient  indorsement,  although  it  wm^  c.'39, 
was  shewn  that  Gra^e  Inn  was  not  in  London.  ■•  12* 

Humfrey,  eontrd.^^Gray'i  Inn  is  extra*parochia],  and  therefore  the  name 
of  the  parish  could  not  be  given.  The  Stat.  2  Wm.  4,  c.  39,  sec.  12,  requires ' 
that  when  the  writ  is  sued  out  in  person,  there  shall  be  a  memorandum 
'*  mentioning  the  city,  town,  or  parish,  and  also  the  name  of  the  hamlet, 
street,  and  number  of  the  house  of  such  plaintiff's  residence,  if  any  such 
there  be  ;**  and  the  form  in  Schedule  2,  to  the  act,  is  to  the  like  effect. 
Here  the  parish  is  not  stated. 

Per  Curiam. — ^No  person  could  doubt  about  this  description.  If  we 
saw  any  design  to  mislead  the  defendant,  we  might  interfere,  but  nothing  of 
that  kind  appears. 

Rule  discharged  with  costs. 

(a)  8  Dow.  P.  C.  891. 

Sykes  and  o?  v.  Hague.  BidyTsiK 

^OMLINSON  moved  for  an  attachment  for  non-performance  of  an  award,  An  award  di- 

which  directed  that  the  defendant  should  deliver  up  to  the  plaintiffe  a  i^d^should  he 

certain  bond  upon  request     The  affidavit  shewed  a  demand  made  by  one  of  ^^'^^.^  '^ 

the  plaintifib.  upon  demand  : 

—Heldthata 

Per  Curiam, — ^The  award  does  not  say  that  the  bond  shall  be  delivered  up  b^one  plaintiff; 
to  the  plwntiffs,  or  to  one  of  them.  You  should  have  a  power  of  attorney  Jf JJ^eyfi^S 
from  the  other  plaintiffs,  authorizing  the  demand  to  be  made  by  one  of  them,  the  othen,  was 

tain  an  attachment. 
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CVm.  BeoM.  HbATH,  Esq.   V.  MiLWARD. 

JwMttA. 

In  trespass  the    HTRESPASS.     The  declaration  stated,   that  the  defendant  brob  md 
rtSu!5Vh2?the  entered  a  certain  close  of  the  plaintiff,  situate  and  being  in  the  county  of 

defendant  brolce  Surrey,  abutting  towards  the  east  on  a  certain  close  in  the  possession  of  the 
"ifertilin'dose  plaintiff,  towards  the  west  on  a  certain  highway  (to  wit),  a  highway  leading 
oftheplaintiY  to  Leith  Hill,  towards  the  north  on  a  certain  other  close  in  the  possession  of 
ant  pleaded  '  the  plaintiff,  and  towards  the  south  on  a  certain  other  close  in  the  pos- 
^''^'notth***  session  of  the  plaintiff,  and  there  destroyed  and  spoiled  the  grass  and 
pUintiff's  close,  herbage  of  the  plaintiff,  there  and  then  growing  and  being,  and  also  then 
thejSfJttJoR,  feWed,  cut  down,  trimmed,  prostrated,  and  destroyed  divers  bushes,  t^ce^ 
and  not  the  and  hedges  of  the  plaintifi^  then  and  there  growing  and  being,  and  carried 
S^diose.Vas  away  the  same,  and  then  ejected,  expelled,  put  out,  and  removed  the  plaintiff 
from  the  said  close,  to  plaintiff's  damage  of  100/. 

Piea9.*^^Firit,  Not  guilty. — Second,  That  the  said  close  in  which, &C.,  m 
not  at  the  said  times  when,  &c.,  the  close  of  the  plaintiff,  nor  were  the  uid 
grass  and  herbage,  bushes,  trees,  and  hedges,  the  grass,  Ac.  of  the  plaintiff 
in  manner  and  form  as  the  plaintiff  had  above  alleg^. — Third  pUa,  That  the 
said  close  in  which,  &c.,  now  is,  and  at  the  said  several  times  when,  &c,  vas 
the  close,  soil,  and  freehold  of  the  defendant,  wherefore  the  defendant  com- 
mitted the  said  several  supposed  trespasses  in  the  said  close  in  which.  &&, 
so  being  the  close,  soil,  and  freehold  of  the  said  defendant,  as  he  hwfuUy 
might,  for  the  cause  aforesaid,  &c. 

hy  the  Replieaiion,  the  plaintiff  took  issue  on  the  two  first  pleas,  and 
traversed  the  third,  whereupon  issue  was  also  joined. 

At  the  trial,  before  Denman,  C.  J.,  at  the  Spring  Assizes  for  Surrtji,  it 
appeared  that  the  land  in  question  was  on  the  waste  of  a  manor,  bnt  tlie 
plaintiff  proved  that  he  had  exercised  acts  of  ownership  upon  it.  Tix 
learned  judge  directed  the  jury,  that  upon  the  second  issue  the  plaintif  vas 
bound  to  prove  that  the  close  was  his  own  property.  The  juiy  found  i 
special  verdict;  that  they  did  not  know  to  whom  the  land  belonged;  and 
the  verdict  was  therefore  entered  for  the  plaintiff  upon  the  first  and  third 
issues,  and  for  the  defendant  upon  the  second  issue,  with  leave  reserfed  to 
the  plaintiff  to  apply  to  the  Court  to  enter  a  verdict  for  him  upon  that  issue 
also. 

Channell  obtained  a  rule  nut  accordingly,  upon  the  ground  that  the  second 
plea  only  put  the  plaintiff's  possession  of  the  close  in  issue,  and  that  harin^ 
proved  his  possession,  he  was  entitled  to  have  that  issue  found  in  his  favour. 

Andrews,  Serjt.,  and  Peteredorff,  shewed  cause. — The  plaintiff  states  in 
his  declaration,  that  the  defendant  "  broke  and  entered  a  certain  dose  of  ^ 
plaintifi^'*  which  statement  amounts  to  this,  that  the  plaintiff  was  owner  of 
the  close ;  and  the  second  plea  traverses  the  ownership  as  well  as  the  po^ 
session,  therefore  the  plaintiff  was  bound  to  give  evidence  of  ownership." 
[Ttndalt  C.  J. — Mere  possession  of  the  close  would  be  sufficient  to  support 
the  action.]— The  plea  was  intended  to  traverse  the  allegation  in  the  dechi*- 
tion,  which  is  all  that  can  be  done  under  the  new  rule  of  pleading,  ^  ^ 


TRINITY  TERM,  1885.  199 

bew  matter  can  be  introduced  (a).  The  word  close,  in  its  more  extensive  Om.  FUom. 
pense,  ncludes  an  idea  of  the  property  in  the  land,  SaveVt  case  {h).  In 
Samuel  v.  Morrii  (e),  in  an  action  of  trover,  the  plea  was,  that  the  goods 
were  not  the  property  of  the  plaintiff  in  manner  and  form  as  in  the  declara- 
tion alleged ;  and  it  was  held,  that  the  question  of  the  right  of  possession, 
u  well  as  the  right  of  property,  was  therefore  raised. 

nesiger  and  Chann§U,  contrd,  were  stopped  by  the  Court. 

TcfDAL,  C.  J. — ^I  think  the  second  plea  was  intended  to  deny  the  plaintiff's 
possession  of  the  dose.  The  word  close  may,  under  some  particular  dr^ 
corastances,  include  the  idea  of  interest  as  well  as  of  possession;  but 
umanes  semper  aeeiptendi  «tml  sBcundum  9uhjeelam  materiem*  Mere 
possession  would  entitle  the  plaintiff  to  maintain  this  action,  and  why  should 
we  hold  that  the  plaintiff  used  the  word  to  describe  more  than  his  possession 
of  the  piece  of  ground  on  which  the  trespass  was  committed  ?  or  why  should 
we  extend  the  meaning  of  the  same  word  when  used  by  the  defendant  in  the 
second  plea,  where  he  says,  that  the  said  close  was  not  at  the  said  thne  the 
close  of  the  plaintiff  That  the  defendant  well  knows  how  to  state  a  claim  of 
ownership  of  the  close,  is  evident  from  the  language  of  the  third  plea,  where 
he  says,  that  "  it  was  his  close,  soil,  and  freehold."  It  is  contended,  that  by 
the  new  rule  in  trespass  (d),  a  defendant  would  not  be  allowed  to  state 
new  matter  in  his  plea,  but  that  he  can  only  traverse  the  avemient  in  the 
declaration;  but  I  see  no  objection  that  the  plea  should  state  that  the  plamtiff 
had  no  right  to  the  possession  of  the  close. 

Park,  J. — ^The  word  close  may  sometimes  be  employed  to  imply  a  degree 
of  interest  in  it ;  but  here  we  find  the  word  used  by  the  defendant,  first  in  one 
sense  and  then  in  the  other,  and  when  he  means  to  aver  ownership,  he  says, 
it  was  his  close,  soil,  and  freehold.  We  must  therefore  suppose  that  he 
intended  to  use  it  in  the  limited  aense  in  the  second  plea. 

Vaughan,  J.,  and  Gasblbb,  J.,  concurred. 

Rule  absolute. 

(a)  Hi].  T.  WiB.  4.  tit.  "  Trespais/'  No.  possessioB,  or  right  of  posseuion,  of  that 

2.  *'  In  actioDi  off  tretpau.  quare  elau9um  place,  which,  if  intended  lo  be  denied,  mait 

fregii,  the  plea  of  not  goilW  shall  operate  be  traversed  specially.*' 

u  t  de&ial  that  the  defen<Unt  committed  (6)  1 1  Co.  55.  a. 

the  trespass  alleged  in   the   plase   men-  (c)  6  Car.  &  P.  6S0. 

tuned,  bat  not  as  m  denial  of  the  plaintiff's  {d)  Hil.  T.  4  Wm.  4,  No.  8. 

Green  v.  Beesley.  Jh^wu 

J)EMURRER.    The  declaration  stated,  for  that  whereas,  heretofore,  &a  The  plaintiff 

It  was  agreed  between  the  plaintifl*  and  the  defendant  as  follows : — The  a^^^^lT*^ 
plaintiff  agreed  to  horse  (that  is  to  say,  convey  by  horse  and  cart)  the  mail  pw  ^^^^J^  y^ 
from  Northampton  to  Brackley,  and  back  again  from  the  latter  place  to  defendant 
Northampton,  punctually,  and  within  the  time  as  near  as  might  be  provided  5SiHthe  swie 
and  it  was  fiuther  agreed  that  all  money  receiTed  for  the  carria^  of  parcels  should  be  divided 
equally  between  the  plaintiff  and  defendant,  and  that  all  losses  caused  by  the  loss  of  narcels 
should  be  borne  in  equal  portions : — ffeJd,  that  this  amounted  to  a  partnership,  and  taat  no 
action  could  be  maintained  at  law  to  recover  the  payment  of  the  92.  per  mile,  or  a  moiety  of  the 
money  rccciTed  for  the  carriage  of  parcels. 
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Com.  PUat,  for  such  performance,  for  and  after  the  late  of  9L  Btorling  /mt  mBe  per 
annumy  and  the  defendant  agreed  to  pay,  or  cause  to  be  paid,  unto  the 
plaintiff,  the  said  sum  of  9/.  per  mile  per  onfivm,  (ratable)  the  same  to  be 
paid  at  the  expiration  of  each  quarter  of  a  year,  from  the  commeDcement  of 
the  said  agreement :  Provided  always  that  the  agreement  in  that  and  every  sub- 
sequent article  should  be  punctually  and  properly  fulfilled.  And  it  was  further 
agreed,  on  the  part  of  the  plaintiff)  to  pay  for  one  cart  then  b  use  for  the 
above  purpose,  the  sum  of  18/.,  the  same  to  be  paid  into  the  hands  of  the 
defendant  forthwith ;  and  the  plaintiff  further  agreed  to  pay  for,  in  a  (air  pro- 
portion with  the  defendant,  all  repairs  for  replacing  of  carts^  so  long  as  that 
agreement  should  be  in  force;  and  it  was  also  agreed,  that  the  moneys 
received  for  the  conveyance  of  all  packages  and  parcels  should  be  fairly  and 
equally  divided  between  the  two  parties,  the  same  bearing  an  equal  portioo 
of  the  loss,  if  any,  occasioned  by  the  loss  or  damage  of  such  or  any  sudi 
packages  or  parcels.  And  it  was  further  agreed,  that  one  quarter's  notice 
should  be  required  and  given  by  either  party  desirous  of  discontinuing  the 
said  agreement,  before  either  should  be  absolved  from  his  or  their  agreemeDt 

After  an  averment  of  performance  of  the  conditions,  the  following  hreacktt 
were  set  out.  Hrsi,  that  the  defendant  had  not  paid,  or  caused  to  be 
paid  unto  the  plaintiff,  the  said  sum  of  9/.  per  mile  per  annum,  ratable,  at 
the  expiration  of  each  quarter  of  a  year  from  the  time  of  the  commencemeot 
of  the  said  agreement ;  and  that  there  was  due  and  owing  from  the  defendast 
to  the  plaintiff,  for  the  conveyance  of  the  said  mail  from  Northampton  aforesaid 
to  Brackley,  and  back  again  from  the  latter  place  to  Northampton,  the  sqiq 
of  180/1  for  four  quarterly  payments  of  the  said  sum  of  9Lper  mile/^r 
annum,  ratable,  as  in  the  said  agreement  was  mentioned. 

Second  breach — That  the  defendant  had  not,  since  the  making  of  the  said 
agreement,  fairly  and  equally  divided  between  himself,  the  defendant  and 
the  plaintiff,  the  moneys  received  by  the  defendant,  his  a^nts  and  serraots, 
for  the  conveyance  of  packages  and  parcels,  afler  deducting  an  equal  portioo 
of  losses  occasioned  by  the  loss  or  damage  of  any  such  packages  and  parcels, 
but  had  wholly  neglected  and  refused  so  to  do.  The  declaratioD  tkn 
averred  a  refusal  to  account,  and  that  certain  sums  were  due  to  the  plaintiS 
Demurrer  ani  joinder  in  demurrer. 

S.  B.  Harrieon,  in  support  of  the  demurrer. — This  is  an  open  partnership 
transaction,  with  a  participation  in  profit  and  losses.  It  does  not  even  appear 
that  any  accounts  had  been  rendered  between  the  parties.  All  the  cases  sbev 
that  in  such  a  case  as  this  no  action  at  law  can  be  maintained.  Where  there 
was  an  agreement  between  the  owner  of  a  lighter  and  a  lighterman,  that  the 
latter  should  work  the  lighter,  and  that  the  net  profit  should  be  equally 
divided,  it  was  held  that  there  was  a  partnership  between  the  parties ;  Dry 
V.  Botwell  {a).'^Tindal,  C.  J. — Is  not  this  a  bill  in  equity  fn  the  shape  of » 
declaration  ?] 

Harrieon  was  stopped  by  the  Court. 

Merewether,  Serjt,  eontrd. — Two  breaches  are  stated  in  the  declaration. 

{a)  I  Camp.  839. 
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Hie  first,  lor  the  noD-payment  of  four  quartolj  pnymeiits  of  the  mihge      Op^PNjia. 

monej,  and  the  second  for  not  diTiding  the  money  received  by  the  defendant 

for  the  carnige  of  goods.    The  first  dause  of  the  agreonent,  to  horse  the 

mail  at  9^  per  mile  per  onjiiaN,  does  not  raise  a  partnership  between  the 

parties ;  and  that  part  of  the  agreement  may  at  least  be'enforced,  reddemdo 

eingula  einguine.    But  if  the  agreement  is  altogether  a  mode  of  paying  the 

plaintiff  for  his  labour,  it  is  not  a  partnership.     In  Wieh  y.  iSlMolf  {6\  the 

plaintiff  purchased  two  bullocks,  and  put  them  to  depasture  on  the  lands  of 

another,  it  being  agreed  that  the  profit  upon  the  re-sale  of  the  bullocks  should 

be  divided  between  the  plaintiff  and  the  owner  of  the  lands ;  and  it  was  held 

that  this  did  not  amount  to  a  partnership,  but  was  merely  a  mode  of  paying 

for  the  pasture.     In  Mair  v.  Glennie  (r),  it  was  contended  that  the  captain 

of  a  ship  was  a  partner,  because  the  amount  of  his  wages  depended  upon  the 

value  of  the  cargo  he  might  obtain ;  but  Lord  EUenbarough  said,  ''  There  is 

no  pretence  for  saying  that  the  captain  was  a  partner,  because  his  wages  were 

to  be  r^^lated  and  paid  by  reference  to  a  calculatbn  on  the  profits  of  the 

adventure."     In  Heeketh  v.  Blanehard(d),  certain  goods  were  shipped  upon 

an  adventure  by  one  person,  and  another  party  was  to  have  half  the  profit,  if 

any  should  be  made ;  and  it  was  held  that  as  between  themselves  there  was 

no  partnership,  but  only  so  much  given  as  a  compensation  for  trouble. 

TiNDAL,  C.  J. — In  this  case  two  breaches  are  alleged  in  the  declaration ;  the 
first  for  the  non-pajrment  of  four  quarterly  pajrments  fi)r  horsing  the  mail  from 
Northampton  to  Brackley,  and  back  again ;  and  the  second  for  not  dividing 
the  money  received  for  the  conveyance  of  goods  after  deducting  an  equal  portion 
of  losses.  It  appears  to  me,  with  respect  to  the  first  breach,  that  the  plaintiff 
could  hare  recovered  upon  that,  if  it  had  not  been  connected  with  the  other 
clauses  in  the  agreement ;  but  it  is  impossible  not  to  see  that  the  under- 
standing  between  the  parties  was,  that  the  9/.  per  mile  per  annum  should 
not  be  paid  absolutely,  but  should  be  merely  an  item  in  the  accounts  which 
were  io  be  kept  between  them.  The  defendant  was  not  to  pay  this  sum  to 
the  plaintifif,  and  afterwards  receive  from  the  plaintiff  the  half  of  any  losses 
which  might  have  occurred,  but  he  was  to  be  paid  conditionally,  for  the 
subsequent  part  of  the  agreement  is  engrafted  with  the  former  part,  and 
the  parties  are  thereby  made  partners  in  the  profit  and  losses  of  the  concern. 
In  the  first  place,  the  money  received  by  the  defisndant  for  carriage  is  to  be 
divided,  which  amounts  to  an  agreement  to  share  the  profits;  and  secondly, 
the  losses  asising  from  the  loss  or  damage  of  the  parcels  is  also  to  be  borne 
equally,  which  makes  them  participators  in  the  kisses ;  and  it  is  a  partici- 
pation in  profit  and  loss  which  makes  a  partnership.  Therefore,  the  plaintiff 
and  defemknt  being  partners,  and  the  9/.  per  nule  being  payable  only  on 
the  conditions  stated  in  the  other  parts  of  the  agreement,  the  first  part  ot  it 
is  drawn  down  and  incorporated  with  the  latter  parts,  and  the  action  on  the 
first  breach  cannot  be  soatained.  Nor  can  the  actkm  on  the  second,  which  is 
dearly  not  sustainable. 

Paek,  J  —  The  qnestkm  is,  was  theie  %  partnersh^  between  these 
parties?   Heie is  an  agreement  (o share  b  profits  and  kMses,  expressed  in  the 
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VoaLlHeu, 


fttrongest  teims,  lad  that  constiiutes  a  partnership.  It  has  been  ingenbosly 
ar^ed  that  the  first  breach  of  the  agreement  may  be  the  subject  of  an  Mtion 
at  law,  but  the  provko  which  immediatdy  follows  the  agreement  to  pay  the 
9L  per  mile»  draws  that  part  of  it  down  and  incorporates  it  with  the  other 
part,  which  shews  that  there  was  to  be  a  partnership  between  the  parties. 
In  JRrmnmU  v.  Coupland  («),  where  the  plaintiff  and  defendant  had  been 
engaged  in  running  a  coach,  and  they  divided  the  profits,  it  was  held  to  he  a 
partnership ;  and  although  wedcly  accounts  were  furnished,  the  action  ms 
hdd  not  to  be  maintainaUe,  as  no  final  balance  had  been  struck. 


Gaselsb,  J.  concurred. 

BosANQUST,  J.-*Thi8  IS  an  agreement  to  carry  on  the  busbess  in  partlle^ 
shqi;  the  profits  and  losses  to  be  divided  eqinlly.  The  first  breadi  of  the 
agreement  is  for  the  benefit  of  the  plaintiff;  but  that  is  made  by  the  proriso, 
to  be  subject  to  the  subsequent  articles  which  are  inserted. 

Judgflneot  for  the  defendant 

(«)  S  Biag.  170 ;  S.  C.  9  Moore.  S19. 


1.  Where  a 
Tendor^t  attor- 
ney dieelofed 
outstanding 
terms  upon  an 
abstract,  al- 
though a  msr- 
keUble  title 
might  have 
been  shewn  by 
taking  it  up 
at  a  subsequent 
date:— IfeU, 
that  upon  taxa- 
tion ot  the  at- 
torney's costs, 
he  was  entitled 
to  be  paid  his 
charges  in- 
curred in  get- 
ting in  the  out- 
standing terms. 
2.  But  the  at- 
torney will  not 
be  allowed  his 
charges  for 
attested  copies 
of  a  will,  which 
by  thecondi- 
tionsofsale 
were  to  be 
given  at  the 
vendor's  ex- 
pense, such  a 
condition  being 
unosual. 


Exparte  Quicke  and  o7 

\  N  order  had  been  obtained  by  a  vendor  to  tax  the  bill  of  costs  of  his 
attofneys^  incurred  in  midung  a  title  to  certain  property  which  had  been 
sold  by  auction.  When  the  parties  appeared  before  the  prothonotarj,  the 
vendor  objected  to  certain  chaiges  made  for  furnishing  an  abstract  of  the  title, 
and  for  attested  copies  of  a  witt.  The  disputed  chaiges  were  dtsalkHred  fn 
frrmiy  and  a  rule  was  obtained  to  review  the  tazation,  when  the  prothow)- 
lary  delivered  the  foUowing  statement  to  the  Court :-» 

The  foUowing  is  a  short  iJistiact  of  a  title  to  an  estate  at  A 

1787,  a  conveyance  in  fee,  and  a  deed  assigning  terms  to  attend  the 

inheritance. 
These  terms  being  satisfied,  were  never  aftonraids  questioned  or  d«tlt 

with. 
Subsequently  the  property  came  into  the  possession  of  A.  B.,  who  bj 
her  will,  chited  in  1773,  devised  it,  and  through  which  will  the  vendor 
held  the  property. 
A.  B.  had  possessed  the  property  several  years,  and  her  possession  could 

be  shewn  by  leases  granted  by  her  as  iar  back  as  1761. 
In  183%  the  owner  wishing  to  dispose  of  this  property,  instructed  Us 

solicitor  to  prepare  abstracts  ibr  the  purdiasers. 
The  abstracts  so  prepared  commenced  with  the  early  deeds  of  17S7 
shewing  some  outstanding  terms,  in  consequenoe  of  which  asiigB- 
ments  were  called  ibr  at  considenLble  expense  to  the  vendor. 
In  the  conditbns  of  the  sale  prepared  by  the  same  solicitor,  the  loQosiog 
clause  was  inserted : — "  That  the  respective  purchasers  shall  be  satis- 
fied with  an  attested  oopy  of  the  probate  of  ike  will  of  the  late  /  Q. 
deceased  (the  father  of  the  said  vendor),  which,  when  required,  sbsU 
be  furnished  to  them  at  the  costs  of  the  said  vendor;  but  if  the  aid 
respective  purchasers  shall  require  an  office  copy  of  such  will,  sach 
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ofiee  copy  riiall  be  fbrnished  to  then  at  Iom,  her*  or  their/ respective 

expense." 
The  sale  must  be  suj^sed  to  take  pkoe  between  the  Ut  of  Jmmuary  and 
the  Ut  of  A/y,  1838,  premos  to  the  3  and  4  Wm.  4,  c.  27.  The  solicitor's 
bill  being  referred  to  the  prothonotary  to  be  taxed,  upon  these  facts,  he 
dedded-^AWl,  That  the  abstract  might,  in  strictness,  conunenoe  with  the 
deeds  in  1737,  yet  that  the  solicitor  ought  to  have  inserted  a  clause  in  the 
conditions  of  sale,  stipulating  that  the  assignment  of  terms,  letters  of  adminis* 
tration,  Ac,  if  required,  should  be  at  the  ezpoise  of  the  purchaser  («).  The 
prothonotary  has  therefore  disallowed  the  costs  and  expenses  incurred  on 
account  of  such  assignment  of  terms,  &c.  Secondly,  That  as  the  condition 
to  famish  each  party  with  an  attested  copy  of  the  probate  of  the  will  of  /.  Q. 
was  superfluous  and  unnecessary,  the  prothonotary  has  disallowed  the 
eipenses  of  furnishing  such  attested  copies. 

Mereu^etker,  Serjt,  for  the  vendor. — ^If  the  abstract  of  the  title  had  com- 
menced  with  the  will  of  1761,  a  good  marketable  title  would  have  been  shewn. 
The  deed  of  1737  need  not  have  appeared  upon  the  abstract,  and  if  it  had 
not,  the  expense  of  procuring  assignments  of  the  outstanding  terms  would  not 
have  been  incurred  by  the  vendor.  The  eflect  of  giving  an  abstract  of  such 
an  unnecessary  length,  is  to  put  costs  into  the  pocket  of  the  vendor's 
attorney. — [Tbuial,  C.  J."— If  it  appeared  that  this  was  done  merely  to  make 
the  abstract  longer,  we  should  know  how  to  deal  with  it.]-^As  to  the  second 
point,  the  dauae  in  the  conditions,  which  stipuUited  that  the  vendor  should 
deliver  at  his  expense  an  attested  copy  of  ^be  will  of  /.  Q.,  is  quite  unusual. 

Talfourd,  Serjt,  nm/rd.^This  is  not  a  question  between  adverse  parties, 
but  t)etween  a  vendor  and  his  solicitor.  The  deed  of  1737,  was  in  the  posp 
tieesion  of  the  vendor,  and  it  was  the  duty  of  the  solicitor  to  disclose  it,  or  he 
uught  have  rendered  himself  liable  to  an  action  at  the  suit  of  a  purchaser. 
The  stipulation  to  furnish  copies  of  the  will  of  /.  Q.,  rendered  it  unnecessary 
to  insert  a  copious  extract  of  it  in  the  abstraety  which  must  otherwise  have 
been  done. 

Ti!fDALy  C.  J.-— It  is  certainly  a  matter  of  prudence  to  begin  no  further 

(a)  The  opiniona  of  three  emioent  coa-  that  a  purcbmier  ooold  not  ianft  on  an 

▼cyaneen  were  taken  apoo  a  italenait  carKer  title.     But  when  a  title  haa  bean 

Amilar  to  the  above,  whilst  the  matter  waa  deduced   in   this  war,    I  have  known  a 

(fiicQMed  beforo   the  prothoootary.      Aa  purchaaer  caate  a  fliie  to  be  levied,  and 

theie  opioiona  may  be  niefal  in  pimctioe,  recovery  sallered,  to  guard  against  latent 

copies  Af  them  are  given.  settlements,  of  coarse  at  his  own  expense. 

Opinion  I. — '*  Except  under  a  special  because  it  is  on  a  purchaser  taking  an  objec- 

coatract.  the  abstract  ought  to  commence  tion  to  title,  to  prove  that  it  is  real  and  not 

with  the  deeds  1787.    The  vendors  might  imagioary.** — H. 

•tipokte  that  no  assignment  of  the  terms  Opinian  8.—"  1  am  of  opinion  that  the 

»hall  be  required,  and  that  the  porchaser  title  commencing  with  the  will  (which  will, 

•hall  be  ai  the  expense  of  the  assigsmcot,  and  the  subsequent  instruments,  I  conclude 

aad  of  the  means  of  qualif^ng  proper  per-  lead  to  the  inference  that  A.  B.  was  seised 

•oDs  to  assign  the  terms,  if  letters  of  ad-  in  fee)  would  be  a  sufficient  title  (the  pos- 

BitoiitratioB,  ftc..  should  be  neoessaiy."— P.  aession  being  shewn  by  leases),  aad  that  a 

OpmUm  9.~"  I  think  the  abstract  should  purchaser  could  not  require  an  earlier  title, 

commence  with  the  leases  of  1 76 1 .  shewing  If  required  it  must  be  disclosed  without  pre* 

^-  B.'i  possession  of  the  property.    These  judice  to  the  vendor's  right  to  insist  that 

■honid  be  followed  bj  her  will  in  1778.  aad  the  terms  are  surrendered,  which  1  think 

^  rabsequant  devolution  of  title,    i  boM  would  be  ptcsomad.**— W. 

p2 
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Cam,  VUat, 

Exparte 
Quick  B. 


back  ^ith  a  title  than  is  absolutely  necessary;  but  I  am  not  prepared  todnw 
the  line  too  tightly  in  considering  such  a  case  as  this.  Here  the  purchaser 
might  have  been  turned  round  by  a  title  perfected  by  the  assignment  of  these 
outstanding  terms ;  and  if  this  had  happened,  an  action  for  damages  might 
have  been  brought  against  the  attorney.  If  these  assignments  had  been 
required  by  the  purchaser,  the  vendor  must  have  furnished  them  to  perfect 
the  title,  and  a  prudent  conveyancer  would  have  inquired  whether  an?  such 
outstanding  terms  were  in  existence.  Therefore,  under  these  ciicumstanoes 
we  should  be  doing  an  injustice  if  we  did  not  allow  these  charges.  Upon  the 
other  point,  I  think  the  clause  in  the  condition  of  sale  is  unusual,  and  the 
chains  for  the  attested  copies  must  be  disallowed. 


Gaseleb,  J. — ^It  is  a  common  practice  for  conveyancers  to  request  that  all 
outstanding  terms  may  be  brought  in. 


The  other  judges  concurred. 


Rule  accordingly. 


J«m6M. 


HOCKER  V.  TOWNSEND. 


Before  a  dit^ 
iringat  will  be 
granted  to  com- 
pel an  appear- 
ance, it  must 
be  poaitirely 
■worn  that  the 
defendant  haa 
not  appeared. 


nrWIRNER  applied  for  a  dittringaB  to  compel  an  appearance  under  St«t. 
2.  Wm.  4,  c.  29,  s.  3  (a).     The  affidavit  stated  that  the  defendant  had 
not  entered  any  appearance  to  the  action  "to  the  best  of  the  depoDent's 
knowledge,  information,  and  belief*' 

/Vr  Curtafn.— The  deponent^s  belief  is  not  sufficient :  the  affidavit  must 
state  a  recent  search  made  at  the  office,  and  that  no  appearance  is  entered. 

Application  refused. 


(a)  By  sec  8,  in  case  it  shall  appear  by 
aifidayit  to  the  satisfaction  of  the  Court. 
that  any  defendant  has  not  been  personally 
served  with  a  writ  of  sammons,  '*  and  has 


not.  according  to  the  exigency  thereof,  ap- 
peared to  the  action,  ftc**  ihen  a  dittrvtgnt 
may  be  ordered. 


Jvn^m, 


CoLLis  V.  Lee. 


Where  two 
parties  claim  to 
be  entitled  to  a 
reward,  the  de- 
fendant when 
sued  by  one  of 
them  to  recover 
it,  is  not  enti- 
tled to  the  re- 
lief given  by  the 
Interpleader 
Act.l&2W. 
4,c.58. 


f^UNNING  applied  for  a  rule  under  sec.  1,  of  the  Interpleader  Act,  I  k  2 
Wm.  4,  c.  58.  The  defendant  had  offered  a  reward  of  10/.  for  the  dis- 
covery and  conviction  of  persons  who  had  stolen  his  sheep.  A  con? ictioo 
having  taken  place,  this  action  was  brought  by  the  plaintiff  to  recover  the 
reward,  but  a  third  party  also  claimed  to  be  entitled,  and  had  given  notice  of 
his  claim  to  the  defendant. 

Per  Curiam, — The  Statute  does  not  apply  to  such  a  case  as  this.  Nei- 
ther of  these  parties  might  be  entitled  to  the  reward.  It  is  not  like  a  case 
where  one  of  the  parties  must  be  entitled  to  succeed. 

Rule  refused. 
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Ijambirth  r,  Barrinoton.  ^^"j^.^^- 

Jynel3&. 

AN  iBfiue  had  been  directed  to  be  tried  under  the  Interpleader  Act,  1  &  2  When  the  de- 

•^  Wm.  4,  c  68,  upon  the  application  of  the  Sheriff  of  Euex,  who  had  ^^^"^ 

seized  certain  goods  under  a  writ  ofji.fa.     The  rule  of  court  which  directed  under  the  In- 

the  issue,  was  of  Tnniiy  Term,  1834,  and  it  was  tried  at  the  following  dl2Sltn»4^^ 

Summer  Assizes,  for  Essex.    A  verdict  was  found  for  the  phiintiff  generally,  '^^^x 

without  any  mention  of  costs.  %  before  the  judg- 

By  a  rule  of  court  made  the  22d  of  November,  1834,  the  costs  of  the  issue  Sf^irOaurt"' 

were  ordered  to  be  taxed,  and  it  was  further  ordered  that  the  defendant  will  not  order 

should  pay  such  cosU  to  the  plaintiff.     On  the  2bih  of  November  following,  ^J^^^- 

before  the  costs  were  taxed,  the  defendant  died.  tered  wmem 

hmc(l&2Win. 

4^  c.  58,  tec.  7.) 
Spankie,  Serjt.,  obtained  a  rule  niei,  in  Hilary  Term,  1834  (a),  calling 
upon  the  executors  or  representatives  of  the  defendant  to  shew  cause  why  the 
plaintiff  in  the  issue  should  not  be  at  liberty  to  sign  and  enter  up  final 
judgment  upon  the  verdict  ntme  pro  tune,  or  why  the  said  executors  or 
representatives  should  not  pay  the  taxed  costs  of  the  issue,  or  why  the  plain-. 
tiff  should  not  be  at  liberty  to  enter  on  record,  pursuant  to  the  Statute,  the 
rules  of  court  made  in  the  cause,  as  of  the  22d  of  November,  1834,  nunc 
pro  tune. 

Bere  shewed  cause. — The  eeventh  section  of  the  Interpleader  Act(d)  di- 
rects that  all  matters  done  in  pursuance  of  the  act  shall  be  entered  of  record, 
with  a  note  in  the  margin  expressing  the  true  date  o/eueh  entry,  and  every 
such  nde  so  entered  shall  have  the  force  and  effect  of  a  judgment  to  secure. 
and  enforce  the  payment  of  costs  directed  by  any  order.  Therefore,  it  is  not 
in  the  power  of  the  Court  to  permit  the  rules  of  court  to  be  entered  nunc  pro 
tune  ;  for  the  entry  can  only  have  the  efiect  of  a  judgment  from  the  date  in 
the  margin. — ITindal,  C.  J. — ^The  justice  of  the  case  calls  loudly  for  the 
interference  of  the  Court] — By  Reg.  HiL  T.  4  Wm.  4,  the  doctrine  of  relation 
in  judgments,  is  taken  away  (c),  and  the  effect  of  granting  this  application 
would  be  to  give  greater  effect  to  this  judgment  than  is  allowed  by  the  posi- 
tive rules  of  law.    Here  the  parties  have  proceeded  according  to  the  common 

(a)  The  role  had  been  enlarged  from  party  ordered  to  pay  the  $ame,  his  agent 

term  to  term.  or  attorney,  execution  may  issue  for  the 

(6)  By  1  &  9  Wm.  A,  c.  58,  sec.  7,  "  All  same  by  fieri  faciae  or  capiat  ad  soUm- 

rulfi.  orders,  matters,  and  decisions  to  be  faciendum,  adapted  to  the  case,  together 

nade  and  done  in  pursoanoe  of  this  act,  with  the  costs  of  each  entry,  and  of  the 

except  onlj  the  affidaTiis  to  be  filed,  inay,  esecation,  if  by  fieri  faeiats  and  such  writ 

toeetber  with  the  declaration  in  the  cause  and  writs  may  bear  teste  on  the  day  or 

(if  any),  be  entered  of  record,  with  a  note  issuing  the  same,  whether  in  term  or  vaca- 

ia  the  margin,  expressing  the  true  4tLte  of  tion ;  and  the  sheriff  or  other  officer  exe- 

sQch  entry,  to  the  end  &t  the  same  may  cuting  any  such  writ  shall  be  entitled  to  the 

be  evidence  in  future  times,  if  required,  same  fees,  and  no  more,  as  upon  any  simi- 

and  to  teeure  and  enforce  the  payment  of  lar  writ  grounded  upon  a  judgment  of  the 

co9ts  directed  by  any  meh  rule  or  order.  Court" 

and  every  such  rule  or  order  so  entered  (c)  Reg.  Hil.  T.  4  Wm.  4,  c.  3, "  All  judg- 

■ball  have  the  force  and  etEsct  of  a  judg-  ments,  whether  interlocutory  or  final,  shall 

meat,  except  only  as  to  becoming  a  charge  be  entered  of  record,  of  the  day  of  the 

OB  aoy  lands,  tenements,  or  hereditaments ;  month  and  year,  whether  in  term  or  vaca- 

end  tn  cote  any  tost*  ehatl  not  be  paid  tion,  when  signed,  and  shall  not  have  lela^ 

itithim  fifteen  day$  after  noiiciB  of  the  taX'  tion  to  any  any  other  day." 
^iom,  and  amonnt  thereof,  given  to  the 
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Com,  meat.     couTse  of  law,  aod  the  Court  cannot  interfere,  Boies  t.  Loekwaod  (i). 

lAinuMH  '^^®  Court  will  not  interfere  except  in  cases  where  the  judgment  could 
r.  not  be  entered  up  in  consequence  of  the  delay  of  the  Court ;  as  where  a  party 

dies  afler  a  verdicty  pending  a  motion  in  Hrrest  of  judgmebt,  er  for  a  dew  tni], 
or  whilst  the  judgment  on  a  special  veidict  is  pending. 

S^ankie^  Setjt,  eontnt,^^Bj  the  #upM  section  of  the  Interpleader  Aci, 
the  costs  of  all  proceedings  under  the  act  are  in  ihe  discretion  of  the  Gourt 
If  this  case  is  not  within  the  Statute  17  Car.  %  c.  8,  it  oughts  by  analogy, 
to  be  treated  as  if  it  was  within  that  Statute^  If  judgment  had  been 
signed,  without  doubt  the  costs  might  hate  been  recovered  against  the 
defendant's  representatives  by  ecirefaeias. 

'  TiNDAL,  C.  J. — ^I  feel  great  difficulty  in  coming  to  the  condusicn,  Ihat 
under  the  seventh  section  of  the  Interpleader  Act|  we  have  any  authority  to 
ordfer  the  rules  of  court  to  be  entered  nunc  pro  iunc;  because  I  filid  in  that 
section  that  all  orders  shall  be  entered  of  recotd)  with  a  note  in  the  maiigjii, 
expressing  the  true  date  of  the  entry,  and  if  we  were  now  to  permit  them  to 
be  entered  nunc  pro  tunc,  the  true  date  would  not  be  expressed.  The  case 
certainly  bears  a  considerable  analogy  with  the  Stiitute  of  Car.  2 ;  by  whkh 
it  is  enacted,  that  error  shall  not  be  assigned  after  the  death  of  a  party,  if  (he 
judgment  be  entered  up  within  two  terms  after  the  verdict;  but  still  it  is  only 
an  analogy ;  and  on  the  other  hand  we  find  the  express  directions  of  the 
legistatu^e  as  to  the  entries  of  these  rules.  I  give  no  opinion  whether  the 
plaintiff  ih  the  issue  is  not  entitled  to  treat  this  as  ah  ordinary  isstie  at 
common  law,  and  to  enter  up  judgment  accordingly.  This  rule  must  be 
discharged. 

The  other  judges  concurred.  Rule  disdiarged. 

(d)  1  T.  R.  688. 

HuBSR  V.  Steiner. 

By  the  H^HE  declaration  stated,  that  the  defendant,  on  the  12th  day  of  May, 

pres^ption^re-  IS\^,  in  parts  beyond  the  seas,  that  is  to  say,  at  Muihausen,  to  wit, 

fating  to  billa  at  London^  made  his  promissory  note,  and  thereby  promised  to  pay  to  the 

th^debt  is  not  order  of  plaintiff  the  sum  of  5,800  livra  toumoU  value  in  acooimt,  on  the 

S^VXrewMl  ^^^**  ^^^  °^  ^^y*  ^^^'^'  payable  at  the  house  of  Messrs.  Steiner,  Brolkrh 

only  is  taken  at  Strothourg^  to  wit,  at  London  aforesaid. — [The  declaration  then  averred 

^r^^v  that  the  note  had  been  duly  presented  for  payment,  but  that  the  toKmi 

Bonal  contract  remained  unpaid,  &c.J 

Tei^  cSiS^S;  i.      ^«'  ••  ^*>*'»  The  general  issue. 

Bought  to  be  Second — ^The  English  Statute  of  Limitations. 

mucT^th^law       TAtVd— For  thai  at  the  time  of  the  making  the  said  promissory  hote,  the 

f  afiecu  the      plaintiff,  and  also  the  defendant,  were  merchants  and  traders,  domiciled  sod 

SuoftbeTOn^    living  and  carrying  on  business  in  a  foreign  country,  that  is  to  say,  the 

tract  is  adopted  kinjrdom  of  France;  and  were  subjects  of  France,  And  subject  to  the  lavs 
iromttie  foreign         ^  ,•*  iiai»j     •al*    «1itf 

country,  and      of  France  ;  that  the  said  promissory  note  was  made  and  delivered  witnm  uk 
SietSm^f S"**  said  kingdom  of  France,  by  the  defendant  to  the  plaintiff;  and  that  by  the 

taken  from  the 

Uxfari  of  the  country  where  the  action  ia  brought. 


Pren< 
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kw  of/ViBfietf,  then  and  continually  from  thence  subsisting,  all  actions  upon  Com.  PUat. 
the  said  promissory  note,  are  and  were  wholly  barred,  precluded,  and  es- 
topped after  five  years,  from  the  date  of  the  protest  on  tiie  said  proimssory 
note ;  and  the  defendant  averred,  that  five  years  from  the  date  of  the  protest 
had  long  elapsed  before  the  commencement  of  that  suit.  Ctmehtntm  with 
a  verification. 

Fourth — ^The  fourth  plea  was  similar  to  the  third  (a),  except  that  the  state- 
ment of  the  French  law  was  qualified  by  the  following  additional  averment: 
"*  Provided,  nevertheless,  that  tiie  alleged  debtor  is  compellable,  if  so  required^ 
to  make  oath  that  he  is  no  longer  indebted;  and  the  defendant  further  saith, 
that  &fe  years  from  the  date  of  the  protest  of  the  said  promissory  note,  had 
long  elapsed  before  the  commencement  of  that  suit ;  and  the  defendant  averred 
that  he  had  been,  and  was  ready  and  willing,  from  the  expiration  of  the  said 
period  of  &ve  years,  to  make  oath  that  he  is  not  indebted  upon  the  said  pro* 
missory  note.**     Ctmeltuion,  vrith  a  verification.   ' 

RipUeaiian  to  the  Jint  plea^  Similiter.  To  the  ieecnd  piea^^Thai  at 
the  time  when  the  said  cause  of  action  in  the  said  declaration  mentioned, 
accrued,  the  said  plaintiff  was  in  parts  beyond  the  seas,  to  wit,  at  jDiVmmi* 
hoffen,  in  the  canton  of  Hungan,  in  Swiiseriand;  and  that  the  plaintiff,  ever 
siince  the  accruing  of  the  said  cause  of  action,  had  been,  and  still  was  in  parts 
beyond  the  seas,  out  of  this  kingdom,  to  wit,  &c.  Coneluiion,  with  a  veri- 
fication. 

Repheaiion  to  tlie  third  and  fourth  pleas,  That  by  the  law  of  Fhtnee,  at 
the  time  of  making  the  said  promissory  note,  and  continually  from  thence,  all 
actions  upon  the  said  promissory  note  were  not  wholly  barred,  precluded,  and 
estopped  after  Rye  years  from  the  date  of  the  respective  protests  on  the 
said  promissory  note,  in  manner  and  fi)rm,  &c.     Conclusion  to  the  country. 

Rejoinder  to  the  replication  to  the  second  plea: — That  the  plaintiff,  afrer 
the  accruing  of  the  said  cause  of  action,  and  more  than  six  years  before  the 
commencement  of  the  suit,  to  wit,  &c.,  came  from  beyond  the  seas,  and  was 
in  this  kingdom,  to  wit,  at  London  aforesaid,  and  issue  thereon.  To  the 
replication  to  the  third  vmi  fourth  pleas,  similiter 9  and  issue  thereon. 

The  cause  was  tried  before  Vaughan,  J.,  at  the  London  Sittings  ader 
Easter  Term,  The  facts  of  the  case  are  fully  stated  in  the  judgment.  The 
jury  found  a  verdict  for  the  defendant,  subject  to  leave  reserved  to  make  an 
application  to  the  Court ;  but  under  the  direction  of  the  learned  judge,  the  jury 
found  that  the  parties  were  domiciled  in  France  when  the  note  was  made, 
and  they  found  for  the  plaintiff  on  the  issue  raised  upon  the  second  plea. 

Taddy,  Serjt,  having  obtained  a  rule  fit«t,  calling  upon  the  defendant  to 
shew  cause  why  the  verdict  ^should  not  be  set  aside,  and  a  verdict  be  entered 
for  the  phiintifiC  or  why  judgment  should  not  be  entered  for  the  plaintiff,  non 
obstante  veredicto^  at  why  there  should  not  be  a  new  trial  (6), 

Rompas,  Serjt,  and  Martin,  shewed  cause.-~The  first  question  is  whether, 
by  the  French  law  there  has  not  been  a  total  extinguishment  of  this  debt, 
&8  contrasted  with  a  mere  barring  of  the  remedy ;  a  distinction  in  the  kwof 

T  ^°^|J^^"  ^^  before  the  new  mlei  Hil.      groands  than  those  stated  in  the  case,  but  it 
li  rS!'  ^'  became  nnnecestary  to  discnn  them. 

^)  Thii  rale  was  granted  npon  other 
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prescription,  #hich  has  been  taken  by  Professor  Storey,  in  his  CommmUtam  m 
ike  Conflict  of  Laws,  p.  487.  That  learned  author  says, "  Suppose  the  Statutes 
of  Limitation  of  a  particular  country  do  not  only  eztmg^sh  the  right  of 
action,  but  the  claim  or  title  itself,  ipeo  facto,  and  declare  it  a  nullity  after  the 
lapse  of  the  prescribed  period ;  and  the  parties  are  resident  within  the  juris- 
diction during  all  that  period,  so  that  it  has  actually  operated  upon  the  case; 
in  such  a  case  may  not  such  a  statute  be  set  up  in  any  other  country  to  which 
the  parties  remove,  by  way  of  extinguishment  or  transfer  of  the  claim  or 
title  I, This  is  a  point  which  does  not  seem  to  have  received  as. much  con- 
sideration  in  the  decisions  of  the  common  law  as  it  would  seem  to  require." 
This,  distinction  becomes  very  important  in  the  consideration  of  the  present 
case,  because  by  the  French  law  this  debt  is  ipeo  facto  extinguished.  Sectioo 
189  of  the  Code  de  Commerce,  is  as  follows  :  "  Toutes  actions  relatives  aux 
lettres  de  change,  et  a  ceux  des  billets  a  ordre  souscrits  par  des  n^godans, 
marchands  ou  banquiers  ou  pour  faits  de  commerce  ee  preecriveht  par  dnq 
ans,  a  compter  du  jour  du  prot^t,  ou  de  la  demifere  poursuite  juridique,  s'il 
n'y  a  eu  condamnation,  ou  si  la  dette  n'a  6te  reconnue  par  acte  eepare, 
Neanmoins  les  pr^tendus  debiteurs  seron  tenus,  s'ils  en  sont  requis, 
d'affirmer,  sous  serment,  qu'ils  ne  sont  plus  redevables;  et  leurs  veuves  h^ri- 
tiers  ou  ayant  cause,  qu'ils  estiment  de  bonne  foi  qu'il  n'est  plua  rien  du ." 

The  meaning  of  the  words  se  preecrivent  must  be  looked  for  in  Code  Citil^ 
Titrexx.  "  De  la  Ptescription,^'  and  articles  2219,  2236,  2242,  2244,  2245, 
2246,  2247,  2248,  2251,  2264,  may  be  referred  to,  to  shew  that  by  the  word 
prescription,  the  total  extinguishment  of  the  debt  is  intended.  In  the  same 
Code,  Article  1234,  ^' De  I  Extinction  dee  Obligations!^  it  is  said,  ''  Les 
obligations  s'eteignent.  Par  le  paiement,  &c.  et  par  la  preecription  y"  and  by 
Art.  1 101,  and  1 107,  it  is  plain  that  a  promissory  note  is  an  obligation  within 
the  meaning  of  Art.  1234.  The  law  relating  to  prescriptions  is  also  contained 
in  the  Code  Civil,  Art.  1350,  1352.  If  this  is  so,  the  defendant  is  discharged. 
In  Potter  v.  Broum  (c),  Lord  Ellenhorough  says,  "  The  rule  was  well  laid 
down  by  Lord  Mansfield  in  Ballantine  v.  Golding,  that  what  is  a  discharge 
of  a  debt  in  the  country  where  it  was  contracted,  is  a  discharge  of  it  every 
where  ;"  and  to>the  same  effect  is  Burrows  v.  Jemino(d).  And  the  eontraci 
must  always  be  interpreted  according  to  the  law  of  the  place  where  it  was 
made,  3felan  v.  The  Duke  de  Fitzjames  {e),  Imlay  v.  Ellefsen  (/),  De  la  Fega 
V.  Vianna  {g),  Tke  British  Linen  Company  v.  Drummond  (A),  Trimhey  v. 
Vignier{{). 

Taddy,  Serjt.,  Spankie,  Serjt.,  and  Cleashy,  eontrd, — First,  The  third  and 
fourth  pleas  are  bad  in  form.  The  189th  sec.  of  the  Code  de  Commercet 
which  has  been  referred  to,  contains  an  exception,  which  is  not  noticed  in  the 
pleas,  namely,  *'  unless  the  debt  be  acknowledged  par  acte  separeP  Th« 
rule  upon  this  point  is  laid  down  by  Lord  Tenterden  in  Vavasour  v.  Om- 
fod  (f).  If  the  plea  had  noticed  this  exception  the  plaintiff  could  bare 
replied  that  there  had  been  an  acte  separe,  and  the  question  upon  that 

(c)  5  Eait,  ISO.  (A)  10  B.  &  Crei.  908. 

(d)  8  Strange,  7S2.  (t)  1  Bing.  N.  C.  159. 

(e)  1  Bob.  &  Pul.  138.  01  ^  B.  &   Cres.  482;  alio  in  1  Wil- 
(/)  8  East.  453.  liam  Saund.  984,  note  (c). 
07)  1  B.  &  Ado.  884. 
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point  would'  then  have  been  raised    But,  MCMdly,  to  retain  the  verdict     CW^PlMik 
un  the  general  i5sne,  the  ciefendant  must  shew  that  by  the  law  of  /hmre. 
the  debt  tor  which  he  is  sued  is  extinguished.     Now  what  is  meant  by  the 
extinguishment  of  a  contract  ?   In  f¥^Uiam9  v.  Jomet  {k\  Lord  Eiimborwi^k^ 

ID  speaking  of  Statutes  of  Limitation,  says,  **  Those  Statutes  could  only  have 
the  eflect  of  barring  the  remedy  in  those  courts  in  the  cases  provided  fur 
them,  but  they  do  not  extinguish  the  right**  It  is  not  denied  that  the 
prescription  of  the  iex  fori  must  prevail  in  all  cases.  Here  the  argtiment 
proceeds  upon  the  distinction  which  has  been  taken  in  the  pnssagi^  from 
Hloreifs  Commemiaries  am  the  ConJIiei  of  Lawi^  but  the  proposition  there 
laid  down,  is  qualified  by  the  assumption  **  that  the  parties  are  rt^sideiit 
within  the  jurisdiction  during  all  that  period,  so  that  the  Statute  has  actually 
operated  upon  the  case  ;**  but  in  this  case  the  parties  did  not  reside  in  France 
for  five  years  after  the  note  was  given.  But  the  construction  given  to  the 
J89th  sec.  of  the  Code  de  Commerce  cannot  be  supported.  By  that  section, 
if  an  action  on  a  bill  of  exchange  is  not  brought  within  five  years,  a  presump- 
tion  of  payment  arises;  but  the  claim  itself  is  not  extinguished.  The  extracts 
read  from  the  Code  Civii,  do  not  apply,  for  the  Code  de  Commerce  is  that 
which  contains  the  law  of  bills  of  exchange. 

Cur»  adv.  vult 

TiNDAL,  G.  J. — The  answer  which  the  defendant  has  set  up  against  thin  Jttne  17. 
action  is  two-fold.  Firet,  He  relies  upon  the  English  Statute  of  Limitations ; 
and,  Secondly,  Upon  the  French  Law  of  Prescription,  as  stated  in  his  third 
and  fourth  pleas.  As  the  plea  of  the  Statute  of  limitations  is  disposed  of  by 
reason  that  the  replication  of  the  plaintiff's  being  beyond  sea  from  the  time  of 
the  cause  of  action  accruing,  has  been  found  in  his  favour,  the  only  ground 
of  defence  which  it  will  be  necessary  fo  consider  will  be  that  which  arises 
from  the  plea  of  the  French  law.  One  objection  made  to  the  defendant's  plea 
of  prescription  under  the  French  law,  is  grounded  upon  the  form  in  which  it 
is  pleaded.  It  is  argued  that  it  is  pleaded  absolutely,  and  without  any 
exception  or  qualification.  Whereas,  according  to  the  proof  given  at  the 
trial,  certain  conditions  and  qualifications  were  attached  to  it,  and  we  arc  of 
opinion  that  the  objection  taken  to  the  form  of  those  pleas  ought  to  prevail. 
For  the  law  of  the  French  prescription  contained  in  sec.  189  of  the  Code  de 
Commerce,  upon  which  so  much  argument  has  taken  place,  embodies  in  it  a 
most  important  exception,  which  is  not  noticed  in  the  plea ;  the  exception 
Dsunely,  that  the  debt  is  not  acknowledged  by  a  separate  and  distinct  act  of 
the  party  charged,  in  writing.  On  this  ground  we  think  the  verdict  which 
^  been  entered,  pro  forma,  for  the  defendant  on  those  pleas,  must  be 
entered  for  the  plaintiff.  But  as  the  same  matter  of  defence  may  be  given  in' 
evidence  imder  the  general  issue,  it  becomes  necessary  to  consider  the  general 
question  in  the  cause :  Whether,  by  the  law  of  France,  the  contract  made 
by  the  defendant  in  his  promissory  note  is  Altogether  extinguished,  and  made 
null  and  void  in  that  country  by  reason  of  the  doctrine  of  prescripticm  which 
kulds  in  the  Frendi  law ;  or  whether,  under  the  doctrine  of  prescript i^^n,  the 
contract  itself  is  not  anonlled  and  extinguished,  but  the  remedy  only  tiarred  in 
the  French  courts  of  law!  For  we  take  it  to  be  dearly  established  and  rscijg- 
nised  as  part  of  the  kw  of  England,  by  various  decisions,  that  if  the  pre«crip* 
tioDQftheFreDdilaw,wlbdi  has  been  opposed  to  the  plaintiff,  is  no  more  than 

i*)  »  East,  in. 
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Com.  PUat.     a  limitation  of  the  time  within  which  the.  action  upon  the  note  must  be  broogbt 
in  the  French  courts,  it  will  not  form  a  bar  to  the  right  of  action  in  our  EogHeJi 
courts,  but  that  the  question,  whether  the  action  is  brought  wiUun  due  and 
proper  time,  must  be  governed  by  the  English  Statuta    The  distinctkn  be- 
tween that  part  of  the  law  of  the  foreign  country,  where  a  personal  contFKt  is 
made  which  t>  adopted,  and  that  which  t>  noi  adopted,  by  our  English  oourU 
of  law,  is  well  known  and  established ;  namely,  that  so  much  of  the  law  u 
afiects  the  rights  and  merit  of  the  contract,  all  that  relates  "  ad  HHi  did- 
sionetn^  is  adopted  from  the  foreign  country,  all  that  affects  the  remedy  only 
*'  ad  Hiu  ordinaiionem^^  is  taken  from  the  lex  fori  of  that  country  where  (k 
action  is  brought;  and  that  in  the  interpretation  of  this  rule,  the  timet^ 
limitation  of  the  action  falls  within  the  latter  division,  and  is  goTemed 
by  the  law  of  the  country  where  the  action  is  brought,  and  not  by  the 
lex  loci  contrafitiU,  is  evident  from  many  authorities.    In  Huber^e  Pr^dft- 
tionee  Juris  Civilis,  part  ii.  lib.  1,  tit.  3,  {De  eonfiieiu  legum)  sea  7,  he  nyh 
Ratio  hoc  est  quod  pratcriptio  (where  observe  the  term  *^ praoeriptioh  used 
generally  for  limitation"),  et  exeeutio  nod  pertinent  ad  vaiorem  eontraetit 
sed  ad  tempue  et  modum  actionis  inetituenda.    It  is  unnecessaiy  to  cite 
more ;  the  authorities  are  collected  in  the  British  Linen  Company  v.  Drum- 
mond{l),  which  case  itself  furnishes  an  authority  for  the  position.    Socfa 
being  the  general  rule  of  law,  a  distinction  has  been  sought  to  be  engrafted 
on  it  by  the  learned  counsel  for  the  deiendant ;  that  where  the  Statutes  of 
Limitation  of  a  particular  country  not  only  extinguish  the  right  of  action, 
but  the  claim  or  title  itself,  ipso  facto,  and  declare  it  a  nullity  after  the 
lapse  of  the  prescribed  period,  that  in  such  case  the  Statute  may  be  set  op 
in  any  other  country  to  which  the  parties  remove,  by  way  of  extinguishment. 
This  distinction  is  stated  to  be  adopted  from  a  work,  entitled  **  Commentanh 
on  the  Conflict  of  Laws^  p.  487,  by  Joseph  Storey,  LL.D.,  a  work  which  it 
would  be  unjust  to  mentbn,  without  at  the  same  time  paying  a  tribote  to 
the  learning,  acuteness,  and  accuracy  of  its  author ;  and  undoubtedly  the 
distinction,  when  taken  with  the  qualification  annexed  to  it  by  the  author  him- 
self, appears  to  be  well  founded :  that  qualification  is,  "  that  the  parties  are 
resident  within  the  jurisdiction  during  all  that  period,  so  that  it  Ims  actual); 
operated  upon  the  case."   And  with  such  restriction  it  does  indeed  appear  but 
reasonable  that  the  part  of  the  lex  loci  eontraet4s,  which  decbres  the  contract 
to  be  absolutely  void  at  a  certain  limited  time,  without  any  intervening  suit, 
should  be  equally  regarded  by  the  foreign  country  as  the  part  of  the  lex  lod 
contractus  which  gives  life  to,  and  regulates  the  construction  of  the  contract 
Both  parts  go  equally  "  ad  valorem  contraciils,^^  both  "  ad  decisumem  Mi^ 
So  much,  however,  being  conceded  to  the  defendant,  it  r^nains  for  him  to 
set  up  and  establish  to  the  satisfiaction  of  the  Court,  the  proposition  for  vhich 
he  contends,  that  the  French  Law  of  Prescription  which  applies  to  the  piv- 
sent  case  is  one  which  extinguishes  not  only  the  remedy,  but  the  right  or 
contract  itself;  for,  unless  it  has  this  efiect  in  France,  the  case  ftlls  vrV/iio 
the  lai^er  and  more  general  rule  that  the  time  of  limitation  of  the  action 
must  be  governed  by  the  law  of  the  country  where  the  action  is  broogH 
Before,  however,  we  come  to  the  aigument  on  this  point,  it  may  be  expedient 
to  advert  to  the  facts  of  the  present  case  to  which  the  rule  of  theFreiK^  ^^ 
is  proposed  to  be  applied.    The  action  is  brought  on  a  promissory  note  made 
at  Mulhausen,  which  at  that  time  was  subject  to  the  kw  of  Francet  vhere 
(/)  10  BamewaU  and  Creawell,  908. 
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both  the  plaintiff  and  defendant  may  be  taken  to  have  been  then  domiciled. 
The  note  was  made  and  bore  date  on  the  12th  of  ilfay,  1818,  and  was  payable 
to  the  order  of  the  plaintiff  on  the  10th  of  Mayy  1817.  In  the  course  of 
1813,  Tery  shortly  after  the  making  of  the  note,  and  nearly  four  years  before 
it  became  due,  both  parties  quitted  Mulhaunn,  the  plaintiff  going  to  &wit^ 
teriand,  the  defendant  to  England,  where  he  has  ever  since  resided  and  been 
domiciled.  Under  such  a  state  of  facts  the  defendant  seeks  to  apply  the 
189th  article  of  the  Code  de  Commerce  as  a  bar  to  the  present  action,  on  the 
ground  that  it  operates  as  an  annulling  of  the  contract;  as  an  extinguishment 
of  the  claim  and  right  of  action  in  that  country.  That  article  is  found  in  the 
dirision  of  the  Code  de  Commeree  which  relates  to  bills  of  exchange,  and  is 
contained  in  the  following  words :  namely,  **  Section  8d  of  Prescription  ;*' 
"All  actions  relative  to  letters  of  exchange  and  to  bills  to  order,  subscribed 
bj  tradesmen,  merchants,  and  bankers,  or  for  matters  of  commerce,  *  pre- 
scribe themselves'  by  ^"ve  years,  reckoning  from  the  day  of  protest,  or  from 
the  last  suing  out  of  any  judicial  process,  if  there  hath  been  no  judgment,  or 
if  the  debt  Imth  not  been  acknowledged  by  any  separate  act  Nevertheless, 
the  pretended  debtors  shall  be  held,  if  required,  to  affirm  upon  oath  that  they 
DO  longer  owe  the  money,  and  their  widows,  heirs,  &c.,  that  they  hand  fide 
believe  there  is  nothing  more  due.** 

Now,  the  question  is,  whether  the  defendant  has  made  out  affirmatively  \o 
the  satisfaction  of  the  Cburt,  that  this  prescription  has  the  necessary  force 
of  extinguishing  and  annulling  the  contract  upon  the  note,  ipeo  facto,  after 
a  lapse  of  five  years  from  the  time  it  becomes  due  \  for  luiless  the  prescript 
tioQ  has  this  force,  it  operates  on  the  remedy  only,  which,  upon  the  general 
principle  before  laid  down  and  acknowledged,  will  be  govemeid  by  the  lex  fori, 
Slid  not  by  the  lex  loci  contraet4e;  and  ader  giving  every  attention  to  the 
authorities  cited  on  both  sides,  we  think  the  French  law  is  not  shewn  to  have 
the  force  contended  ibr  by  the  defendant.  The  defendant  has  brought 
together  difierent  passages  in  the  Code  de  CommffM,  and  by  contrasting 
them  with  others  which  are  found  in  the  Code  Civil,  has  shewn  it  possible  that 
such  may  be  the  force  and  effect  of  the  article  in  questimi.  But  he  has  pro- 
duced no  distinct  authority  that  the  contract  is  intended  to  be  annulled ; 
whereas,  on  the  contrary,  the  very  terms  of  the  article  itself,  the  authorities 
of  text-writers,  and  the  reason  of  the  thing,  do  so  far  outweigh,  as  it  appears 
to  U8,  the  inference  drawn  from  the  comparison  of  different  parts  of  the  French 
law,  that  we  cannot  but  hold  the  section  relied  upon  amounts  only  to  a  limi- 
tation of  the  remedy  in  the  French  courts  to  the  space  of  ^ve  years,  and  not 
to  an  utter  avoidance  of  the  contract  itself,  at  the  end  of  that  period. 

The  article  itself  begins  by  stating,  **  that  all  actions  prescribe  themselves,'* 
iK>t  *'  that  the  contract  is  prescribed  or  gone;"  the  exception  that "  the  action  is 
Jiot  prescribed  if  the  debt  is  acknowledged  by  a  separate  writing,'*  the  power 
given  to  the  creditor  to  put  the  debtor  to  his  oath  that  he  owes  nothing,  called 
m  tlie  French  law**/*  eerment  deeteoire;^  all  these  circumstances  agree 
with  the  notion  that  it  is  Uie  action,  not  the  debt,  which  is  prescribed  by 
*^e  law.  Again,  the  text-writers  on  the  French  law  lay  down  the  same 
^le  distinctly.  Without  multiplying  authorities,  we  refer  only  to  Pothiet 
^aiU  dee  obHgeaione,  part  8,  chap.  8,  "  Dee  Fine  de  non-reeevoir  et 
Prucriptimie  eonire  lee  ereaneee,^  in  article  6T7,  he  explains  prescription 
"tofae  tlie  bar  from  the  lapse  of  time  which  the  kw  has  fixed  as  the  limit  of 
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C<m^PlwM,  an  action  founded  on  a  debt'*  And  still  further,  in  the  same  sectioo,  nhae  he 
states  the  effects  of  this  species  of  bar,  he  says — *'  Let  fins  de  non^nenmr 
iCeteigneni  pas  la  ereance^  mats  iU  la  rendeni  tneficare,  en  rendant  U  ert- 
ancier  non-receivable  d  intenter  taction  qui  en  naitP  Again, — ^'  Quire  eek, 
quoique  lee  fine  de  nan-recevoir  n^etei^eni  pae,  in  rei  ven'tate,  la  ereann, 
neanmoine  eUee  la  font  preeumer  eteinte  ei  acquittee,  tani  que  la  f%de 
non^ecevoir  eubeisteJ'^  See  Pothier  also,  in  his  Treatiee  an  the  *'  Contrat 
de  Change,  part  1,  cap.  6,  article  4,  De  la  prescription  des  leUres  di  cktmgt, 
where  it  is  laid  down  broadly  by  him,  in  sec.  203,  that  this  ptf«cription  is 
founded  only  on  presumption  of  payment. 

But  from  the  groimd  of  reason  and  expediency,  the  inference  is  still  more 
strong  that  the  prescription  limits  the  action  only,  and  does  not  destroy  the 
debt ;  for  if  the  debt  itself  is  absolutely  gone  by  reason  of  the  lapse  of  five 
years,  without  any  reference  to  the  power  of  the  plaintiff  to  sue  in  the  mean 
time,  what  would  be  the  condition  of  the  creditor  whose  debtor  quits  the 
country  where  this  law  applies  before  the  day  of  payment  arrives,  that  is, 
before  there  is  a  possibility  of  maintaining  the  action,  and  never  returns  to  it 
again?  To  maintain  a  position  so  contrary  to  reason,  very  strong  authoritv 
must  be  expected,  but  none  is  shewn.  On  the  contrary,  the  veiy  text  of 
the  book  from  which  the  distinction  is  first  taken  {Storey,  page  487), 
annexes  to  it  the  condition  that  the  debtor  and  creditor  have  remained  within 
the  jurisdiction  during  the  time  of  the  prescription.  In  this  case  both  are 
absent ;  it  would  be  enough,  however,  to  say  that  the  debtor  was  absent, 
to  call  in  aid  the  maxim  of  the  French,  no  less  than  of  the  civil  law.  **  cimta 
non  valentem  agere  nan  currit  preacriptior 

We  do,  therefore,  think  that  the  law  set  up  on  the  part  of  the  defendant 
amounts  to  no  more  than  a  limitation  of  the  time  for  bringing  the  actioa,  not  io 
an  extinction  of  the  contract;  that  consequently  it  is  no  bar  in  itself  under  aaj 
circumstances,  still  less  where  the  debtor  ceased  to  reside  in  the  oounti? 
where  the  law  prevails  during  the  whole  period  of  time  that  the  debt  was  owipg 
and  due. 

>  This  conclusion  makes  it  unnecessary  to  consider  the  objection  uiiged  on 
the  part  of  the  defendant  to  the  evidence  which  was  offered  at  the  trial,  as 
to  the  effect  of  the  acte  separe,  as  we  place  no  reliance  in  the  judgment 
we  have  given  upon  the  letters  of  the  defendant,  which  gave  rise  to  that 
question.  We  therefore  think  the  verdict  must  be  entered  for  the  plaintiff 
upon  the  general  issue^  as  well  as  upon  the  issues  arising  on  the  special  pleas. 

Judgment  for  the  pbintiC 


JuM  lOA.  Groom^  Assignee  of  Diack,  a  Bankrupt^  v,  Mealey. 

Apleaoftet-off  rpROVER  by  the  plaintiffs,  as  assignees  of  Diack,  to  recover  goods  ifl<l 
th  *aMignec  o^  chattels,  of  which  the  plaintiffs  were  possessed  as  of  their  own  property 

a  bankrupt,       ^g  assienees.     A  second  count  stated,  that  the  defendant  was  indebted  to 

must  shew  that      .        ,  .     .^  -  .,    .       .^^,    ^  •     j  i.„  «k« 

it  is  pleaded  to   the  plaintiffs  as  asstgneee  as  aforesaid,  in  lOOi.  for  money  received  ny  ik 

ftlfs'tJirtly*''^   defendant  for  the  use  of  the  plaintiffs,  as  such  assignees  as  afare$aH  f^ 

applicable.         in   100/.  for  money  found  to  be  due  from  the  defendant  to  the  plaintiffs,  ^ 

such  assignees  as  aforesaid^  on  an  account  stated  between  the  defeodaot 
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and  the  plaintiffs,  as  gnch  assignee*  as  aforesaid.  The  defendant  pleaded  Q^^<^» 
to  the  second  count,  that  the  said  Diack^  before  and  at  the  time  of  his 
becoming  bankrupt,  was  indebted  to  the  defendant  in  300/.,  for  money 
before  then  found  to  be  due  from  Diack  to  the  defendant,  upon  an  account 
before  then  stated  between  them,  which  said  sum  the  defendant  offered  to 
let  off  and  allow,  &c. 
Demurrer  to  the  above  plea  wad  joinder. 

J,  Henderson,  in  support  of  the  demurrer. — Ridoul  v.  Brough  (a)  is  in 
point  with  the  present  case.  That  was  an  action  by  the  assignees  of  a 
bankrupt,  and  the  defendant  pleaded  a  set-off  to  the  whole- declaration,  which 
was  held  ill,  because  part  of  the  demand  was  for  money  received  by  the 
defendant  from  the  plaintiffs,  as  assignees,  since  the  bankruptcy ;  and  if  a 
plea  goes  to  the  whole  declaration,  and  is  bad  as  to  any  one  coiuit,  it  is  bad 
for  the  whole,  Webb  v.  Martin  (b),-  Here  the  debts  are  not  mutual;  for 
the  plaintifis'  demand  is  for  a  debt  due  since  the  bankruptcy,  for  which  the 
bankrupt  never  could  have  had  an  action,  and  the  plea  sets  up  a  debt  due 
from  the  bankrupt  before  the  bankruptcy ;  and  there  must  be  mutual  reme- 
dies, as  well  as  mutual  debts,  otherwise  there  is  no  right  of  set-ofi)  Ryall  v» 
Larkin  (c). 

Mansel,  eonird. — ^It  does  not  appear  upon  this  declaration,  that  the  money 
accrued  due  to  the  plaintiffs  afler  the  bankruptcy.  It  is  perfectly  con- 
sistent with  the  statement  in  the  declaration,  that  the  plaintiffs  are  suing  for 
iQoney  due  from  the  defendant  to  the  bankrupt,  before  he  became  bankrupt. 
If  any  doubt  exists  as  to  the  meaning  of  the  declaration,  the  construction 
should  be  in  favour  of  the  defendant.  No  injustice  can  arise,  because  at  the 
trial  the  judge  would  take  care  that  the  demands  are  mutual,  within  the 
Stat.  6  Geo.  4,  c.  16,  s.  50.  At  all  events,  the  demand  in  the  declaration, 
for  money  due,  on  an  account  stated  between  the  defendant  and  the  plaintiffs 
"  as  assignees  as  aforesaid,"  must  refer  to  money  found  to  be  due  to  the 
Uokrupt  before  the  bankruptcy. 

TiNDAL,  C.  J. — The  declaration  charges  that  the  defendant  was  indebted 
to  the  plaintiffs,  as  assignees,  for  money  received  by  the  defendant,  for  the 
use  of  the  plaintiffs  as  assignees ;  and  then  there  follows  a  claim  for  money 
due  on  an  account  stated.  The  plea  is  framed  generally,  to  embrace  both 
these  claims,  and  it  is  bad ;  for  it  has  not  sufficiently  guarded  itself  by 
shewing  what  species  of  debt  the  set-off  was  pleaded  to.  It  ought  to  have 
shewn  expressly,  that  the  case  to  which  the  plea  was  intended  to  apply,  waa 
one  to  which  it  was  applicable. 

The  other  Judges  concurred. 

Judgment  for  the  plaintiff 

(a)  Cowper.  188.  (c)  \  WUi.  155 
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^^w^'  Shirley  v.  Jacobs. 

JwteiA. 

?bi!i  Sfix-  ^  ASSUMPSIT  against  the  acceptor  of  a  bill  of  exchange  for  30/1    PUa:- 
change,  evil  That  the  defendant  did  not  accept  the  said  bill  of  exchange.    At  the 

Jayment  ml^  *"**•  ^^"^^  ^•"^  ^-  ^''  *^  ^^  Z^rfoii  Sittings,  after  miary  Term,  the 

begiven  to  re-  defendant  proved  a  payment  of  11/.  15«.,  on  account  of  the  bill;  and  the 

magwl^ai?*"  beamed  judge  directed  the  jury  to  find  a  verdict  for  the  amount  of  the  biO, 

thouj^h  it  is  not  minus  the  payment  on  account. 


epecially 
Pleaded. 


P' 


Miller  obtained  a  rule  nin,  to  increase  the  damages  to  the  full  aiaoiuit  of 
the  bill,  on  the  ground  that  evidence  of  part  payment  could  not  be  reoeired 
under  the  plea  on  the  record. 

BampaSf  Serjt.,  and  Maneel,  shewed  cause. — It  is  admitted,  that,  under 
Reg,  Hil.  T.  4  Wm,  4,  payment  in  bar  or  discharge  of  the  action  could  not 
be  proved,  unless  specially  pleaded ;  but  evidence  of  payment,  in  reduction 
of  the  damages,  is  not  within  that  rule.  After  a  judgment,  by  default,  oo  a 
bill  of  exchange,  it  is  referred  to  the  prothonotary  to  ascertain  what  is  due 
for  principal  and  interest.  It  has  already  been  held,  in  several  cases  at  Am 
PriuSt  that  the  evidence  of  part  payment  may  be  received,  although  it  is  not 
specially  pleaded ;  thus  in v.  Padden  (a),  Patteson,  J.,  aHowed  evi- 
dence of  part  payment  to  be  given  in  mitigation  of  damages. 

Miller,  eontrd.— The  rule  of  Hil.  T.  4  Wtn.  4,  is  as  follows :— **  In  eten- 
species  of  assumpsit,  all  matters  in  confession  and  avoidance,  including  not 
only  those  by  way  of  discharge,  but  those  which  show  the  transaction  to  be 
either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise. 
shall  be  specially  pleaded.  JSa?.  yr.,  infancy;  coverture;  release;  pojmenl; 
performance;  illegality  of  consideration,  either  by  statute  or  common  bv; 
drawing,  indorsing,  accepting,  &c.,  bills  or  notes,  by  way  of  accommodation; 
set-ofi*;  mutual  credit;  unseaworthiness;  misrepresentation;  concealment; 
deviation ;  and  various  other  defences,  must  be  pleaded."  A  set-off  muft 
now,  without  doubt,  be  specially  pleaded,  whether  it  applies  to  the  whole  or 
a  part  of  the  declaration ;  and  the  same  reason  would  apply  to  require  that 
payment,  jot  part  payment,  should  also  be  pleaded. — [  Vaughan,^. — ^A  set-off 
is  in  the  nature  of  a  cross  actbn.] 

TiNDAL,  C.  J.-— I  think  the  meaning  of  the  rule  is,  that  payment  cannot  be 
proved  in  answer  to  the  action,  unless  it  is  specially  pleaded.  Here  the  evi- 
dence was  not  oflered  as  an  answer  to  the  action,  but  only  in  reduction  of 
the  damages.  The  jury  have  two  points  to  consider  under  any  circum- 
stances ;  one  is,  whether  the  issue  is  to  be  found  for  the  plaintiff  or  the 
defendant ;  the  other  is,  the  amoimt  of  the  damages  which  the  plaintif  has 
sustained.    To  ascertain  the  latter,  the  measure  would  be  that  portion  of  the 

(a)  Sewell't  Dig.  S75.    The  foUowing  ii  only  be  used  by  wi^  of  liqaidiUioD  ofdi- 

the  MS.  note  of  this  case.    •'  A  plea  of  mages.**    Pier  Pattewn,  J.  m»dieHer»- 

payment  which  operates  as  a  bar  to  the  sizes,  March,  1835.    Bot  it  doei  not  here 

action,  is  not  supported  by  proof  of  pay-  appear  what  the  pica  was,  it  voold  ntber 

meat  of  a  imaller  sum.   Such  evidence  can  seem  to  have  been  a  plea  of  pa^fmnU. 
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IhTI  which  remains  unpaid,  and  the  interest.  Before  the  new  rules,  u&der  the' 
geoeral  issue,  the  plaintiff  was  always  allowed  to  prove  a  payment  on  account, 
io  reduction  of  the  demand,  even  although  it  was  made  after  issue  joined ; 
90  DOW  I  think  it  may  be  given  in  evidence,  for  the  purpose  of  reducing 
the  amount  of  the  damages.  It  would  be  singular,  if  the  jury  saw  pay- 
ment after  payment  indorsed  on  the  bade  of  the  bill,  that  they  should  be 
compelled  to  give  a  verdict  for  the  full  amount  ibr  which  it  was  originally 
^fen.  When  judgment  goes  by  default,  evidence  of  part  payment  is  always 
receired ;  and  I  do  not  think  that  the  new  rules  intended  to  put  the  de- 
fendant in  a  worse  situation  as  to  damages  than  he  was  in  before. 

Park,  J. — ^I  think  it  right  to  mention,  that  I  have  refused  to  allow  evidence 
of  part  payment  to  be  received,  where  it  was  not  specially  pleaded ;  but  I  am 
ahrays  willing  to  give  further  consideration  to  any  decision  which  I  have 
given.  I  agree  that,  although  such  evidence  cannot  now  be  given  in  bar  of 
the  action,  unless  specially  pleaded,  it  may  given  in  reduction  of  damages. 

Gasblbb,  J.— I  agree.  If  we  were  to  hold  the  contrary,  we  could  not 
leoeiTe  evidence  that  ike  whole  debt  was  paid  after  issue  was  joined. 

Vaughar,  J. — I  am  of  the  same  opinion.  The  letter  and  spirit  of  the  rule 
is,  that  you  shaH  not  gvve  any  thing  in  evidence  which  goes  to  the  root  of  the 
action,  unless  it  is  pleaded.  All  the  mattm  mentioned  in  the  rule  are  those 
which  go  to  the  foundation  of  the  action. 

Rule  discharged. 


Dob  dem.  Watt,  Esq.  t;.  Morris. 

^iECTMENT  brought  to  recover  possession  of  certain  lands  in  the  county  i.  AnenckMure 
of  Rmbkw;  and  the  deelaraiton  contained  a  demise  by  the  lessor  of  the  ^J^mii*"^" 
plainti^  on  the  15th  of  December,  in  the  first  year  of  his  present  Majesty's  made  on  a  ma- 

jgi«n  nor  belonging 

V"  to  the  Crown, 

The  defendant  pleaded  not  guilty,  and  the  cause  was  tried  at  the  last  which  wae  held 
•*»i*«  for  the  county  of  Herefwdy  when  the  jury  found  a  verdict  for  the  iHthout^pay- 
fessorof  the  plaintiff,  damages  one  shilling,  subject  to  the  opinion  of  the  Court  ™J"*  of  rentier 
^  the  following  case : —  ledg^ent. 

The  manor  of  hcoedy  in  the  county  of  RadMwr,  and  the  waste  within  the  ^J  X^ZZ^ 
***%!  vere,  bng  before  and  at  the  time  of  making  the  enclosure  hereinafter  certain  oom- 
'^nitkmed,  and  from  thenceforth,  until  the  conveyance  to  the  lesaor  of  the  ^i^lT^f  57^^ 
P^tiff  hereinafter  mentkmed,  in  the  possession  of  our  lord  the  King,  who  Oeo*  s>  c.  97.  to 
^,  dttiiiig  all  that  time,  seized  thereof  in  his  demesne,  as  of  fee  in  right  of  the  plaintifl; 

Ihs  Oown.  ^.^°  brought  an 

fie^  and  at  the  time  of  the  said  enclosure,  the  premises  now  in  the  pos-  recover  the  en- 
««8ion  of  the  defendant,  and  the  possession  of  which  is  sought  to  be  Ih^t^Iuh^h"' 
<^^rered  by  the  present  ejectment,  were  waste  lands,  within  and  parcel  of  ^e  Crown 
♦^  ««d  manor  of  Uc^.  Sitd  thTparty 

In  the  year  1803,  the  said  premises  were,  without  the  leave  of  our  lord  the  JJ /^JJ^J^e  **^ 

the  lessor  of  the  plaintiff  was  not  entitUd  to  bring  an  ejectment. ' 
2.  The  commissioners  have  no  power  under  57  Geo.  3,  c.  97,  to  sell  to  a  subject  the  right  to 
recorer  property  to  which  the  Crown  had  only  a  right  of  possession. 
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Cam,  Pleat.  King,  taken  in  from  the  said  waste,  and  were  then  enclosed,  and  hare  been 
held  and  occupied  from  that  time  to  the  present  as  enclosed  land,  sepaiate 
and  divided  from  the  unenclosed  and  waste  lands  of  the  said  manor ;  and  no 
acknowledgment,  or  pajrment  of  rent,  was  proved  to  have  been  made  by  the 
occupier  thereof 

In  the  year  1826,  the  lessor  of  the  plain tiflT  pm  chased  from  our  lord  tk 
King  the  said  manor  of  hcoed  and  other  property,  and  the  same  was  con- 
veyed to  him  by  the  following  instrument,  which  was  duly  executed,  in  cm- 
formity  with  the  provisions  of  the  57th  Geo.  3,  c.  97. 

"  By  the  Commissioners  of  his  Majesty's  Woods,  Fore»ts^  and  Land  Re 
venues, —        ^ 

*'  These  are  to  certify,  that,  in  pursuance  of  a  warrant  from  the  right  honour- 
Me  the  Commissioners  of  his  Majesty's  Treasury  of  the  United  Kingdon  uf 
Great  Briiain  and  Ireland^  bearing  date  the  19th  day  of  Auguit,  1826, 
the  right  honourable  Charlee  Arhuthnot  and  William  Daeret  Adamt,  esq., 
two  of  the  commissioners  of  his  Majesty's  Woods,  Forests,  and  Land  Re- 
venues, for  and  on  behalf  of  the  King's  most  excellent  Majesty,  hxn 
contracted  and  agreed  with  Jamee  Watt,  of  Aston,  in  the  county  of  fTof- 
wick,  esq.,  for  the  sale  to  the  said  James  Watt  of  all  that  the  manor  of 
Iscoed,  in  the  county  of  Radnor,  with  the  rights,  members,  and  appur- 
tenances thereto  belonging ;  and  all  those  rents,  and  yearly  sums  of  mooej. 
due  and  payable  to  the  lord  of  the  said  manor,  commonly  called  quitreob, 
rents  of  assize,  and  customary  rents  whatsoever,  to  the  said  manor  beioog- 
ing  or  appertaining,  due,  payable,  or  issuing  out  of  all  and  every  the  lands 
tenements  and  hereditaments,  reputed,  accepted,  taken  or  known  to  be  part 
or  parcel  thereof,  or  belonging  to  the  said  manor ;  and  also  all  courts  barco 
and  courts  leet,  fines,  waifs,  estrays,  deodands,  escheats,  forfeitures,  rdiefN 
heriots,  services,  goods  and  chattels  of  felons  and  fugitives,  of  outlawed  per- 
sons, and  of  persons  put  in  exigent,  hawking,  hunting,  fishing,  fowling,  vA 
all  quarries  of  stone  and  slate  of  every  description,  and  all  other  franchise^. 
liberties,  privileges,  immunities,  profits,  commodities  and  advantages,  with  til 
and  every  their  appurtenances,  to  the  said  manor  and  royalties  thereof  be- 
longing, or  in  anywise  appertaining  (except,  nevertheless,  and  alvir^ 
reserving  to  his  Majesty,  his  heirs  and  successors,  out  of  the  said  sale,  ^ 
which  the  contracting  and  agreeing  is  hereby  certified,  all  and  eveiy  adwf- 
sons,  free  dispositions,  rights  of  patronages  and  presentations  of  chtircbes. 
vicarages,  and  chapels,  within  the  said  manor ;  and  all  fee-farm  rents,  Jioi 
being  manorial  rents,  belonging  to  the  Crown,  as  lord  of  the  said  manor,  piy- 
able  out  of  or  in  respect  of  any  premises,  within  the  said  manor ;  and  also  ill 
mines  and  minerals  whatsoever  within  the  same,  with  full  power  to  woHc  the 
same,  and  every  of  them,  as  fully  and  effectually  as  if  this  sale  had  not 
been  made) ;  which  said  manor  and  premises  are  part  of  the  possessions  or 
land  revenues  of  the  Crown,  within  the  ordering  and  survey  of  the  Court  i^ 
Exchequer,  at  or  for  the  price  or  sum  of  1,200/.  of  lawful  money  of  G^ 
Britain,  to  be  paid  by  the  said  James  Wait  into  the  Bank  o^  England,  9^ 
carried  to  the  account  of  the  public  moneys  of  the  commisswners  of  bis  Ma- 
jesty's Woods,  Forests,  and  Land  Revenues,  being  *  The  Woods  and  Fore*^ 
Fund;'  and  from  and  immediately  after  the  payment  of  the  said  siud  ^^^ 
the  Bank,  in  manner  aforesaid,  and  the  enrolment  of  this  certificate,  aw)  ^^ 
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receipt  for  the  said  purchase-monej.  in  the  office  of  the  auditor  of  the  land     <Agi^gy. 

rereDues  for  the  county  aforesaid*  and  thenceforth  for  oyer,  the  said  Jamet 

WaU,  and  his  heirs  or  assigns,  fhaU  be  adjudged^  deemed^  and  taken  to  he 

w  the  actual  eeizm  and  poeeession  of  the  said  kereditamente  and  premieee^ 

so  bj  him  purchased ;  and  shall  hold  and  enjoy  the  same  peaceably  and 

quietly,  freed  and  discharged  from  all  claims  and  demands  of  his  Majesty,  his 

beira  and  successors,  or  of  any  person  or  persons  claiming  under  him  or 

tbem  (except  as  before  excepted),  and  in  as  full  and  as  ample  a  manner,  to 

all  intents  and  purposes,  as  his  Majesty,  his  heirs  or  successors,  might  or 

could  have  held  or  enjoyed  the  same,  if  such  sale  had  not  been  made ;  by 

foice  and  virtue  of  an  Act  of  Parliament,  passed  in  the  57th  year  of  the  reign 

of  his  late  Majesty  King  George  the  Third,  c.  97,  intituled,  *  An  Act  for 

ntifying  Articles  of  Agreement  entered  into  by  the  right  honourable  Henry 

HaU,  Viscount  Gage,  and  the  Commissioners  of  His  Majesty's  Woods,  Forests, 

aod  Land  Reyenues,  and  for  the  better  management  and  improvement  of  the 

Land  Revenues  of  the  Crown.'    Given  under  our  hands,  this  SOth  day  of 

Diciwtber,  in  the  year  of  our  Lord  1826. 

*'  {Signed,  Ac.)" 

No  demand  of  the  possession  of  the  premises  was  made  upon  the  defendant 
Morrii,  before  the  commencement  of  the  ejectment ;  but  a  notice  by  the 
lessor  of  the  plaintiff  to  quit  on  the  11  th  of  December  then  next,  was  on 
the  13th  of  November,  1830,  and  before  the  commencement  of  the  ejectment, 
senred  oo  the  tenant  in  possession. 

The  said  Jamee  Watt  is  the  lessor  of  the  plaintiff  The  declaration  was 
served  on  the  defendant  on  the  28th  of  December,  1833. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  lessor  of  the 
plaintiff  is  entitled  to  recover  the  possession  of  the  premises  by  this  ejectment 

H  V.  Richarde,  for  the  lessor  of  the  plaintiff  (a). — What  were  the  rights 
of  the  Crown  when  this  ccmveyance  was  made?  In  Co.  Lit,  41  b,  it  is  said, 
''Against  the  King  there  shall  be  no  occupant  because  nullum  tempue  occurrit 
Rigi;  and  therefore  no  man  shall  gain  the  King's  land  by  priority  of  entry." 
And  m  the  same  book,  57  b,  "  Against  the  King  there  is  no  tenant  at 
soflennce,  but  he  that  holdeth  over  in  the  cases  aforesaid  is  an  intruder  upon 
the  King,  because  there  is  no  laches  imputed  to  the  King  for  not  entering." 
Shii  V.  Arehbiehop  of  York  (6),  recognizes  the  same  principle,  and  in  Bae, 
Abr.  tit.  "  Prerogative"  6,  it  is  said,  '*  From  the  presumpticm  that  the  King 
is  daily  employed  in  the  weight  and  public  aflhirs  of  government,  it  hath 
become  an  established  rule  at  common  law,  that  no  laches  shall  be  imputed 
to  him,  nor  he  any  way  to  suffer  in  his  interests,  which  are  certain  and  per« 
DttneDt ;  and  this  his  privilege  quod  nullum  tempue  occurrit  Regi  had  been 
<^ODfared  by  the  Statute  de  Prmrogativo  Regie^  It  is  therefore  clear  that 
^^  had  been  no  adverse  possession  against  the  Crown,  when  the  conveyance 
^u  made  to  the  lessor  of  the  plaintiff,  and  the  words  of  the  grant  are  suf- 
ficiently hrge  to  pass  all  the  interest  which  the  Crown  had  at  that  time.  The 
vord  manor  has  a  very  extensive  s^nification ;  for  it  will  pass  **  All  the 

ifl)  In  Peel  ▼.  (hBem,  and  two  other  and  decided,  at  in  the  preientcaie;  a  report 

^^»  which  were  argved  by  Talfinwd,  of  thote  casei  ii  tberefofe  oanecesiaiy. 

Serjt.  aadifiMif.tlie  same  point  wat  railed  (6)  1  Hob.  315. 

VOU  I  Q 
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Com,  PisA     demesnes,  that  is,  ail  the  lands  whereof  the  lord  is  seised  witUa  the 

and  also  the  freehold  of  all  the  lands  held  by  oopyfaolderS)  or  other  castoiittiy 
tenants,  together  with  all  the  wastes/'  CruiM  Digt.  (e);  and  in  thiscoD- 
yeyance  it  is  said,  **  The  said  J€Mie9  Waii^  his  heirs  or  asngns,  sfaill  be 
adjudged,  deemed,  and  taken  to  be  in  the  actual  seizin  and  possession  of  the 
said  hereditaments  and  prenuses,  and  shall  hold  and  enjoy  the  same  in  u 
full  and  as  ample  manner,  to  all  intents  and  puiposes,  as  his  Majesty,  lui 
heirs  or  successors,  might  or  could  have  held  and  enjoyed  the  same,  if  sad  | 
sale  had  not  been  made."    The  Crown  being,  therefore,  in  ccmteraplatioii  of  . 
law,  in  actual  possession  of  the  land  eodosed  from  the  waste,  the  effect  of  I 
the  purchase-deed  is  to  carry  the  enclosure,  and  an  actual  aeizin  is  conieiKd  | 
on  the  lessor  of  the  plaintiff. 

I 
E.  F.  Wiilic^ms,  eantrd. — It  is  not  contended  that  a  subject  can  onst  ^ke 
King,  or  that  the  King  can  be  afiected  by  any  adrerse  possession  bj  the 
subject.  But  this  ejectment  cannot  be  sustained  for  two  reasons : — Fint^ 
The  land  which  was  enclosed  in  1803,  did  not  pass  by  the  oonveyajiceL  B; 
Statute  1  Ann.  c.  7,  see.  5,  no  grant  for  any  manor  or  lands  belonging  to  the 
Crown  shall  be  made  for  more  than  thirty-one  years,  or  three  lives;  and  this 
convejraAce  to  the  lessor  of  the  plaintiff  could  only  be  made  by'Tirtae  of  the 
Statute  57  Geo.  8,  c  97.  Sec.  4  of  that  Statute,  enables  the  oonrnisBisnen 
to  sell  any  manors  or  any  waste  lands.  Here  the  Court  will  lean  agsnst 
extending  the  grant  by  implication,  and  as  the  waste  lands  are  not  mentionei) 
in  the  grant,  the  waste  lands  did  not  pass ;  for  this  is  not  like  a  oase  betweea 
two  subjects,  where  under  the  w<»d  manor,  the  wastes  might  psss  as 
appendant.  Therefore,  the  grant  of  the  waste  lands  ought  to  have  been  by 
special  words,  if  it  was  intended  they  should  pass. 

Secondly^  It  may  be  admitted  that  the  King  was  in  the  legal  possession  of 
these  waste  lands,  but  he  was  not  enabled  to  transfer  to  a  subject  the  right  to 
leooyer  them  by  ejectment  A  chose  in  action  and  a  right  of  entry  are  nut 
assignable,  31S  Hen.  8,  c.  9.— [Tfnd^  C  J.— Is  the  Kkig  bound  by  thit 
Statute,  and  does  it  include  personsl  actions  ?]— In  the  Cm0  o/EcdehMtif^ 
FV*0n«  (d)f  it  is  said  that  the  King  may  be  bound  by  a  Statute,  ahbongh 
not  named ;  for,  **  The  King  being  head  of  the  Commonwealth,  cannot  be  an 
instrument  to  defeat  the  purvieiw  of  an  act  of  Parliament  nade  pro  bwo 
pvbUco^  But,  admitting  that  the  82  Hen.  8,  c.  9,  is  not  applicable,  and  that 
the  King  may  grant  a  chose  in  action,  has  he  transferred  his  right  in  the  present 
case!  In  Dyer^  1  b  (#),  it  is  said,  ''The  King  can  grsnt  an  action  sfter  he 
has  *cause  of  action,  but  not  of  trespass,  because  it  is  uncertain."  In  the 
Marqme  of  Wtnohetier's  CBtee  (/),  it  is  said,  '<  Admitting,  in  this  esse,  the 
writ  of  error  had  been  given  to  the  Queen ;  yet  it  was  resolved  thit  by 
die  general  grsnt  of  the  said  manor  of  Merle^ter,  and  of  aU  ber  interest, 
claim  and  demand  in  it,  although  it  were  made  de  gratia  epenaU  et  9M  cnta 
seieniia,  ei  mero  moiu,  that  the  writ  of  error  did  not  pasa,  because  if  the 
King  could  grant  it,  it  nnist  be,  by  his  prerogative,  for  no  oommon  peram  ctn 
do  it,  and  therefore  it  ought  te  be  granted  by  express  and  precise  wonh.'* 
In  Ford  and  SheUm^4  oa8e<^),  it  is  s«d  upoh  the  subject  of  royal  gisots> 

.  (c)  Tit  intii.  84.  (/)  S  R«p.  4.  b. 

id)  5  Rep.  15  b.  iff)  \2  Rqp.  9. 

i€)  Note  7. 
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"  For  what  the  King  can  grant  only  by  his  prerogatiye,  can  nev^r  pass  by      Cam.  Pleats 

general  words.''    It  has  been  contended  that  the  King  must  be  taken  to  have      i^I^d^ 

been  in  actua]  possession  of  the  waste  lands,  meaning  th^t  no  adverse  possession        Watt 

nins  against  him ;  but  the  hw  recognizes  that  the  King  may  be  out  of  posses*       Moaaik 

sion,  for  Stat.  21  Jae.  1,  c  14;  9  Geo.  3,  c.  16  (the  nuUum  iemjms  act), 

and  10  Geo.  4,  c  60,  sec.  96,  are  all  framed  upon  a  supposition  that  the 

King  may  be  out  of  actual  possession.    If  the  King  is  out  of  possession,  he 

nnist  proceed  by  an  information  of  intrusion,  21  Joe.  1,  c.  14,  Sir  Geo, 

Rifud^e  case  (A).    In  all  cases  where  the  crown  possesses  a  prerogative  right, 

it  is  enforced  with  moderation ;  but  in  the  hands  of  a  subject  it  may  be  con^ 

verted  into  an  engine  of  oppression.     But  the  graptee  of  the  King  has 

Dot  the  same  privileges  which  the  King  had.  Year  Book,  14  Hm.  4,  9  B.    In 

Crocker  v.  Dormer  (i),  it  is  said  to  be  a  general  rule,  "  that  nothing  shall 

pws  to  or  from  the  Queen,  but  by  matter  of  record."— [TtiMfa/,  C.  J.— In 

lamberi  y.  Taylor  (J),  where  there  was  a  grant  by  the  King  after  an  in- 

qoisition,  of  a  chattel  interest  belonging  to  a/#/o  de  m,  the  rights  of  a  grantee 

of  the  Crown  were  much  discussed.] 

Cur.  adv.  vuli, 

TiPfDAL,  C.  J. — Two  objections  have  been  taken  by  the  defendant^  againsi 
the  plaintiff's  right  to  recover  in  this  ejectment ;  one,  that  the  enclosed  parcels 
of  waste  land  for  which  this  ejectment  is  brought,  did  not  pass  to  the  lessor  of 
the  plaintiff  under  the  contract  of  sale  made  by  the  commissioners ;  the 
other,  that  imder  the  circumstances  stated  in  the  special  case,  the  right  of 
maintaining  an  ejectment  is  barred  by  the  Statute  of  Limitations,  21  Jac.  I, 
^'  16»  8.  1 ;  and  we  think,  upon  the  best  consideration  we  can  bring  to  the 
€s^  which  is  altogether  new  in  its  circumstances,  the  enckised  parcels  o. 
waste,  which  are  the  subject  of  this  action,  did  not  pass  from  the  crown  to  the 
purchaser  under  the  contract  and  certificate  stated  in  the  special  case. 

In  order  to  ascertain  whether  those  enclosures  passed  or  not,  it  will  be 
convenient  to  consider,  Firsi,  what  was  the  eiact  interest  or  right  of  the 
crown  in  such  enclosures,  at  the  time  the  certificate  of  the  oonunissioners 
was  granted. 

Secondly,  what  interest  or  rights  of  the  crown  the  ^commissioners  are 
empowered  or  authorized  by  the  Statute  57  Geo.  3,  to  sell  to  purchasers. 

l^aetly,  whether  the  certificate  is  so  framed  as  to  pass  the  interests  or 
rights  of  the  crown  in  the  same,  supposing  the  commissioners  to  have  power 
to  make  sale  theredl 

first,  at  the  time  of  making  the  contract,  that  is  in  the  year  1826,  it  ap« 
pesrs  from  the  facts  stated  in  the  special  case,  that  with  respect  to  the  parcels 
of  waste  land  in  question,  there  had  been  a  possession  adverse  to  the  crown  for 
twenty-three  years,  during  which  time  they  had  been  separated  and  divided 
^rom  the  unenclosed  and  waste  lands  of  the  manor.  In  the  course  of  the  ailment 
considerable  stress  was  placed  by  the  counsel  for  the  pkintiff,  on  the  general 
and  acknowledged  principle  of  law,  that  the  King  can  never  be  put  out  of 
possession  by  the  wrongful  entry  of  a  subject  The  authorities  cited, 
Coke  LiL  41  (b),  57  (b),  227  (b),  and  also  Staundf.  Prmrog.  Reg.  56  (b), 
are  quite  decisive  on  that  point.    And  upon  that  principle  it  was  further 

(A)  9  Rep.  95.  b.  (j)  4  Birn.  &  Cres.  4S8. 

(0  I  Pophain,  27. 

Q  2 


820  TERM  REPORTS  in  thb  COMMON  PLEAS. 

Gom^^Mf.  oobtended  that  at  the  time  of  making  the  contract  the  King  was  as  fully  in 
possession  of  those  parts  of  the  wastes  of  the  manor  which  were  wrongfiiny 
enclosed,  as  of  the  remainder  of  the  wastes  which  were  still  imenckwed.  It 
may  be  doubtful  whether  the  geneFsl  expression,  above  referred  to,  did  at 
any  time  intend  more  than  that  the  remedies  given  by  the  law  to  the  King 
for  such  a  wrong,  were  remedies  which  supposed  him  to  be  still  remaining 
in  possession,  such  as  an  information  of  intrusion,  which  was  in  the  nature 
of  an  action  of  tre^ss,  quare  elaumm  freffii,  or  the  right  to  charge  the 
trespassers  in  account,  as  his  bailiffs,  for  the  profits  of  the  premises,  of  whidi 
the  possession  was  so  wrongfully  taken  :  at  all  erents,  however,  giving  the 
fullest  extent  to  that  common  law  principle,  since  the  Statutes  of  21  Jae. 
c  14,  and  9  G0O,  3,  c.  16,  it  seems  impossible  to  contend  that  there  mj 
not  be  an  adverse  possessbn  to  the  crown  in  point  of  fact,  whatever  mar 
be  its  construction  in  point  of  law ;  for  the  former  Statute  begins  by  pro- 
viding a  remedy  wherever  the  King  hath  been  out  of  possessitm  by  the  space 
of  twenty  years ;  and  the  Statute  of  9  Geo.  3,  c.  16,  sec.  1,  enacts  that  **  the 
King  shall  not  at  any  time  thereailer  sue,  impeach,  question  or  implead  aoy 
person  of  or  concerning  any  manors,  lands,  &c.  by  reason  of  any  right  or 
title  which  hath  not  first  accrued  or  grown  within  the  space  of  sixty  years 
Aext  before  the  first  commencing  of  any  suit  by  his  Majesty  ;^  under  both 
which  Statutes,  and  more  particularly  under  the  former,  is  contained  a  legisla- 
tive recognition  that  there  may  be  an  adverse  possession  in  fact  against  ihe 
crown,  however  in  point  of  law,  with  respect  to  the  nature  of  the  remedy,  the 
possession  may  be  still  considered  as  in  the  King.  But  it  is  to  the  Statute 
21  Joe.  1,  c.  14,  that  reference  must  be  more  particularly  made,  in  order  to 
determine  the  exact  position  and  rights  ofthe  crown  as  to  the  enclosures  which 
are  the  subject  of  this  action,  at  the  time  of  making  this  contract  And  by 
that  Statute  it  is  enacted  '*  that  whensoever  the  King  hath  been  or  shall  be 
out  of  possession  by  the  space  of  twenty  years,  or  hath  not,  or  shall  not  hate 
taken  the  profits  of  lands,  &c.  within  the  space  of  twenty  years  before  any 
information  of  intrusion,  brought  to  recover  the  same ;  that  in  every  such  case 
the  defendant  may  plead  the  general  issue,  and  shall  not  be  pressed  to  plead 
specially  ;  and  that  in  such  cases  the  defendant  shall  retain  the  possession  he 
had  at  the  time  of  such  information  exhibited,  until  the  title  be  tried,  found 
or  adjudged  for  the  King.'* 

Now  the  enclosures  in  question  having  been  made  and  continued  for  more 
than  twenty  years  before  the  contract,  and  during  the  whole  of  that  period, 
the  occupiers  of  the  same  having  been  in  actual,  though  wrongful  possessiofl, 
and  no  part  of  the  profits  thereof  having  been  taken  by  the  crown  within  the 
last  twenty  years,  it'  folk>ws  necessarily  from  the  enactment  of  the  Statotei 
that  if  the  crown,  at  the  time  of  making  the  contract,  had  been  desirous  to 
regain  the  possession  in  fact,  it  must  have  brought  an  informatioo  o(  io^ 
sion ;  and  that  if  such  information  had  been  brought,  and  the  defendant  bad 
pleaded  the  general  issue,  he  would  have  been  entitled  to  retain  the  posses^ 
sion  which  he  then  had  against  the  crown,  ''until  the  title  was  tried,  found, or 
a^judgiBd  for  the  King."  If  such,  then,  was  the  right  of  the  crown,  and  saA 
the  situation  of  the  intruder,  even  against  the  crown  itself  it  is  obvious  thai 
the  purchaser  cannot  be  in  a  better  or  more  favourable  conditioo;  (off  ^^ 
the  express  enactment  of  the  Statute  57  Geo.  3,  c.  97,  s.  6,  the  purchtf^i 
after  the  enrolment  of  the  certificate,  "  shall  be  deoned  to  be  in  *<^^ 
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Man  and  poesessioil  of  the  premises,  rights,  and  interests  by  him  pur>  Cm.  FImm. 
cfaued,  and  that  he  shall  hold  the  same  as  fully  and  amply  to  all  intents  and 
purposes  as  his  majesty  might  hare  done  if  such  sale  had  not  taken  place.^ 
Such  being  the  rights  of  the  crown  previous  to^  and  at  the  time  of  making 
the  oontiact  of  sale  by  the  commissioners ;  the  next  question  is,  whether  the 
commissioners  have  power  under  the  57  Geo.  3,  c  97,  to  make  sale,  and  dis- 
pose of  property,  the  actual  possession  whereof  the  crown  could  not  recover, 
except  by  a  prerogative  process  in  a  court  of  law ;  and  in  construing  that 
Statute^  we  think  no  reliance  ought  to  be  placed  upon  the  acknowledged 
doctrine  that  the  King  may,  by  his  prerogative,  assign  a  right  of  action,  or  a 
chose  in  action ;  because  this  is  no  conveyance  or  assignment  by  the  King 
at  all ;  it  is  a  sale  by  commissioners,  who  are  putting  in  force  the  powers 
lor  the  first  time  given  to  them  by  that  Statute;  and  we  think  that  Statute 
must  be  construed  by  the  same  rules  of  construction  as  any  other  act  of 
Parliament.  Now,  by  the  second  section  of  that  Statute,  the  commissioners 
are  authorized  and  empowered  to  contract  and  agree  with  any  person  for 
the  sale  of  part  or  parts  of  the  possessions  or  land  revenues  of  the  crown^ 
which  shall,  in  the  judgment  of  the  commissioners,  be  desirable  to  be  sold ; 
which  possessions  the  section  proceeds  to  distribute  into  two  distinct  classes 
of  property,  there  enumerated ;  of  which  the  first  comprises  incorporeal,  and 
the  second,  corporeal  hereditaments :  and  we  think  it  is  only  necessaiy  to  read 
the  clause  to  be  able  to  see  that  there  is  nothing  contained  in  it  which  points 
in  the  most  remote  way,  to  the  giving  the  commissioners  any  authority  or 
power  to  sell  to  the  subject  a  right  of  recovering  the  possession  of  wastes,  or 
any  fwoperty  whereof  the  crown  was  not  in  possession  in  fact,  although  in 
contonplation  of  Uw  it  might  be  deemed  to  be  so  for  some  purposes, 
whether  such  recovery  was  to  be  efiected  by  bringing  a  writ  of  intrusion,  or 
bj  the  finding  of  an  office,  or  by  any  other  prerogative  process  whatever. 

But,  thirdly,  even  admitting  the  commissioners  to  be  invested  with  ths 
power  to  contract  for  the  sale  of  the  right  to  recover  the  possession  of  these 
lands ;  have  they,  in  point  of  fact,  exercised  the  power  on  the  present  oe« 
casion  ?  and  we  think  they  have  not.  That  the  certificate  must  contain  a 
description  of  the  premises  agreed  to  be  sold,  appears  from  the  6th  section, 
which  enacts  '*  that  they  shall  grant  to  the  purchaser  a  certifk»te  under  their 
hands,  describing  the  premises  to  be  sold."  Now  the  description  in  this 
case  is  simply  this :  "  aJl  that  the  manor  of  lieoedf  with  the  rights,  mem- 
bers, and  appurtenances  thereto  belong^,  and  all  rents  and  courts  baron, 
and  other  inddents  thereto,  Ac."  The  only  operative  word  with  respect  to 
the  subject  of  this  dispute  is  ^  manor;"  but,  admitting  the  generality  of  that 
torm  in  its  utmost  latitude,  and  holding  it  to  comprise  all  demesne  lands  and 
wastes  of  the  manor,  we  think  it  cannot  be  contended,  upon  any  principle  of 
legmi  constnicticm,  to  include  hmd  in  the  possesskm  of  strsngers,  who  could 
not  be  turned  out  of  possession  thereof,  except  by  inibrmation  or  inquest  of 
office.  Besides,  under  the  inibrmation  of  intruskm,  the  crown  would  not  only 
be  entitled  to  a  judgment  that  the  defendant  shall  be  amoved  firom  the  pos- 
session, but  in  some  instances  to  a  judgment  for  damages  also;  as  where  the 
wrong  doer  has  cut  the  King's  trees,  Satii  Rep.  49,  a  consequence  sUU 
further  removed  from  the  sale  of  the  manor  to  a  subject  And  even  if  these 
parcels  of  waste  land  had  not  been  out  of  the  actual  possession  of  the  crown 
Ibr  twenty  years,  so  as  to  fidl  within  the  Statute  of  21  Joe,  I,  c  14,  ytii^ 
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Cmi.  Plau. 

pOK  dem. 
Watt 

r. 


if  they  had  been  separated  and  divided  from  the  remainder  of  the  wastes 
of  the  manor,  and  held  adversely  to  the  crown  for  so  long  a  period  of  time  as 
to  be  publicly  and  generally  known  by  name,  or  otherwisct  as  parcels  of  laod 
distinct  from  the  wastes  of  the  manor,  we  should  have  been  strongly  of 
opinion  that  such  enclosures  would  not  have  passed  under  the  word  **  maoor,'' 
the  only  word  in  the  certificate  which  is  descriptive  of  land  of  any  kind;  the 
more  particularly,  as  the  Statute  points  to  the  necessity  of  a  descriptioo  of 
the  premises  contracted  to  be  sold,  tolenable  the  officers  of  the  crown  lo 
know  what  is  left ;  and  as,  in  the  enumeration  of  such  property,  the  word 
manor  is  found  in  that  division  which  comprises  incorporeal  hereditameou, 
and  uHute  lands  in  that  class  of  words  which  comprise  hereditaments  of  i 
corporeal  natura 

We  hold  it  unnecessary,  therefore,  to  enter  upon  a  discussion  of  the  died 
and  operation  of  the  Statute  of  Limitations,  upon  the  present  action  of  eject- 
ment, as  we  ground  our  judgment  on  the  points  of  law  before  particularlj 
mentioned,  that  the  intruders,  after  twenty  years'  adverse  possessioo,  were 
protected  even  against  the  crown  itself,  until  a  judgment  in  intrusion;  that 
the  commissioners  were  not  empowered,  by  the  Statute,  to  sell  any  propertr 
of  the  crown  so  circumstanced ;  and  that  there  is  nothing  in  this  certificate  of 
sale  to  shew  they  intended  so  to  do,  even  if  they  bad  the  power.  And  we 
think  this  determination  is  consistent  with  the  justice  of  the  case,  no  less  tioD 
with  the  law;  for  great  fraud  might  often  be  practised  on  the  crown,  i 
under  a  contract  of  sale,  by  so  general  a  descriptnn  as  that  of  the  present, 
all  encroachments  should  be  held  to  be  included  to  any  value,  however  great 
imd  however  ancient,  so  that  they  were  made  within  ^the  last  sixty  years; 
and,  on  the  other  hand,  great  hardship  might  be  frequently  occasioned  U) 
persons  who  never  would  have  been  disturbed  in  their  enjoyment,  bowerer 
wrongfully  acquired  originally,  if  the  manor  had  still  remained  in  the  baodi 
of  the  crown.  It  is  sufficient  to  advert  to  the  later  Statute  lOtb  Geo^  i 
^  60,  s.  96,  which  is  made  an  pari  maUrid  with  the  present  act,  to  shew  tbe 
great  tenderness  and  demency  on  the  part  of  the  crown  towards  persoas 
in  possession,  of  encroachments  of  much  shorter  date  than  that  which  occuii 
in  this  case.    For  the  reasons  above  given,  we^think  there  must  be 

Judgment  for  tbe  defendant 


JmwdA. 


Where  a  de- 
fendant be- 
came bank- 
rupt after  a 
cause  was  eet 
down  for  argu- 
ment on  de- 
murrer, the 
Court  refused 
to  strike  it  out 
of  the  paper  at 
the  sugffestion 
of  the  plaintiff, 
although  the 
assignees  re-! 
fused  to  frive 
security  for 
costs. 


Flight  v.  Glossop. 

I 

^FTER  a  demurrer  had  been  set  down  for  argimient  the  defendant  be- 
came bankrupt,  and  thereupon  the  plaintiff  obtained  a  rule  to  shew 
cause  why  the  cause  should  not  be  taken  out  of  the  paper,  upon  the  grouwi  j 
that  the  assignees  refused  to  give  security  for  costs. 

W.  H.  WaUan  shewed  cause. — ^AU  the  expenses  have  been  incurrecfi  t«/  | 
if  this  rule  is  made  absolute  the  defendant's  attorney  will  be  deprived  of  the 

costs  to  which  he  would  have  been  entitled  if  defendant  succeeds  in  the  i 

demurrer.  I 

Hoggins  supported  the  rule. 

Per  Curiam, — ^Every  expense  has  been  incurred,  and  the  defendant  uiigb 
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have  been  sued  improperty.    In  the  absence  of  all  authority  to  warrant  our      Com.  PUat. 
interference,  we  must  discharge  this  rule,  but  without  costs. 

Rule  discharged. 

Dob  dem.  Martin  v.  Rob.  jkntisA. 

\  RULE  had  been  obtained  to  shew  cause  why  a  judgment  and  execution  When  jadg- 

in  ejectment,  should  not  be  set  aside,  upon  the  ground  that  one  Lttj^,  cuSon*in  eecu 
the  landlord  of  the  premises,  had  not  received  notice  of  the  declaration  in  mentww  ragu. 

ejectment.  without  collu- 

■ion  with  the 
Bampas,  Serjt.,  shewed  cause. — This  judgment  is  perfectly  r^ular,  and  ietlion,  thf^ 
the  lessor  of  the  plaintiff  denies  collusion  with  the  tenants  in  possession,  who  Court  reftjod 
were  duly  served  with  the  notice  of  declaration  in  ejectment    And  it  further  the  intunce  of 
appears  that   the  land  has  been  let  by   the   lessor  of  the  plaintiff  since  *t^^th2t\e 
possession  was  obtained.     In  Goodtiiie  v.  BadtitU  (a),  which  was  a  case  wu  landlord  of 
jimilar  to  the  present,  part  of  the  land  being  sold  by  the  lessor  of  the  plaintiff  lod?.Tnor;e. 
the  Court  said,  "  No  collusion  is  suggested ;  if  the  lessor  of  the  plaintiff  had  ceiyed  any  no- 
coiluded  with  the  landlord's  tenant,  we  could  have  interfered.     But  here  the  cUntion  in 
£ase  is  the  same,  as  if  the  tenant  had  delivered  over  the  possession  wrong-  •jcctment 
fully  to  another  person.    The  landlord  must  bring  an  action  of  ejectment  to 
reooyer  it    How  can  we  deal  with  the  lessor  of  the  plaintiff?  he  has  not 
been  to  blame.    If  your  tenant  has  done  you  wrong,  that  is  only  a  matter 
between  him  and  you."    And  in  D09  d.  Ledger  v.  Roe{b)^  the  Court 
refused  to  set  aside  a  judgment  and  execution,  although  the  landlord  shewed 
a  clear  title  to  the  property  on  making  the  application. 

Atree^  in  support  of  the  rule. — The  affidavit,  made  in  suf^rt  of  this  rule, 
•tates,  that  **  Luff^  the  landlord  of  the  tenants  in  possession,  did  not  know  or 
believe,'or  had  any  reason  to  believe,  that  a  declaration  in  ejectment  had  been 
senred  on  the  tenants  in  possession ;  and  that  he  is  advised,  and  believes,  that 
he  has,  as  such  landlord  as  aforesaid,  a  good  title  to  the  premises,  and  a  good 
defence  to  the  action  ota  the  merits."" — [TVntfa/,  €.  J. — ^He  does  not  shew  that 
he  ever  received  rent  from  the  tenants  in  possession,  or  that  he  was  ever 
recognized  as  landlord;  and,  if  you  get  over  that  difficulty,  then  the  cases 
cited  are  directly  in  point  ^gainst  you.]--4t  is  not  suggested  on  the  other 
side  that  L%^  is  not  the  landlord.  la  Doe  d*  Sham  v«  Roe{e),  where  a 
similar  affidavit  to  the  above  was  made,  the  Court  set  aside  the  judgment 
and  execution,  although  Dae  d.  Ledger  v.  fye(b),  and  Goo^Htle  v.  Bad* 
<tY(9(a),  were  cited. 

Tdidal,  C.  J.<-»T1ie  cases  cited  against  this  rule  are  decisive ;  and  we 
bave  no  authority  to  interfere.  Collusion  with  the  tenants  in  possession  is 
pofttively  denied. 

Rule  discharged. 

(«)  4  Tmint  820.  (c)  18  Price,  260. 

(6)  3  Taont  506. 
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0wj;,«jw-  BOWDITCH   V.  SlaNBY. 

If  a  defendant  fllHE  plaintiff  sued  the  defendant  in  assumpsit,  and  the  writ  was  indorsed 
Si'lf^^  anl*^  for  8/.  10«.  and  costs  (a).      The  declaration  demanded  the  SL  lOi. 

coats  >°.^<>?^  indorsed  on  the  writ,  and  also  contained  a  special  count  for  certain  corts 

four  day9 from  and  expenses,  which  the  plaintiff  had  incurred;  and  to  pay  which  the  de- 

Hri'T^2V^'  f^^^^^  ^<^^  liable.    After  the  declaration  was  delivered,  and  more  than 

4,  II.),  tHe  four  days  after  the  service  of  the  writ,  the  defendant  obtained  a  judg<e*s 

atate^a^^r  Order  to  Stay  the  proceedings,  on  payment  of  the  8/.  10«.  and  costs,  according 

daim  in  His  de*  to  the  indorsement  on  the  writ 

A  rule  having  being  obtained  to  set  aside  the  order. 


daration. 


/•  Bayley  shewed  cause. — ^The  defendant  has  ofiered  to  pay  the  fuU 
amount  of  the  plaintiff's  claim.  If  the  plaintiff  has  oUier  claims  he  may 
bring  another  action,  Seddon  v.  T\iiap  (b).  The  present  appUcation  is,  in 
efect,  to  amend  the  indorsement  on  the  writ,  which  will  not  be  allowed, 
TroUer  r.  Bass  (e). 

Charmsli^  in  support  of  the  rule.— Before  the  rule  of  Hii.  Tmn,  2Wwl4, 
c  2,  the  pkiintiff  could  add  a  demand  in  his  declaration,  which  did  not  appeir 
in  the  writ,  and  that  may  still  be  done.  The  declaration  contains  a  spediic 
demand  of  the  8/.  10^.,  and  another  claim  for  unliquidated  daniageS) 
which  the  plaintiff  had  been  erroneously  advised  could  not  be  claimed  in  the 
same  action.  The  defendant  might]  have  taken  advantage  of  the  rule, 
and  paid  the  debt  and  costs  within  the  four  days;  but  having  n^lected  to 
do  so,  the  rule  is  no  longer  applicable,  and  the  plaintiff  stands  in  the  same 
situation  as  he  would  have  been  in,  if  the  rule  had  never  passed. — [TwdsL 
C.  J. — ^Why  do  you  mislead  the  parties  by  your  indorsement  t  you  no* 
claim  unliquidated  damages.]^ ParA,  J. — ^It  is  a  case  where  there  AdjM  doI 
have  been  any  indorsement.] 

'  TiNDAL,  C.  J.— The  only  question  is,  whether  the  defendant  has  hrooght 
himself  within  the  rule  which  gives  him  four  days  to  pay  the  debt  and  eosts. 
He  has  not  done  so,  and  therefore  further  proceedings  cannot  now  be  stayed, 
and  the  rule  for  discharging  the  judge's  order  nmst  be  made  absolute.  Bui 
the  costs  of  the  rule  must  be  costs  in  the  cause.* 

-   The  other  judges  concurred. 

Rule  absohite. 

(a)  The  form  of  indonement  given  by  from  the  lernce  heMbf,  Outberproceediap 

R^.  Hil.  T.  8  Wm.  4,  II.  is,  *'  The  plainUff  will  be  stayed.*' 

claims  £       for  debt,  and  £        for  costs,  (6)  6  T.  R.  607. 

and  if  the  amount  thereof  be  paid  to  the  (c)  1  Bing.  N.  C.  516;  S.  C.  oaff.  >S. 
plaaotiif  or  his  attorney  within  four  days 


TRINITY  TERM,  1835.  225 

Thompson  d.  Thompson*  ^^Si^?** 

Maffrtih. 

nnHE  didaraiion  stated,  that  on  the  31st  of  October,  1831,  by  a  certain  ThedeftDdtBt 

indenture,  l)etween  one  George  Smailwoodoi  the  first  part;  the  de-  m^^fb^^JI^ 

feodaot  of  the   second  part;  and  the  plaintiff  of  the  third  part;  and  one  ^S^noMoooc^ for 

Fndmek  Eiijah  Thompeon  of  the  fourth  part ;  the  said  6r.  SmaUwood  did  mmt^of  uTan- 

grant,  &cl  to  the  plaintiff,  his  executors,  administrators,  and  assigns,  for  100  SJJJJ;^^*^* 

years,  if  the  plaintiff  and  E.  T.,  W.  T,  and  E.  T,  or  either  of  them,  should  ihouldeomplete 

so  long  live ;  one  annuity  of  1 12/.,  to  be  yearly  issuing,  going,  had,  received  ^^SJ  houfet^ 

and  taken  by  him,  the  plaintiff,  his  executors,  administrators,  and  assigns,  to  lecure  the 

out  of,  and  charged  upon,  a  certain  piece  or  parcel  of  ground  therein  de-  ^t^acl^mfor' 

scribed,  together  with  six  several  messuages  then  erecting  thereon,  with  the  vrean  of  the 
1  t   ,  1  ^    X  1       .1.  J  .  .     ,t      ennuity  which 

appurtenances,  to  have,  hold,  receive,  and  take  the  said  annuity  unto  the  heceme  due 

plaintiff,   his  executors,  administrators,  and  assigns,   thenceforth,    for  the   roMcyof the^' 
said  term  of  100  years,  determinable  as  thereinbefore  mentioned,  and  to  be  defendut.  wet 
paid  by  four  equal  quarterly  payments;  on  the  31st  day  of  January,  the  hb  ^itieioe. 
30th  day  oi  April,  the  31st  day  of  July,  and  the  31st  day  of  October,  in  ^^^^  "^'^ 
every  year,  without  deduction;  the  first  payment  to  be  made  on  the  81st  eigned  that  the 
daj  of  January  then  next.   And  the  defendant,  at  the  request,  and  as  surety  ^^^  J"JJ|, 
for  the  said  6r.  SmaUwood,  did  thereby,  for  himself,  his  heirs,  executors,  and  SmaUwood  mm^ 
admbtBtrators,  covenant,  promise,  and  agree  to  and  with  the  plaintiff,  his   gmmluidim. 
executors,  &c.  that  if  the  said  G,  Smalltoood,  his  heirs,  executors,  or  ad-  Bquideted  d»- 
mioistrators,  should  make  any  default  in  payment  of  the  said  annuity  J^^l^ie  under 
thereby  granted,  or  any  (|uarterly  payment  thereof,  or  in  payment  of  such  5!v*jII?"S!21 
costs,  charges,  damages,  and  expenses,  as  should  be  incurred  by,  or  ooca-  and  waa  not 
Signed  to  the  plaintiff  by  reason  of  the  non-payment,  or  delay  in  payment  of  SJjJjS* ^  l^i, 
the  same  annuity,  or  any  part  thereof,  then  that  he  the  defendant,  his  heirs,  certificate. 
&c.  should  and  would  from  time  to  time,  from  and  immediately  after  any 
inch  default  should  be  made  as  aforesaid,  pay  unto  the  plaintiff  the  said 
annuity  thereby  granted  to  him,  and  all  arrears  thereof,  and  all  costs  to  be 
occasioned  to  him  by  reason  of  any  default  in  payment  of  the  said  annuity, 
or  any  part  thereof;  and  the  defendant  did  thereby,  for  himself,  his  heirs, 
executors,  and  administratOTS,  further  covenant,  promise,  and  agree  to  and 
with  the  plaintiff,  his  executors,  &c.,  that  he  the  said  G.  SmaUwood,  his 
executors,  or  administrators,  would  at  his  and  their  own  proper  costs  and 
charges,  forthwith  complete  and  finish  the  saki  six  several  messuages  thereby 
demised,  for  a  certain  term  therein  mentbned,  in  trust,  to  secure  the  due 
pAymentof  the  said  annuity,  in  a  substantial  and  workmanlike  manner,  and 
with  good  and  proper  materials  of  all  sorts,  and  in  all  respects  fit  for  habita- 
tion and  use,  on  or  before  the  24th  day  of  June,  1832:  That,  afterwards,  on 
the  30th  day  of  April,  1834,  the  sum  of  280/.  of  the  said  annuity,  for  two 
years,  and  two  quarters  of  another  year,  which  expired  on  the  day  and  year. 
^t  aforesak),  became,  and  was  due  to  the  plaintiff,  and  that  the  said  G» 
SmaUwood  had  not  paid  the  same ;  and  the  plaintiff  further  saith,  that  he  hath 
sustained  by  reason  of  the  default  in  payment  of  the  sakl  annuity  as  aforesak)* 
tiivers  expenses,  amounting  to  the  sum  of  30/. ;  but  the  said  G,  SmalU 
vood  had  not  paid  the  same,  of  all  which  premises  the  defendant  had  notice ; 
yet  the  defendant  had  not  paid  to  the  plaintiff  the  sum  of  280/.,  nor  had  he 
M  any  part  of  the  said  sum  of  30/.  to  the  phuntiff,  contrary  to  the  said 


Thompson. 
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Com,  Pleat,  indenture,  and  to  the  covenant  of  the  defendant  in  that  beluilf  made  as 
Tbompson  aforesaid  ;  and  the  plaintiff  further  saith,  that  the  said  G,  SmaUwood  did  not, 
on  or  before  the  said  24th  of  Jtme,  1832,  or  since,  complete  or  finish  the  ssid 
six  several  messuages  in  a  substantial  manner,  &c.;  and  the  sud  six  mes- 
suages still  remain  incomplete  and  unfit  for  habitation,  whereby  the  said 
term  became  forfeited  and  void,  and  the  plaintiff  hath  lost  the  b^iefit  of  the 
security  he  would  otherwise  have  had  in  respect  thereof,  for  the  payment  of 
the  said  annuity,  and  is  otherwise  damnified. 
To  the  damage  of  tlie  plaintiff  of  1500/. 

Pieat: — First,  As  to  so  much  of  the  declaration  as  relates  to  the  ooo- 
payment  of  the  280/.,  the  defendant  saith,  that  after  the  making  of  the  said 
indenture,  and  after  the  said  cause  of  action  accrued,  to  wit,  on  the  9th  of 
December,  1831,  he  the  defendant  became  a  bankrupt,  and  that  the  said 
cause  of  action  accrued  to  the  plaintiff  before  the  defendant  so  became  a 
bankrupt.     Conelunan  to  the  country. 

Second  Pica,  As  to  so  much  of  the  declaration  as  related  to  the  non-paj- 
ment  of  the  80/.,  a  like  plea  to  the  first.     Canclueion  to  the  country. 

T%%rd  Plea,  And  as  to  the  said  breach  of  covenant,  lastly  above  assigned, 
the  said  defendant  saith  that  he  became  a  bankrupt,  and  that  the  said  last- 
mentioned  cause  of  action  accrued  to  the  plaintiff  before  the  defendant 
became  a  bankrupt  as  aforesaid.  Conclusion  to  the  country.  Issue  was 
joined  on  all  the  pleas. 

The  cause  was  tried  before  Park,  J.,  when  a  special  verdict  was  taken  bj 
consent  for  the  plaintiff,  with  liberty  to  move  and  enter  a  nonsuit,  or  to 
reduce  the  damages,  if  the  Court  should  be  of  opinbn  that  either  of  the  sums 
mentioned  in  the  declaration  was  not  recoverable. 

The  special  verdict  found  that  the  defendant  was  duly  declared  a  bank- 
rupt on  the  8th  of  December,  1831  ;  and  obtained  his  certificate  on  the  3d 
of  April,  1833:  that  140/.,  part  of  the  said  sum  of  28021  mentioned  in  the 
declaration,  became  due  to  the  plaintiff  before  the  said  3d  of  April,  18dS,  aod 
that  140/.,  the  residue  of  said  sum  of  280/.,  became  due  to  the  plaintiff  sioee 
the  said  3d  of  April,  1833;  "  but  whether  or  not  upon  the  whole  matters 
aforesaid  found,  the  said  certificate  is  a  bar  to  the  said  plaintiff *s  actioa,  so 
far  as  relates  to  the  said  breach  of  covenant  in  the  said  declaration  first  above 
assigned,  the  jurors  aforesaid  are  altogether  ignorant;  and  thereupon  tbej 
pray  the  advice  of  the  Court.    And  if  upon  the  whole  matter  aforesaid,  it 
shall  seem  to  the  said  Court  that  the  said  certifi^te  is  not  such  bar  as  afore- 
said, then  the  jurors  say,  that  the  said  causes  of  action  in  respect  of  the  first 
breach  m  the  said  declaration  assigned  did  not  accrue  to  the  said  plsiotif 
before  the  said  defendant  became  a  bankrupt;  and  in  that  case  they  assess 
the  damages  of  the  said  plaintifi^  bj  reason  thereof,  over  and  above  the  costs, 
Ac.  to  2S0L;  but  if  upon  the  whole  of  the  matter  aforesaid,  it  shall  seem  to  the 
said  Court  that  the  said  certificate  is  such  bar  as  aforesaid,  then  the  jorors 
aforesaid  say,  that  the  sud  causes  of  action  in  respect  to  the  said  first  breach 
accrued  to  the  said  plaintiff  before  the  said  defendant  became  a  bankrupt  as 
aforesaid.    And  the  said  jurors  aforesaid  say,  that  the  cause  of  action  0 
respect  of  the  breach  of  covenant  hi  the  siud  declaration  lastly  assigned,  sho 
accrued  to  the  said  plaintiff  before  the  said  3d  day  of  April,  \9SS ;  b^t 
whether  or  not  upon  the  whole  matter  aforesaid,  by  the  jurors  aforesaid,  in 
form  aforesaid  found,  the  said  certificate  was  a  bar  to  the  said  actioo  of^ 
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taid  plaintiff,  so  far  as  it  relates  to  the  said  breach  of  covenant  lastly  above  ^3ww.PtoB<. 
assigned,  the  jurors  aforesaid  are  altogether  ignorant,  and  thereupon  they 
pray  the  advice  of  the  Court ;  and  if  upon  the  whole  matter  aforesaid,  it  shall 
teem  to  the  said  Court  that  the  said  certificate  was  not  such  bar  as  last  afore- 
said, then  the  jurors  aforesaid  say,  that  the  said  cause  of  action  in  respect  of 
the  said  breach  of  covenant  in  the  said  declaration  lastly  assigned,  did  not 
accrue  to  the  said  plaintiff  before  the  said  defendant  became  a  bankrupt  as 
aforesaid,  and  in  that  case  they  assess  the  damages  of  the  said  plaintiff  by 
reason  thereof,  over  and  above  his  oosts,  &c,  to  1220/.,  and  for  those  costs 
snd  charges  to  40$,  But,  if  upon  the  whole  matter  aforesaid,  it  shall  seem 
to  the  said  Court  that  the  said  certificate  was  such  a  bar  as  last  aforesaid, 
then  the  jurors  aforesaid  say,  that  the  said  cause  of  action  in  respect  of  the 
said  last-mentioned  breach  of  covenant  did  accrue  to  the  said  plaintiff  before 
the  said  defendant  so  became  a  bankrupt  as  aforesaid. 

Adam$t  Serjt,  for  the  plaintiff. — The  plaintiff  is  entitled  to  recover,  for 
neither  of  the  ckiims  stated  in  the  declaration  is  barred  by  the  bankruptcy  of 
the  defendant :— JPVr«/,  The  plaintiff  is  not  an  annuity  creditor  within  sec.  64 
of  the  6  Geo,  4,  a  16,  for  the  defendant  is  only  a  surety  for  Smailwood,  who 
granted  the  annuity ;  therefore  the  case  is  not  applicable  to  that  section  of  the 
Statute.  S0eondly,  The  rest  of  the  plaintiff's  claim  is  for  unliquidated  damages, 
which  it  would  have  been  impossible  to  make  the  subject  of  proof  under  the 
bankruptcy,  and  the  case  is  not  within  the  56th  section,  which  states,  '*  That 
if  any  bankrupt  shall,  before  the  issuing  of  the  commission,  have  contracted 
any  debt  payable  upon  a  contingency  which  shall  not  have  happened  before 
the  issuing  of  such  commission,  the  person  with  whom  such  debt  has  been 
eontracted,  may,  if  he  think  fit,  apply  to  the  commissioners  to  set  a  value 
VpoD  such  debt,  and  the  commisskmers  are  hereby  required  to  ascertain  the 
value  thereof  and  to  admit  such  person  to  prove  the  amount  so  ascertained, 
and  to  receive  dividends  thereon;  or  if  such  value  shall  not  be  so  ascertained 
before  the  contingency  shall  have  happened,  then  such  person  may,  after 
such  contingency  shall  have  happened,  prove  in  respect  of  such  debt,  and 
Deceive  dividend  with  the  other  creditors,  not  disturbing  any  former  divi- 
dends." Upon  principle,  the  undertaking  to  pay  money  upon  the  defiralt  of 
another,  is  not  a  debt  within  the  meaning  of  this  section.  In  Atwood  v. 
Partridge  (a),  the  defendant  covenanted  as  a  surety  for  the  due  payment  of 
a  premium  on  a  policy  of  insurance.  The  premram  became  due  cm  the  17th 
of/ime,  and  being  unpaid,  it  was  paid  by  the  plaintiff;  and  it  was  held  that 
the  plaintiff  could  recover  the  amount  of  the  premium  from  the  defendant, 
although,  having  been  made  a  bankrupt,  he  had  obtained  his  certificate  on 
the  20th  of  June ;  and  Beet,  C.  J.,  said,  it  was  clearly  not  a  debt  within  sec 
56  of  6  Geo,  4,  c.  16.  The  same  view  of  the  Statute  is  also  taken  in  Tayior 
▼*  young{b),  and  Overeeere  of  St.  Martin  in  the  FieUk  v.  Wttrren(e). 

R,  Alexander,  eontrd.^'Vo  distinction  can  be  iekem  between  the  claims  for 
the  two  instalments  of  140/.  each ;  for  if  one  is  recoverable,  both  are.  If  the 
defendant  is  not  discharged  by  his  certificate,  he  will  be  liable  to  continual 
demands  for  arrears  of  the  annuity,  notwithstanding  he  may  be  a  beggar, 

(ft)  4  Bin;.  909.  (c)  1  B.  &  AM.  491. 

if>)  S  B.  &  A.  521. 
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Gm.  Pisat,  and  utterly  unable  to  pay.  But  by  a  liberal  construction  of  the  56th  aectioa 
Thoxvsoit  ^  ^®  Statute,  the  demand  in  question  was  proveable  under  the  bankruptcy. 
^^^^  The  effect  of  that  section  is  considered  in  Eden  an  the  Bankrupt  Lawi{d), 
The  meaning  of  the  words  contracted  a  debt  payable  uptm  a  contmyeney^ 
has  been  considered  in  ExparteTindal  (e),  when  Tindalj  C.  J.,  said,  *"  There 
are  two  questions:  First,  Whether  the  bankrupt  has  contracted  a  debt 
payable  upon  a  contingency,  within  the  meaning  of  the  56th  section 
of  6  Geo,  4,  c.  16.  It  is  contended  on  the  behalf  of  the  assignees,  that  the 
contract  entered  into  by  the  bankrupt  is  not  a  debt,  but  merely  a  coTeoant 
that  the  executors  of  the  bankrupt  shall  pay  a  sura  of  money  on  a  coUateisi 
event  But  we  are  of  opinion^  that  the  contract  contained  in  the  settlement 
is  a  debt  which  the  bankrupt  has  contracted,  within  the  meaning  of  the  56th 
section  of  the  Bankrupt  Act.  A  covenant  to  pay  a  sum  of  money  constitutes 
a  debt ;  and  an  action  of  debt,  so  called,  may  be  maintained  upon  it"  The 
present  case  has  been  before  the  Court  of  Review  in  Exparte  TJkompeon  (/), 
and  there  the  judges  held  that  this  debt  was  not  proveable  under  the  com- 
mission ;  but  there  are  several  important  cases  which  were  not  cited  upon  tkt 
occasion.  These  seem  to  establish  that  such  a  demand  as  the  present  ougiit 
to  have  been  allowed  to  be  proved  under  the  56th  section.  Espartt 
Myere{g)i  Exparte  Lewie  (A),  Pattieon  v.  Banke(i),  Brooks  v.  Lloyd(j), 
Baxter  v.  NichoUe  (A).  In  Bire  v.  Moreau  ij).  Burroughs  J.,  reroariud 
that  the  words  in  the  56th  section,  meant  «  a  contract  upon  a  contingencj." 
There  are  other  cases  decided  under  the  repealed  Act  of  49  Geo,  3,  c.  121, 
which  seem  to  support  that  view  of  the  case,  Hoffman  v.  Foudrmier  (m). 

Cur.  adp.  vuiL 

Jhm  17A.  TiNDAL,  C.  J. — The  question  arising  on  this  special  verdict  is,  whether 

the  several  breaches  of  covenant  stated  in  the  declaration,  are  either  debts, 
or  are  claims  and  demands,  which  are  by  the  Statute  made  proveable 
under  the  commission;  for  unless  they  fall  within  that  description,  thecer- 
tificate  will  be  no  bar  within  the  6th  G.  4,  c.  16,  s.  127;  and  consequentlj 
the  plaintiff  will  be  entitled  to  the  verdict. 

.  Now,  as  to  the  breach  of  covenant,  which  is  lastly  assigned  in  the 
declaration,  viz.,  that  G,  Smallwood  did  not  complete  and  finish  the 
messuages  therein  described,  so  as  to  make  them  fit  for  habitatioo  on 
or  before  the  24th  of  June,  1832;  that  is  a  demand  for  gen^  and 
unliquidated  damages,  such  as  cannot  be  ascertained  without  the  inter- 
vention of  a  jury ;  and  is  altogether  incapable  of  forming  the  subject  of  a  proof 
by  the  affidavit  or  deposition  of  the  party  himself.  Such  damages,  therefore, 
can  never  be  considered  as  a  debt  or  demand  proveable  under  a  conunissioo. 
Again,  as  to  the  second  breach  of  covenant,  which  is  for  30/.,  all^:ed  to  be 
the  expenses,  costs,  and  damages  sustained  by  the  defendant,  by  reason  of 
the  non-payment^of  the  annuity ;  that  breach  appears  also  to  be  open  to  the 
same  objection  as  the  last ;  besides  which,  it  is  clear  that  if  the  plaintiff  had 
no  right  to  prove  under  the  commission,  the  annuity  itself^  which  is  the 

id)  Page  195,  8d  ed.  (t)  Cowp.  540. 

(«)  1  Montague,  879.  O)  1  T.  R.  17. 

(/)  1  Mont.  &  Bligb,  219.  (A)  4  Taunt  90. 

07)  2  Deacon  &  Chitty,  851.  (/)  4  Bing.  59. 

{k)  1  Mont.  &  M'A.  426.  (m)  5  M.  &  S.  121. 
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priiici{Al  debt,  he  cannot  be  allowed  to  prove  these  damagesi  which  are  only     Cam,  PImm. 
incidental  and  accessory  to  the  annuity  itself. 

The  question,  therefore,  upon  this  record  is  reduced  to  the  simple  point, 
whether  the  instalments  of  an  annuity,  for  the  payment  of  which  the  bank- 
rupt is  surety  only,  and  which  he  expressly  covenants  to  pay  in  case  of  the 
de&uit  of  the  grantor,  are  proveable,  under  a  fiat,  against  the  surety,  where 
such  instalments  do  not  become  due  until  after  the  bankruptcy  of  the 
surety ;  and  we  are  of  opinion  that  they  are  not.  If  such  a  demand  is 
proveable  at  all,  it  must  fall  within  the  provisions  of  the  56th  section  of  the 
Statute,  and  no  other.  For  as  to  the  54th  section,  its  object  was  to  enable 
the  annuity  creditor  of  any  bankrupt,  to  prove  for  the  value  of  an  annuity 
under  a  commission  against  the  grantor.  But  the  plaintiff  in  this  case  is  not 
the  annuity  creditor  of  the  defendant  the  bankrupt  The  defendant  neither 
granted  the  annuity,  nor  covenanted  absolutely  for  its  payment;  he  only 
covenanted  to  pay  in  case  the  grantor  should  make  default ;  it  is  clear  there- 
fore that  the  case  is  not  within  the  54th  section.  The  55th  section  was 
passed  to  enable  the  collateral  surety  for  payment  of  an  annuity,  to  come  in 
under  a  commission  issued  against  the  principal  debtor.  It  is  unnecessary, 
therefore,  to  say  that  this  section  cannot  apply  to  the  present  case,  where 
the  commission  has  been  issued,  not  against  the  grantor  of  the  annuity,  but 
against  the  surety  himself.  No  section,  therefore,  can  possibly  apply  to  this 
case,  except  it  be  the  66th.  That  section  provides  for  two  cases;  first. 
Where  there  is  **  a  debt  payable  upon  a  contingency  which  has  not  hap* 
peoed  before  the  issuing  of  the  commission ;"  in  which  case  the  commis- 
sioners are  directed  to  ascertain  the  value  thereof,  and  to  admit  the  creditor 
to  prove  the  amount  so  ascertained :  the  second  case  is,  "  Where  the  value 
shall  not  be  ascertained  before  the  contingency  shall  have  happened ;"  and 
in  that  event,  the  creditor  may,  after  such  contingency  shall  have  happened, 
prove  in  respect  of  the  debt,  and  receive  dividends  with  the  other  creditors^ 
sot  disturbing  any  former  dividends;  and  the  question  is,  whether  the 
instalments  mentioned  in  the  first  breach  of  the  decUration  fall  within  either 
the  one  or  the  other  of  these  provisions. 

We  think  it  clear,  that  the  quarterly  payments  of  the  annuity,  not  fidling 
due  until  after  issuing  of  the  commission,  are  not  comprised  within  the  first 
part  of  the  section.  Before  the  days  of  payment  arrived,  these  mstalments 
are  not  only  no  debt,  but  can  never  become  a  debt  from  the  surety,  except 
on  the  event  that  Smallwoody  the  grantor  of  the  annuity,  shall  make  default 
in  such  pajrments.  But  the  value  of  such  a  contingency  it  is  impossible  to 
calculate ;  the  liability  of  the  surety  would  depend  upon  the  power  and  the  will 
of  the  principal  to  pay  the  first  quarter,  and  also  the  subsequent  instalments 
as  they  fall  due;  and  it  is  needless  to  say,  that  such  a  contingency  cannot 
be  subjected  to  any  known  law  of  calculation ;  and  accordingly,  when  the 
present  plaintiff,  before  any  quarterly  payment  became  due,  applied  to  the 
commissbner  to  ascertain  the  value  of  the  annuity,  and  to  allow  him  to  prove 
such  value,  the  commissioner  rejected  the  proof;  and  we  agree  in  the  judg- 
nient  given  by  the  Court  of  Review,  who  held  such  rejection  to  be  right  (n) 

If  the  instalments  of  an  annuity  are  proveable  at  all,  it  must  either  be  by 
proving  the  present  value  of  the  whole  annuity,  or  by  proving  the  separate 

(»)  See  Ejtparie  Thompson,  Mont.  &  Bligh,  219. 


280^  TERM  REPORTS  iit  trb  CX»fMOfN  PLEAS.     ' 

Com,  Pieoi:  ?altie  of  each  instalment  as  it  falls  due.  But  it  is  obvious  that  the  Act  has 
made  no  provision  for  the  proof  of  the  present  value  of  the  annuity 
against  the  estate  of  the  surety.  If  the  whole  annuity  is  allowed  to  be 
proved  against  the  estate  of  the  surety,  there  is  no  provision  in  the  Statute 
for  reimbursing  the  surety^  by  enabling  the  assignees  to  look  to  the  principal 
debtor  for  indemnity ;  whereas  in  the  case  of  the  bankruptcy  of  the  grantor 
of  the  annuity,  and  the  annuity  being  proved  against  his  estate,  a  provision 
is  made  for  the  indemnity  of  the  surety  by  the  55th  section  ;  namely,  that 
the  suroty,  by  paying  to  the  creditor  the  ascertained  value  of  the  annuity, 
may  have  the  benefit  of  the  proof  of  the  annuity  creditor  against  the  bank- 
rupt's estate.  By  this  course  the  whole  of  the  annuity  transaction  is  dosed, 
as  to  all  the  parties;  the  grantor,  the  surety,  and  the  annuitant.  The 
absence,  therefore,  of  any  similar  provisk>n  in  the  case  of  the  surety  becoming- 
bankrupt,  leads  to  the  inference  that  it  was  not  intended  to  provide  lor  sndi 
case  by  the  Statute,  but  that  it  should  be  left  as  it  stood  at  common  law : 
and  we  think,  as  the  whole  value  of  the  annuity  is  not  proveaUe  at  oooe 
under  the  56th  section,  so  neither  is  each  particular  instalment  proveable 
after  the  contingency  hi4>pens :  for  the  54th  sectkxi  of  the  Act  deals  with  an 
annuity  as  a  debt  of  a  peculiar  nature,  and  proveable  in  one  way  only, 
directing  the  present  value  of  the  whole  of  the  annuity  to  be  ascertained,  and 
such  whole  value  to  be  the  subject  of  proof;  not  that  each  successive 
instalment  shall  be  proved  as  it  be«imes  due.  And  if  the  annuity  is  so  dealt 
with  under  the  54th  section,  where  the  proof  takes  place  against  the  grantor^s 
estate,  there  is  no  reason  to  suppose  the  legislature  would  have  treated  it 
diflerently  under  the  56th  section,  as  against  the  estate  of  the  surety,  if  such 
annuity  was  intended  to  be  proved  under  that  section ;  and  indeed  it  would 
be  a  great  hardship  on  the  annuity  creditor  to  compel  him  to  prove  each 
separate  instalment  as  it  became  due ;  that  is,  as  the  contingency  of  the 
default  of  the  principal  debtor  happaied  through  a  long  series  of  years,  ibr 
that  would  in  effect  be  to  take  away  from  him  the  whole  benefit  of  his 
security,  without  giving  him  a  real  share  under  the  estate. 

This  decision  does  not  in  any  manner  overrule  the  case  of  the  proof 
against  the  estate  of  the  guarantee,  or  surety,  lor  a  debt  after  the  default  of 
the  principal,  which  proof  was  allowed  in  Expartt  Myers  and  others  {o)y  but 
is  limited  to  the  case  before  us,  the  proof  of  the  instalments  of  an  annuity. 

As  therefore  we  consider  that  no  part  of  the  demand  in  this  dedaiation 
was  proveable  under  the  oommisswn  against  the  defendant,  we  think  there 
must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff 

(o)  Mont  &  Bligh.  2S9. 
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(IN  THE  EXCHEQUER  CHAMBER.) 
Doe  d.  Barrett  v.  Kemp. 

TWS  cause  came  on  for  argument  on  a  bill  of  exceptions,  which  had  been  tJpon  t  quet- 
tendered  at  Nisi  Prius,  before  Lord  Lyndhunt,  C.  B.  at  the  Norfolk  ***"J^^^*' 
Summer  Assizes,  1832.  The  ejectment  was  brought  to  recover  possession  of  the  side  of  a 
three  cottages  (a)  built  on  a  small  piece  of  waste  land,  which  the  defendant  ^  tte*owSerof 
cbimed  as  being  built  on  the  waste  of  his  manor.  The  bill  of  exceptions  the  adjoining 
set  out  the  Evidence  given  at  the  trial  as  follows  (6) :—  l^f\^Tiili^ 

"  And  upon  the  trud  of  the  said  issue,  the  counsel  learned  in  the  law,  for  ™*^°^*  gnnu 
the  said  John  Doe,  to  msdntain  and  prove  the  said  issue  on  his  part,  proved   brd^of  ^he^ 
by  the  testimony  of  Jamei  Smith  as  follows.     That  he  knew  the  cottage  J^*®  *»n^ 
No.  1,  DOW  occupied  by  Baker,  and  remembered  its  being  built,  and  was  the  sideB  of  the 
first  tenant.     It  was  begun  in  1800,  but  not  quite  finished;  he  went  and  Sd^^blSdiT 
entered;  and  that  Daniel  Lingwood  bad  occupied  the  ground  on  which  it  tsnce from  the 
was  built  for  several  years  before,  and  his  father  before  him.     That  he  paid  5K*in*TO^**' 
rent  to  Lingwood  for  it,  for  six  years  and  a  half;  and  that  Robert  Ay  ton  **'*"|y  V^  »*» 
came  in  aller  him,  and  Mrs.  Lingwood  (wife  of  Daniel  Lingwood)  lived  iii  in  evidence;  ^ 
the  bouse  till  1817.     That  he  took  Daniel  Lingwood,  in  1817,  to  a  lunatic  ^  ^,^*'^' 
asjlum,  and  took  him  from  No.  1,  and  that  his  wife  remained  in  the  said  been  proved  to 
house  for  several  months  afterwards.     He  died  in  1819,  and  never  left  the  erdSedby  the 
isylum  after  he  took  him  there.      He  knew  the  scite  of  No.  1 ;  the  stall-  lord,  on  the 
house  was  on  part  of  it,  and  the  fair  stuff  was  kept  in  it.    He  did  not  JJJl^i  yi. 
recollect  if  the  way  to  the  stall-house  was  through  it.     Goes  used  to  build  ^^^^7  o£the 
the  stalls.    He  knew  John  Start,  he  lived  in  the  manor-house,  and  had  the  hi^t^the^^^''* 
manor-farm,  he  died  ^ve  or  six  years  ago.    He  knew  the  spot  where  Nos.  2  pl«ntirt 
and  3  were  built     It  lies  between  the  land  of  Lord  Orford  and  the  high  road.    2.  But  grants 
The  fair  was  held  on  the  hill  in  front  of  the  Crown,  which  adjoins  No.  1.     It  "Jdfof  w2te 
vas  green  once,  and  it  was  one  thing  or  thereabouts  where  2  and  3  are.    He  l«ads  in  other 
remembered  once  a  wild-beast  show  and  two  or  three  other  little  things  £^rt  which 
there,  and  a  ten-pin  ground^  and  nine-holes.     After  Lingwood  had  built   ^^^  °<^  ^° 
No.  1,  he  heard  him  say  he  had  got  another  free  grant,  and  was  going  to  ^e^in^i»- 
build.    He  said  he  had  a  grant,  but  did  not  say  from  whom  h6  got  it.     Sir  Si^®',2we"?n 
William  Robert  Kemp  (the  defendant)  has  been  in  the  parish  sixteen  or  evidence, 
seventeen  years ;  he  thought  No.  3  was  built  since  he  came.     The  former 
ladj  of  the  manor  did  not  live  at  Gieeing,    He  knew  Slough-lane,  and 
l^rd  Orford  had  land  there ;  and  a  piece  of  waste  was  enclosed  there  by 
Lord  Orford,  between  his  lordship^s  land  and  the  road.     He  has  paid  quit- 
rent  for  this  enclosure  to  the  lord  of  the  manor,  for  Lord  Orford.     The 
steward  ordered  him  to  pay  all  poor-rates,  and  all  of  that  descriptbn. 
Slovgk-lane  is  a  mile  off  these  cottages.     He  never  paid  any  quit-rent  for 
Ills  bouse.    There  was  a  little  strip  between  my  house  and  No.  2,  which  he 
(the  said  James  Smith)  enclosed.    He  was  and  is  tenant  to  Lord  Orford; 

(a)  These  cotiagti  a»  desciibed  aa  Noi.  duquer  Chamher,    In  Doe  d.  Barrett  ▼. 

12.  aadS,  in  the  plan  referred  to  in  the  Kemp,    7   Bing.    888,   a  new   trial    was 

e^ideoce.  granted  by  the  Court  of  Common  Pleat', 

(6)  Thit  ajeetnent  wai  tried  before  Mr.  upon  the  groQDd  that  the  evideace  oag ht  to 

Jittice  LUUedale  in  1881,  and  that  learned  have  been  received.    The  ataiemeot  of  that 

Jwlge  refoted  to  receive  Uie  evidence  which  caie,    appeara   in   the  jadgment    of   the 

vxthenlgectofoooaidetation  inibejBjr-  Court 
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j^wft^Oflm.  he  never  paid  any  thing  for  it,  or  obtained  any  licence.  The  fair  is  held  oo 
Church^een^  and  the  road  to  Z>t»«  is  between  the  lair  and  the  spot  where 
Nos.  2  and  3  are  built.  The  booths  were  on  the  green,  and  there  was  do 
room  for  nine-pins  on  the  Church^green,  Lingwood  enclosed  all  where  the 
houses  Nos.  2  and  3  stand  at  first,  and  afterwards  another  little  bit  which 
comes  just  up  to  the  spot  where  he  (the  said  Jameg  Smith)  enclosed.  Beyond 
the  Hall  Farm,  the  strip  of  which  this  is  part  ceases,  and  there  are  houses 
between  the  strip  of  which  this  is  part  and  the  bridge.  They  are  as  old 
houses  as  he  can  remember,  and  there  is  no  green  there. 

"  James  Frauds  was  also  called  by  the  same  counsel  for  the  said  John 
Doe,  and  proved,  that  he  went  to  live  in  Na  2,  in  1811,  as  tenant  to 
Lingwood,  to  whom  he  paid  rent  till  1817,  afterwards  to  Sir  William  Robert 
Kemp,  who  told  him  Lingwood  was  gone  to  the  asylum.  He  had  had  leave 
from  Sir  William  Robert  Kemp  to  take  gravel  from  land  between  Lord 
Or/ord^i  land  and  the  road,  but  he  did  not  know  in  what  manor,  and  it  is 
100  yards  on  the  other  side  of  the  bridge. 

"  The  said  counsel  for  the  said  John  Doe  then  put  in  and  proved  a 
mortgage,  dated  22d  January,  1809,  from  the  said  Daniel  Lingwood,  to  one 
John  Barrett  the  elder,  for  the  term  of  1000  years,  for  securing  the  sum  of 
80/.  and  interest,  of  the  houses  Nos.  1,  2,  and  3,  with  the  appurtenances; 
and  also  the  probate  of  the  will  of  the  said  John  Barrett  the  elder,  deceased, 
by  which  it  appeared  that  the  said  John  Barrett,  the  lessor  of  the  plaiotifi)  in 
the  said  pleadings  in  this  cause  mentioned,  was  appointed  sole  executor  of  the 
will  of  the  said  John  Barrett  the  elder,  deceased. 

"  And  on  the  said  trial,  the  counsel  learned  in  the  law  for  the  said  Sir 
William  Robert  Kemp,  to  maintain  and  prove  the  said  issue  on  his  part, 
then  and  there  gave  in  evidence,  and  produced  from  the  court  books  of  the 
manor  of  Giseing  Kemps  with  Dallings,  a  certain  grant  dated  9th  Monk, 
1798,  to  the  said  Lingwood,  of  leave  to  enclose  a  certain  part  of  the  waste 
land  of  the  said  manor,  on  which  the  said  Lingwood  afterwards  built  No.  1. 

"  And  the  said  counsel  for  the  said  Sir  William  Robert  Kemp,  did  then 
and  there  give  in  evidence  a  grant  from  the  lord  of  the  manor  of  Giawg 
Kemps  with  Dallings,  to  William  Start,  in  the  year  1804,  of  a  piece  of  a 
strip  of  land,  being  a  continuation  of  that  on  which  the  cottages  Nos.  2  and 
3  are  built,  and  abutting  towards  them  on  the  west. 

"  And  the  said  counsel  for  the  said  Sir  William  Robert  Kemp,  then  and 
there  proved,  by  the  testimony  of  Robert  Ayton,  as  follows  (that  is  to  say) : 
That  he  knew  the  land  before  Nos.  2  and  3  were  built,  and  that  the  lord's 
pound  stood  about  fifty  yards  further  on  the  strip  of  green  between  the  land 
of  the  defendant  and  the  high  road ;  and  that  he  took  down  a  tree  more  than 
twenty  years  ago,  near  the  pound,  which  he  carried  to  the  manor  farm ;  and 
that  the  tenants  of  the  manor  turned  their  cattle  on  the  green  on  which  the 
pound  stood. 

"  And  the  said  counsel  for  the  said  Sir  William  Robert  Kemp,  further 
proved,  by  the  testimony  of  John  Wood,  that  he  was  deputy  steward  of  the 
manor,  and  attended  the  courts  since  1819,  and  that  the  two  manors 
extended  over  the  whole  parish. 

'<  And  the  said  counsel  for  the  said  ^vt  Wittiam  Robert  Kemp,  ixktih&t 
proved,  by  the  testimony  of  Jamss  Smith,  that  he  had  lived  in  the  parish  ever 
since  he  was  bom,  and  had  beat  the  boundaries  of  the  parish,  a|id  never 
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heard  of  any  diOerence  between  the  boundaries  of  the  parish  and  the  manor;     Exch.  dnm, 

and  that  the  Long-Row  and  the  pound  were  in   Gissing  Manor ;   that  he 

knew  the  Long^Row  Road,  Hall^green,  Well-green,  Corn-hill^  an^  Bureton- 

green,  and  always  understood  that  they  were  in  that  manor,  and  the  cottages         kemp. 

Xos.  2  and  3  aJso,  and  the  greens  beyond  to  the  bridge,  down  to  Tidenham* 

road,  and  the  greens   and  other  way,  and  the   Hall-green;  and   that  it 

occupied  land  in  the  Broadwag^  which  was  formerly  waste. 

"  And  the  said  counsel  for  the  said  Sir  William  Robert  Kemp,  also  then 
and  there  tendered,  and  offered  to- give  in  evidence,  on  behalf  of  the  said  Sir 
\Xilliam  Robert  Kemp,  in  order  to  prove  the  title  of  the  said  Sir  William 
Robert  Kemp  to  the  lands  in  dispute,  divers  grants  from  divers  of  the  lords 
of  the  respective  manors  of  Giesing  Kempe  with  Dallinge,  and  Giseing 
with  Dagtoorth,  to  divers  persons,  of  licence  to  enclose  parts  of  land  lying 
between  the  high  road  and  the  lands  of  other  persons ;  one  of  which  grants 
related  to  lands  lying  at  the  side  of  the  Long  Row,  upwards  of  two  miles 
from  the  lands  in  dispute,  and  which  grant  was  as  follows  : — 

''  The  manor  of  Gissing  Kemps  with  Ballings,  Court  held  1st  April,  1807. 

"  At  this  Court  the  lady  and  lords  of  this  manor  do  give  and  grant  leave  and 
licence  unto  /.  Clarke  (c),  of  Gissing,  in  the  county  of  Norfolk,  cordwainer, 
to  enclose  part  of  the  waste  land  of  the  said  lady  and  lords,  containing  seven 
rods,  by  survey,  called  Long  Row  Road  in  Gissing,  on  the  east  side  of  the 
said  road ;  he  the  said  John  Clarke,  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  paying  yearly  to  the  lady  and  lords  of  this  manor, 
and  their  successors,  on  the  11th  day  of  October,  in  every  year,  the  rent  or 
sum  of  2«.  ^d.  for  the  said  piece  or  parcel  of  land;  and  the  said  John  Clarke^ 
in  his  own  proper  person,  paid  to  the  lady  and  lords  2«.  %d,  for  a  relief,  and 
his  fealty  is  respited,  and  so  forth." 

And  another  of  such  grants  was  to  one  Susannah  Hunt  {d),  and  was  as 
follows  I"^ 

"  The  manor  of  Gissing  Kemps  with  Dallings»  Court  held  14th  March, 
1800. 

"  At  this  Court  the  lady  and  lords  of  this  manor  do  give  and  grant  leave 
and  licence  unto  Susannah,  the  wife  of  John  Hunt,  of  Gissing,  in  the 
county  of  Norfolk,  surgeon,  to  enclose  part  of  the  waste  land  of  the  said 
lady  and  lords,  containing,  by  survey,  ten  rods  ;  she,  the  said  Susannah 
Hunt,  paying  yearly  to  the  lady  and  lords  of  this  manor,  and  their  successors, 
iipon  the  11th  day  of  October,  in  every  year,  the  annual  rent  or  sum  of  U. 
for  the  said  piece  or  parcel  of  land,  and  the  like  sum  of  \s.  upon  every 
death,  or  alienation  of  the  said  premises.  And  the  said  Susannah  Hunt,  in 
her  own  proper  person,  pays  to  the  lady  and  lords  1*.  for  relief: — 

"  Whereupon  the  said  counsel  for  the  said  John  Doe,  then  objected  to  the 
said  evidence,  and  insisted  that  the  same  was  not  admissible ;  but  the  said  Lord 
Chief  Baron  then  and  there  held  the  same  to  be  admissible,  and  received 
the  same,  and  left  the  said  grants  for  the  consideration  of  the  jury;  where- 
upon the  said  counsel  for  the  said  John  Doe  excepted  to  the  opinion  of  the 

(0  The  grants  to  Bolton  tind  Gilbert,  {d)  The  grants  to  If arruon  and  Spurden, 

roentioned  in  the  judgment,  which  were  mentioned  in  the  jadgment,  were  iiimilar  to 

«miUr  to  the  above,  were  also  stated  to  this  grant,  and  were  also  stated  to  have 

hare  been  offered  in  evidence.  been' offered  in  evidence. 

VOL.1.  R 
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Sxeh.  Outm.     said   Lord  Chief  Baron.    And   the  said  counsel  for  the  said  Sir  hWiam 

Dop.  dem.       Robert  Kemp  did  then  and  there  prove  by  the  testimony  of  John  Wood, 

Barrett       the  late  steward  of  the  manor  of  the  said  Sir  WilHam  Robert  Kemp,  that 

KzMP.         ^^^  Long-Row  Road  is  on  the  other  side  of  the  bridge,  and  not  on  that  side  on 

which  the  lands  in  dispute  lie ;  and  that  there  is  a  complete  cessation  of  the 

green  for  sixty  or  seventy  yards,  which  is  not  renewed  till  you  toive  crossed 

the  bridge  (in  going  from  the  lands  in  dispute),  sixty  or  seventy  yards,  and 

that  there  is  no  green  against  the  chequers,  and  that  there  are  many  ancient 

houses  on  both  sides  of  the  way,  between  the  end  of  the  said  green  on  that 

side  of  the  bridge  on  which  the  lands  in  dispute  lie,  and  the  green  on  the 

other  side  of  the  bridge ;  and  that  there  are  many  strips  of  g^reen  unenclosed 

on  the  other  side  of  the  bridge,  lying  between  the  lands  of  Lord  Orford  and 

the  high  road.     And  the  said  Lord  Chief  Baron  did  then  and  there  declare. 

and  deliver  his  opinion  to  the  jury  aforesaid,  as  to  the  land  and  cottage 

No.  1,  and  directed  a  verdict  for  the  defendant. 

''  And  the  said  Lord  Chief  Baron,  as  to  the  land  and  cottages  Nos.  2  and 
3,  did  then  and  there  further  declare  and  deliver  his  opinion  to  the  jurv 
aforesaid,  that  the  said  other  grants  so  as  aforesaid  made  by  divers  of  the 
lords  of  the  said  respective  manors  of  Gissing  Kempe  with  Dallingt^  and 
Gtssing  with  Dagworthf  of  leave  to  enclose  part  of  the  waste  land,  to 
Clarke  and  others  as  aforesaid,  and  which  had  been  read  in  evidence,  and 
which  was  objected  and  excepted  to  as  aforesaid,  were  proper  to  be  consi- 
dered and  weighed  by  the  jury. 

"  And  the  said  Lord  Chief  Baron  did  then  and  there  leave  the  whole  of 
the  evidence  aforesaid  for  the  consideration  of  the  jury,  who  thereupon  fbund 
their  verdict  for  the  defendant. 

''  And  inasmuch  as  the  said  several  matters  so  produced  and  given  io 
evidence  in  the  said  cause,  and  by  the  said  counsel  for  the  said  pbiintifi' 
objected  and  insisted  on  as  aforesaid,  do  not  appear  by  the  reoord  of  the 
verdict  aforesaid,  the  said  counsel  for  the  aforesaid  plaintiff  did  then  and 
there  propose  the  aforesaid  exceptions  to  the  opinion  of  the  said  Lord  Chief 
Baron,  and  requested  him  to  put  his  seal  to  this  bill  of  exceptions,  containing 
the  said  several  matters  so  produced  and  given  in  evidence,  and  objected 
and  insisted  upon  as  aforesaid,  according  to  the  form  of  the  Statute  in  that 
case  made  and  provided ;  and  thereupon  the  said  Lord  Chief  Baron,  at  the 
request  of  the  said  counsel  for  the  said  plaintiff  did  put  his  seal  to  this  bill 
of  exceptions,  pursuant  to  the  aforesaid  Statute  in  such  case  made  and 
provided,  on  the  27  th  day  of  July,  in  the  second  year  of  his  present 
Majesty ^s  reign. 

**  Lyndhurst.**    (L  S.) 

Sir  fV.  W.  FoUetty  for  the  plaintiff.— The  evidence  now  before  the  Court  is 
difierent  from  that  which  was  before  the  Court  of  Common  Pleas  in  1831i 
and  the  acts  of  ownership  upon  the  land  in  dispute  are  all  in  favour  of  the 
plaintiff.  In  considering  whether  the  evidence  was  admissible,  it  is  necessary 
to  look  at  the  locality  of  the  premises.  The  defendant  seeks  to  establish  | 
his  right  by  proving  acts  of  ownership  exercised  two  miles  from  the  disputed  , 
premises;  and  Doe  d.  Barrett  v.   Kemp(e),  will  be  relied  upon  by  the 

(e)  7  Bing.  382 ;  S.  C.  5  M.  &  Payne,  ITS. 
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defeodant ;  but  the  judgment  delivered  in  that  case  cannot  be  supported.     Sxch,  Cham, 

It  may  be  admitted  that  Lord  Or/ord  derived  his  title  under  a  grant  from      DoEdTm. 

the  lord  of  the  manor;  but  what  is  there  to  shew  that  the  grantee  did  not      Barkbtt 

leare  the  strip  of  ground  in  question  between  his  enclosure  and  the  road  ?         Kbmp, 

The  cases  cited  for  the  defendant,  in  Doe  d.  Barrett  v.  Kemp  (/),  do  not  bear 

out  the  judgment  of  the  Court.     The  facts  in  Stanley  v.    White  (g)  are 

essentially  diflerent  from  the  facts  in  this  cas&     That  was  an  action  of 

trespass  for  cutting  down  and  converting  trees,  which  defendant  justified^ 

ts  growing  upon  his  soil  and  freehold.    Plaintiff  replied  that  the  trees  were 

his  freehold,  and  not  the  freehold  of  defendant ;  and  this  was  held  to  be 

proved  by  shewing  that  they  grew  on  a  certain  woody  belt,  fiileen  feet  wide, 

which  surrounded  plaintiff's  land,  but  was  undivided  by  any  fences  from  the 

several  closes  adjoining,  of  which  it  formed  part,  belonging   to  different 

owners ;  and  that  from  time  to  time,  plaintiff  and  his  ancestors,  at  their 

pleasure,  cut  down  for  their  own  use  the  trees  growing  within  the  belt ;  and 

that  the  several  owners  of  the  different  closes  enclosing  the  belt,  never  felled 

trees  there,  although  they  felled  them  in  other  parts  of  the  same  closes ;  and 

that  when  they  made  sale  of  their  estates,  the  trees  were  never  sold  by 

their  agents,  because  they  were  reputed  and  considered  to  belong  to  plaintiff 

and  his  ancestors,  in  which  the  several  owners  acquiesced.    But  here  there  was 

no  continuity  of  the  strip  ;  on  the  contrary,  it  was  entirely  separated,  and  was 

at  a  great  distance  from  the  land  to  which  the  grants  referred. — [Parke,  B.— ^ 

The  question  is,  whether  this  may  not  be  considered  as  one  entire  waste.]-*-* 

But  if  the  land  claimed  by  this  ejectment,  must  be  supposed  by  the  general 

presumption  of  law,  to  belong  to  Lord  Or/ord,  then  there  is  no  connexion 

prored  between  that  land  and  the  waste  land  in  the  manor;  the  general 

presumption  of  law  is,  that  waste  land,  which  adjoins  the  road,  belongs  to  the 

owner  of  the  adjoining  enclosed  land,  and  not  to  the  lord  of  the  manor.   Steel 

V.  Pnckett{h),  HolUs  v.  Goldfinch  (t ),  Doe,  d.  Priny  y.  Peareey(j).    Here 

the  defendant  is  without  any  evidence  to  destroy  this  presumption  of  law ; 

and  the  acts  of  ownership  exercised  on  the  wastes  of  the  manor  are,  therefore, 

totally  irrelevant,  Tyrwhitt  v.  Wynne  (A).    Another  objection  is,  that  some 

of  the  grants  received  in  evidence,  are  merely  of  waste  land  in  the  manor, 

without  stating  where  it  was  situated. 

Bigge  Andrewe,  for  the  defendant. — Here  the  land  in  dispute,  and  the 
waste  land  granted  by  the  lord  of  the  manor,  are  unquestionably  in  the  same 
manor ;  and  there  is  evidence  that  the  lord's  pound  was  once  on  the  strip 
of  land  at  the  road  side,  which  was  connected  with  the  spot  where  Ldngwood 
built  one  of  the  cottages.  The  judgment  of  Tindal,  C.  J.  in  Doe  d, 
-Barrett  v.  Kemp  {1%  is  very  important.  He  says,  "  The  contest  was 
fespectbg  the  right  to  a  slip  of  land  between  some  old  enclosures  and  the 
highway ;  whether  it  was  vested  in  the  owner  of  the  adjoining  freehold,  or 
in  the  lord  of  the  manor.  It  is  well  known  that  all  grants  of  land  are 
supposed  to  have  come  originally  from  the  lord  of  the  manor,  as  the  grant 
to  the  lord  is  said  to  have  come  from  the  Crown ;  and  the  f>oint  to  be  ascer- 
tained ts,  whether  the  grantee  of  the  lord  enclosed  to  the  edge  of  his  grant, 
or  left  an  interval  between  his  enclosure  and  the  boundary  line  of  his  grant 

(/)  7  Biog.  832.  O)  7  B.  &  Crei.  804. 

iff)  U  East,  332.  (A)  2  B.&  Aid.  554. 

(A)  2  Surk.  N.  P.  C.  468.  (0  7  Bing.  884. 
(•)  1  B.  &  Cres.  205. 
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BtA.  Cham,  If  he  enclosed  less  than  the  whole  extent  of  his  grant,  and  left  an  interral, 
the  spot  in  dispute  belongs  to  the  plaintiff.  If  he  enclosed  to  the  extent  of 
his  grant,  the  interval  in  question  belongs  to  the  lord.  It  seems  that  the 
legal  presumption  is  in  favour  of  the  grantees  of  the  adjoining  land ;  for 
when  the  lord  claims  the  interval,  he  is  commonly  called  on  to  shew.acts  of 
ownership  to  support  his  claim.  Now,  is  evidence  of  that  kind  to  Le  confined 
to  the  spot  in  question,  or  extended  to  acts  on  similar  lands  within  the  s^me 
manor?  It  seems  that  within  the  rule  estabhshed  by  Stanley  v.  Wkiu, 
such  extended  evidence  is  admissible.  Where  the  land  is  all  within  the 
same  manor,  and  the  question  with  respect  to  those  unenclosed  slips  is  the 
same  throughout,  namely,  whether  they  formed  part  of  the  original  grant 
froiu  the  lord  or  not,  I  see  no  ground  why  evidence  of  acts  of  ownership 
upon  one  part  of  such  lands,  should  be  excluded  in  a  question  of  title  as  to 
another  part.  It  is  well  known  that  in  questions  of  right  of  oMnmon, 
evidence  of  feeding  on  any  part  of  the  common  may  be  shewn.  But 
enclosure  is  a  much  stronger  act  of  ownership  than  feeding;  why,  iheD, 
should  not  evidence  be  admitted  of  acts  of  enclosure  in  other  open  places  <A 
the  same  manor  ?  When  we  are  interpreting  the  supposed  original  grants 
over  the  whole  of  the  manor,  why  may  we  not  inquire  what  has  been  done 
with  the  consent  of  the  grantees  in  all  other  parts,  as  well  as  in  the  spot  in 
question  ?  If  we  were  to  reject  such  evidence,  it  might  come  to  this ;  that 
though  evidence  might  be  forthcoming  of  enclosure  of  frontages  by  the  k>rd 
in  every  other  part  of  the  manor,  yet  he  might  lose  the  spot  in  question,  if 
the  assertion  of  his  right  there  had  been  accidentally  omitted.  In  the 
present  case,  evidence  of  such  acts,  in  places  other  than  the  spot  in  dispute, 
has  been  admitted  up  to  a  certain  limit ;  but  beyond  that  limit  it  has  been  re- 
jected as  to  other  places  within  the  same  manor.  I  think  such  evidence  wa:; 
admissible,  and  the  rule  for  a  new  trial  must  be  made  absolute.'^ — {^PatUsan^  J. 
— In  that  case,  the  land  ultimately  terminated  in  a  large  common.] — ^That  &ct 
is  certainly  not  stated  in  the  present  case,  but  all  the  premises  are  proved  Xo 
be  in  the  same  manor ;  and  the  judgment  delivered  by  C.  J.  Tindal  contains 
the  principle  upon  which  the  admission  of  the  evidence  can  be  supported. 
The  present  case  is  stronger  than  Stanley  v.  fVhite  (m) ;  and  in  Tyr^hitt 
V.  Wynne  (n)  there  was  no  evidence  to  connect  the  lands  in  the  manor  with 
the  locus  in  quo;  and  Hollis  v.  Goldfinch  was  a  case  where  the  land  was 
acquired  under  the  provisions  of  an  act  of  Parliament.  There  can  be  no 
question  but  that  sufficient  ground  was  laid,  by  the  lacts  proved,  to  entitle 
the  defendant-  to  give  the  evidence. 

F,  Chinning t  in  the  absence  of  Sir  W,  Folleti,  was  heard  in  reply. — The 
grants  in  question  were  not  evidence  until  some  preliminary  proof  had  been 
given  to  shew  that  the  whole  of  the  lands  formed  one  property,  belonging  to 
one  person^  or  held  under  one  title ;  it  was  necessary  to  connect  the  lands 
on  which  cottages  were  built,  in  some  way,  with  the  lands  included  in  the 
grants.  In  Starkie  on  Evidence  (d>  it  is  said,  "  Withont  preliminarf 
evidence  to  shew  that  the  whole  of  the  kinds  formed  one  entii^  district,  one 
property  belonging  to  one  person,  or  held  under  one  title,  such  evidence  of 
facts  done  in  other  places  is  inadmissible.'^     Again,  citing  HolUt  v.  Gold- 

{m)  14  East,  8S2.  (o)  S  Stark.  8S9. 

Kn)  2  B.  &  Aid.  554. 
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fai€k(p%  he  »j«,  "In  an  aetkn  of  traspus  by  cuid  pntprietor^  icts  of  ftjMVu. 

ovnenliip  dooe  bj  Uwm  in  other  parts  of  the  cemi  ere  not  eTidenoe  of  the  J^^YjT 

right  of  property  in  a  partknlar  bnnch  of  the  canal,  unleee  they  shew  that  Bassrt 
they  tie  parts  of  one  entire  district*  1^^^ 

Giir.  &m9%  VMffiL 

Lord  EHdoian,  C.  J.— This  is  an  ejectment  brought  to  reooter  possession 
of  two  cottages,  in  the  parish  of  GtMMm^.  They  were  built  on  a  small  piece 
of  land  lying  between  the  high  road  and  an  old  enclosure  bdonging  to  Lord 
Otf&rdy  which  was  oidosed  by  a  person  of  the  name  of  Lmgford,  in  the  year 
1805,  mortgaged  by  him  to  the  testator  of  the  lessor  of  the  plaintiff  in  1800, 
and  one  of  the  cottages  built  by  him  in  the  year  1805,  and  the  other  in  1815. 
The  defendant,  who  is  lord  of  the  manor,  has  possessed  himself  of  them,  al- 
leging that  they  were  built  on  the  waste  of  the  manor.  It  is  contended  by 
the  lessor  of  the  plaintifi^  that  the  land  belonged  to  the  Earl  of  Or/wrd,  being 
a  small  slip  between  the  enclosed  land  of  Lord  Orford,  and  the  highway,  on 
the  generd  presumption,  that  land  so  situated  belongs  to  the  owner  of  the 
enclosed  land  in  front  of  which  it  is  situated. 

The  cause  has  been  tried  twice,  the  first  time  before  Mr.  Justice  LiiiMah^ 
woen  a  verdict  was  found  for  the  lessor  of  the  plaintiff.  The  Court  of  Common 
PUoi  granted  a  new  trial  on  the  rejection  of  evidence. 

It  was  tried  a  second  time  before  Lord  Lyndhunif  and  a  verdict  found  for 
the  defendant,  but  a  bill  of  exceptions  was  tendered  to  some  of  the  evidence 
which  his  lordship  received  for  the  defendant. 

The  esse  in  the  Court  of  Common  PUa$  is  reported  in  7  Bingh.  332,  and 
h  Moon  Sc  Payne,  173. 

For  the  purpose  of  making  out  the  title  of  the  defendant  upon  the  first 
trial,  these  (acts  are  reported  in  Bingham  to  have  been  established :-— That 
the  road  was  skirted  on  both  sides  by  slips  of  green,  or  waste  land,  from 
these  cottages  for  several  hundred  yards,  nearly  up  to  a  bridge  where  the  old 
enclosures  converged  to  the  sides  of  the  road,  and  the  greens  terminated  in 
a  pomt  That  a  few  yards  beyond  the  bridge  the  fences  of  the  old  enclosuros 
Roeded  again,  and  the  road  was  again  skirted  by  greens  of  the  same  de- 
scriptioD,  which  ultimately  terminated  in  a  large  common ;  that,  with  the 
exception  of  the  piece  of  land  belonging  to  Lord  Orfordf  between  which  and 
the  high  road,  the  cottages  in  question  were  built,  the  old  enclosed  land  on 
hoth  sides  of  the  road  from  the  cottages  in  quesUon  to  within  a  few  yards  of 
the  bridge^  bekinged  to  the  defendant  The  defendant,  in  order  to  support 
his  daim,  shewed  various  acts  of  ownership,  exercised  by  him,  from  time  to 
^une,  on  the  greens  or  waste  lands  by  the  side  of  the  road,  from  the  cottages 
in  question  up  to  the  bridge ;  and  then  proposed  to  shew  similar  acts  of 
ownership  on  the  greens  and  wastes  beyond  the  bridge,  and  in  various  other 
pvts  of  the  manor.  The  learned  ju^e,  however,  refused  to  admit  evidence 
of  those  acts  beyond  the  bri<%e,  the  defendant  being  no  further  the  owner  of 
the  adjoining  endosed  lands ;  and  eonflicting  evklence  of  acts  of  ownership 
over  the  spot  in  question  by  Lord  Orford,  and  those  under  whom  the  lessor 
of  the  plaintiff  claimed,  being  adduced  on  the  part  of  the  pUotiff,  a  verdict 
was  ioQiid  fiir  hon. 

VOL.  L  S 
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Exih.  Oum.         The  Court  of  Conmm  Pleai  were  of  optnion  that  the  evidence  ought  to  bale 
been  recdved,  and  granted  a  new  trial. 

It  is  to  be  observed  that  the  evidence  rejected,  consisted  of  two  parts; 
first,  the  acts  done  on  slips  of  green  on  the  road  beyond  the  bridge,  whick '» 
the  continuation  of  the  road  on  which  the  loeut  in  quo  was  situated.  Secondly, 
the  acte  done  in  other  parU  of  the  manor.  The  second  trial  took  place  be- 
fore Lord  LyndhurH;  and  upon  that  trial  evidence  on  both  these  heads  to 
offered  and  received,  and  a  bill  of  exceptions  tendered,  whkli  has  been  argned 
before  Lord  Denman,  Mr.  JusUce  Idttledale,  Mr.  Baron  Parhg,  Mr.  Bam 
Bolland,  Mr.  Justice  PaiteMcn,  Mr.  Baroo  Gumejf,  and  Mr.  Justice  »iY- 

Hams,  J    1.     u 

The  evidence  consisted  of  grants  or  licences  to  enclose,  made  bj  tbe 
defendant,  the  lord  of  the  manor,  at  the  manor  court,  to  six  diflerent  penw: 
to  CUirke,  Bolton,  and  Gilder t,  where  the  pieces  of  ground  are  described  as 
in  Lmg-TW)  Road,  which  is  in  the  road  before  mentioned  as  beyond  ik 
bridge,  and  distant  two  miles  from  the  locu9  in  quo;  three  other  grants  to 
Hunt,  Harrison,  and  Spurden,  in  which  there  is  no  description  of  thw 
locality;  they  are  merely  called  waste  land,  and  are  aituated  withm  tk 


manor 


.  .1 
As  to  all  the  BU,  it  was  in  evidence  that  they  were  Ijing  between  the  m 
of  other  persons  and  the  highway.  It  appears  from  the  plan  produced  ^  & 
trial,  which  has  been  annexed  to  the  biU  of  exceptions,  that  a  spaa  of  aitj 
or  seventy  yards  betweai  the  cottages  in  question  and  the  bridge,  i»occupi«il 
by  houses,  which  are  described  as  old  houses.  It  is  not  stated  io  tbew- 
dence  reported  in  tlus  case,  as  on  the  first  trial,  that  the  road  by  the adarf 
which  these  slips  are  situated,  terminates  in  a  large  common.  The  q^ 
for  our  consideration  i^  whether  all  these  grants  of  penmssion  toeodose 
were  admissible  in  evidence  ? 

These  grante  were,  we  apprdiend,  the  acts  of  ownership  which  *« 

offered  in  evidmce  on  the  first  trial,  and  rejected,  and  the  new  trial  gnnW; 

the  Court  of  Common  Pleat  being  of  opinion,  asjffould  seem  from  ^J^ 

that  all  of  them  ought  to  have  been  received.    The  ground  upon  *h«di « 

has  been  contended  by  the  counsel  for  tbe  defendant,  that  they  are  adme- 

sible  in  evidence,  is,  that  there  was  a  unity  of  ownership,  and  a  umtv  (^ 

character  between  the  loeui  wi  9«o  and  the  several  pieces  of  land  wbicn  w 

comprised  in  those  granU.     That,  adjoining  to  the  foc«.  «««<'-•" * 

closure  had  been  made  by  a  person  of  the  name  of  «ter/,  on  a  shp  m  ftoou 

the  defendant's  own  land,  between  that  and  the  road,  underagr^t  W 

defendant,  as  lord  of  the  manor;  that  giwit  reserving  a  small  renU    i 

piece  is  adled,  in  the  gmnt,  "  Pound  Grem."    That  «  ~»ti"'«7.1^^ 

not  in  unbroken  contiguity,  because  the  bridge  and  theold  housesinter^k 

there  are  slips  of  green  for  a  considerable  distance,  more  than  t*o  m  ^ 

upon  various  parts  of  which  the  lord  of  the  manor  has  e««»«J*r, 

ownership,  and  that  this  aflbrds  strong  presumption  that  the  lord  ol  ine^ 

is  the  owner  of  all  these  slips  of  land.    Further,  that  the  other  three  pw" 

land,  for  the  enclosure  of  which  grants  of  licences  were  made  to  '*2,u,^ 

riton,  and  Spurden,  being  pieces  of  waste  alleged  to  be  lymg  ^^^*^T^ 

of  private  individuals  and  the  high  road  ;  there  is  m  them  a  «"''y**'r^|^. 

which  will  make  these  acts  of  ownership  receivable  m  evidoice.    »    J  ^ 

ment  of  the  Court  of  Common  Plea*  appears  to  authorize  the  recepwn 


It  then  remains  to  be  considered  whether  the  other  three  grants  to 
Ihmt,  MarriiOH  and  Spurden^  were  admissible ;  and  we  are  of  opinion 
that  ibetf  wene  not,  eren  conceding  that  they  were  grants  of  parts  of  the 
vasle,  lying  between  a  high  road  and  the  lands  of  private  persons.  AH 
that  th^  three  grants  shew  is,  that  in  some  parts  of  this  manpr  the  lord 
has  esmda^d  acta  of  ownership  over  pieces  of  land  which  are  denomi- 
nated waste,  but  there  is  no  proof  whatever  where  those  pieces  were  situate : 
they  nught  have  been  many  miles  from  the  spot  in  question,  wholly  uncon- 
neOed  with  it,  parcels  of  large  wastes,  Ae  soil  of  which  was  the  undoubted 
property  of  the  lord  of  the  manor.  The  only  unity  of  character  between  these 
paiceh  aad  the  spot  in  dfepate,  is,  that  they  lie  within  the  same  manor,  and 
between  private  endosuies,  and  a  public  road,  but  we  think  there  is  not  a 
sofickot  lbuiidatic«i  to  let  in  evidence  of  acts  of  ownership  over  one  of  such 
paicels  as  proof  of  Utte  to  others.  If  the  lord  has  a  right  to  one  piece  of 
wsste  land»  it  affords  no  infierence,  even  the  most  remote,  that  he  has  a  right 
to  another  in  the  same  manor,  althou^  both  may  be  similarly  situated 
with  leapaet  to  the  Ugliway.  Assuming  that  all  were  originally  the  property 
of  the  same  person,  as  lord  of  the  mancnr,  whidi  is  all  that  the  fact  of  their 
boQg  in  the  sane  mancr  proves,  no  presumption  arises  from  his  retaining  one 
INtft  in  his  hands,  that  he  retained  another;  nor  if  in  one  part  of  the  manor, 
the  lord  has  dedicated  a  portion  of  the  waste  to  the  use  of  the  public,  and 
STsated  €mt  the  adjoinmg  land  to  private  individuals,  does  it  by  any  means 
fiiUow,  nor  does  it  raise  any  probability  that  in  another  part  he  may  not  have 
gnnted  the  whole  out  to  private  individuals,  and  they  afterwards  have  dedi- 
cated part  as  a  public  road.  But  the  case  is  very  different  with  respect  to  those 
pvcela,  which,  from  their  local  situation,  mi^  be  deemed  parts  of  one  waste 
cr  common ;  acts  of  ownership  in  one  part  of  the  same  field,  are  evidence 
of  title  to  the  whole ;  and  the  like  may  be  said  of  similar  acts  on  part  of 
«ie  hrge  waste  or  comnKm. 

V^trn  the  whole,  therefore,  we  are  of  opinion  the  bill  of  exceptions  must 
pnvail,  and  that  there  must  be  a  venire  de  novo. 
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those  grants  in  evidence,  but  the  opinion  of  the  Court  seems  to  have  been  E^rr^.  Cham, 

giren  upon  the  supposition  that  all  the  pieces  of  waste,  with,  respect  to  p^^  ^^^ 

which  evidence  was  given,  lay  on  the  sides  of  a  road  or  roads,  terminating  in  Barrett 
a  large  common,  which  upon  this  bill  of  exceptions  we  cannot  assume.  Kemp. 

Upon  the  whole  of  the  case,  we  tUnk  that  there  is  a  sufficient  foundation 
laid  to  render  the  first  three  of  the  above-mentiontioned  grants  admissible^ 
upon  the  ground  that  they  are  grants  of  parcels  of  one  and  the  same  waste  or 
ooouBOBi^  lyimg  oii  both  sides  of  the  road,  although  the  continuity  of  the  waste 
is  interrupted  for  a  short  distance  by  the  interventkm  of  the  houses  by  the 
sides  of  the  road. 
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Bradshaw  v.  Skilbeck,  Administrator  of  Mart  Sdlbrck 

deceased. 


Testator  de- 
vised certain 
leasehold  pr^ 
raises  to  kts 
daughter  for 
Ufe,  and  from 
and  immedi- 
ately after  her 
decease  to  her 
two  eldest  sons 
for  their  lives 
aa  tenants  in 
common,  and  in 
case  she  should 
not  have  a  son 
or  sons  to  at- 
toin  21,  a»d 
nuh  iont  dying 
vUhouiiiiuef 
then  to  all  and 
every  the 
daughters  of 
his  said  daugh- 
ter, their  ex^ 
cutors,  admi- 
nistrators, and 
assigns,  snd  if 
only  one 
daughter,  then 
wholly  to  that 
one,  ud  to  her 
l^gal  repreaen- 
tatives,  with 
remainders 
Offer  in  casehia 
daughter 
ahould  die 
without  issue ; 
and  he  gave  all 
the  rest,  resi- 
due, snd  re- 
mainder, of  his 
estate  to  his 
daughter  >— 
Hekt,  that  the 
daughter  took 
an  express 
estate  for  life, 
with  a  remain- 
der to  her  two 
eldest  sons  for 
their  lives  as 
tenants  in  com- 
mon, with  the 
ultimate  re- 
mainder, on 
certain  eoD- 
tingencies  to 
heraelf. 


A  SSUMPSIT  on  a  promissory  note  for  103/.  13t.  yd.  made  by  M<ir 
Skttteck,  to  the  plaintiff  in  her  lifetime.    The  declaraiitm  alsoooDUioei 
counts  for  work  and  labour,  and  medicine,  and  for  interest,  and  upon  ai 
account  stated. 

Piea : — ^That  the  plaintiff  ought  not  to  hare  or  maintain  hu  action,  exoep 
as  to  the  sum  of  24/.  9a. ;  because  the  defendant  fully  administered  all  an 
singular  the  goods  and  chattels  of  the  said  Mary  Skilbeek,  at  the  time  o 
her  death,  and  which  had  come  to  his  hands  to  be  administered,  except  tb 
sum  of  24/.  9«. ;  Caneiutton,  with  a  verification.  Judgment  was  signed  h} 
default  as  to  the  24/.  9«.;  and  the  repHecUion  traversed  the  plea  of  f^ 
adminiiiravii,  upon  which  issue  was  joined ;  but  the  parties  subseqnentlj 
agreed  under  a  judge's  order,  to  state  the  following  Casb  lor  the  opinioDDi 
the  Court. 

On  the  1st  of  June,  183I»  Mary  Skilbeck  made  the  promissoiy  note  mn- 
tioned  in  the  declaration,  which  now  remains  in  the  plaintiff  *8  hands  aopiNi; 
she  was  also  at  the  time  of  her  death,  hereinafler  menticmed,  indebted  to  tb 
said  plaintiff,  to  the  amount  of  8/.  5$.  6d.,  which  likewise  remains  unpud. 

Mary  Skil6eek  was  the  only  daughter  of  Edward  Hepwarik   EAe. 
HepworthmeAe  the  following  will : — "  This  is  the  last  will  and  testament  </ 
me,  Edward  Hepworth,  of  Huddenfield,  made  and  published  this  15th  dar 
of  May,  1799,  in  manner  following,  that  is  to  say;  First,  I  appoint  mj good 
friend,  Robert  Firth,  of  Hudderefield  aforesaid,  John  Jffirei,  and  my  daugfaH 
Mary,  joint  executors  and  executrix,  and  trustees  hereof.     Also  I  will  tU 
all  my  just  debts,  funeral  expenses,  and  the  charges  in  proving  this  nj  viB. 
be  first  paid  and  discharged  by  my  said  executors  and  trustees  out  of  m; 
personal  estate.     Also  I  give  and  bequeath  all  my  leasehold  buildiogs»  bo^ , 
and  grounds,  situate  in  Huddersjield  BforesMd,  and  which  I  hold  onderSiri 
John  Rameden,  bart  unto  the  said  Robert  Firth  and  John  Hiret,  to  luM 
to  them,  their  executors,  administrators,  and  assigns,  in  trust,  that  tbefi  c 
the  survivor,  or  survivors  of  them,  or  the  executors  or  administmfori  of  soA 
survivor,  shall  and  do  permit  and  suffer  my  daughter  Mary  to  reoeiTe  At 
rents  and  profits  thereof,  for  and  during  the  term  of  her  natural  life;  vodM 
and  immediately  after  her  decease,  then  I  give  and  bequeath  the  same  ool 
her  two  eldest  sons,  for  and  during  the  terms  of  their  natural  lives,  as  iewAi 
in  common,  and  not  as  joint  tenants  (if  but  one,  then  wholly  to  that  one),  M 
charged  and  chargeable  if  only  one  son,  with  the  payment  of  60/.  each  to  tM 
younger  children  which  my  said  daughter  may  have;  but  if  there  shooW" 
two  sons,  then  only  with  the  payment  of  20/.  each  to  the  younger  cfaikN 
which  my  9aid  daughter  may  have.    But  in  case  my  said  daughter  Mirf 

of  21  years,  and  wA^ 


flilafl' 


should  not  have  a  son  or  sons  to  attain  the  age  < 
dying  without  lawful  issue,  then  I  give  and  bequeath  the  same  unto 
every  the  daughters  of  my  said  daughter  Mary,  their  executor*,  adnuw*' 
trators,  and  assigns ;  if  only  one  daughter,  then  wholly  to  that  one,  u»  ^ 
her,  or  their  legal  representatives     But,  in  case  my  said  daughter  wow 
happen  to  die  without  lawful  issue,  then  I  give  and  bequeath  the  same  un 
the  two  eldest  sons  of  my  brotiier  Daniel  Uepworth,  for  and  during  "* 


Skiluci. 
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term  of  their  natural  lives,  as  tenants  in  common,  and  not  as  joint  tenants,     Cm.  Pr«aj; 

(if  bat  one,  then  wholly  to  that  one) ;  and  from,  and  immediately  after  his     bi[][^^i, 

or  their  decease,  then  I  give  and  bequeath  the  same  unto  their  lawful  issue.      ^   t^^ 

But  in  case  my  said  brother  Daniel  shall  not  have  any  sons,  or  such  son 

should  not  have  lawful  issue,  then  I  give  and  bequeath  the  same  unto  all 

and  every  the  children  of  my  sisters  Elien,  Betty,  and  A$kn,  and  their  legal 

representatives,  as  tenants  in  common,  and  not  as  joint  tenants,  and  to  their 

executors,  administrators,  and  assigns,  for  ever :    Provided,  and  my  will  and 

mind  is,  that  ray  said  trustees,  or  a  majority  of  them,  shall,  so  often  as  it  is 

necessary,  receive  the  rents,  issues,  and  profits  of  all  the  above  mentbned 

premises,  (or  the  purpose  of  renewing  the  lease  or  leases,  and  paying  the 

fine  due  to  Sir  John  Ramederu,  or  to  the  ground  landlord,  for  the  time  being 

for  the  same.    Also  I  give  and  bequeath  unto  George  Hepworth  and  Edward 

Hepwartk,  two  of  the  sons  of  my  said  brother  Daniel,  the  legacy  or  sum  of 

10/.  a  piece,  when,  and  as  they  attain  the  age  of  twenty-one  years.    Also  I 

give  and  bequeath  unto  Edward  and  Thomae,  two  of  the  sons  of  my  sister 

EHen,  the  legacy  or  sum  of  5/.  each,  when  Thomae  attains  the  age  of 

twenty-one  years ;  and  I  do  direct  that  they  shall  receive  lawful  interest  for 

the  same,  from  twelve  months  afler  my  father's  decease.    All  the  rest, 

residue,  and  remainder  of  my  household  furniture,  goods,  stock  in  trade, 

debts  due  and  owing  to  me,  and  all  other  my  real  and  personal  estate  what- 

ftoever  and  wheresoever,  I  give  and  bequeath  the  same,  and  every  part 

thereof,  unto  my  said  executors  and  trustees,  but  charged  and  chargeable 

vith  the  payment  of  all  my  just  debts,  funeral  expenses,  charges  in  proving 

this  my  will,  and  the  last-mentioned  legacies  of  10/.  each,  and  6/.  each  to 

my  nephews.    In  trust  for  my  said  daughter  Mary,  so  that  the  same  may 

be  at  her  own  sole  and  separate  disposal,  when,  and  as  she  shall  request  the 

same,'' 

The  will  also  contained  clauses,  authorizing  the  executors  or  trustees  to 
reimburse  themselves  out  of  the  personal  estate,  all  the  charges  and  ex- 
penses incurred  in  the  execution  of  the  will  and  the  trusts  thereof,  and 
declaring  that  they  should  not  be  accountable  for  the  loss  of  any  money  which 
might  have  come  into  their  hands^  unless  such  loss  had  happened  through 
their  neglect  or  default,  and  that  they  should  severally  be  answerable  only 
for  their  own  respective  acts  and  deeds. 

The  above  will  was  duly  signed,  published,  and  attested.  The  testator 
died  m  the  year  1799.  At  the  time  of  making  his  will,  and  also  at  the  time, 
of  his  deatl^  he  was  possessed  of  a  leasehold  interest  in  the  buildings  men- 
tioned in  it,  which  is  still  subsisting.  The  will  was  duly  proved  by  the 
executors  and  executrix  named  in  it.  Mary  Skilbeek  entered  into  possession 
of  the  leasehold  property  mentioned  in  the  will,  soon  afler  the  d^th  of  the 
^tator,  and  continued  in  the  possession  of  it  until  her  death,  as  heretnafler 
mentioned.  At  the  time  of  the  making  of  her  iather^s  will,  and  also  at  the 
time  of  his  death,  she  had  two  sons,  Edward  (the  present  defendant)  and 
^attkiae;  afler  his  death,  she  had  a  daughter,  who  died  at  the  age  of  seven 
years,  and  two  other  sons^  John  and  Tkmnae;  the  four  sons  all  lived  to 
attain  their  majority,  but  Matthias  died  in  1820,  and  Thomae  in  1826; 
both  mtestate  and  unmarried.  The  husband  of  Mary  Skilbeeh  died  some 
time  in  1814,  before  any  of  the  sods  bad  attained  their  majority,  and  she 
kndf  died  on  or  about  the  9th  oi  November,  18d3. 
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Com.  Pleat,  The  dciendant,  upon  the  death  of  his  mother,  took  out  letters  of  idmmts- 
tration  to  her  personal  estate,  and  entered  into  the  possession  of  the  lease- 
hold premises  mentioned  in  the  will  of  Edward  Hepwarih,  and  has  from  that 
time,  until  the  assignment  hereinafter  mentbned,  received  the  rents  aod 
profits  to  a  considerable  amount ;  he  has  also  since  that  assignment  con- 
tinued in  the  receipt  of  the  rents  and  profits  of  the  premises. 

John  Hirti,  one  of  the  executors  and  trustees  named  in  the  wiH  of  £*. 
Hepworthf  died  soon  afler  the  testator.  Robert  Firth,  another  of  the  exe- 
cutors, and  the  surviving  trustee,  died  on  or  about  the  1st  Jannar^,  1828, 
leaving  his  son,  Thamai  Firths  his  sole  executor,  who  duly  proved  his  vill. 
The  legal  estate  in  the  leasehold  property  comprised  in  the  will  of  Edward 
Hepworlh,  became  thus  vested  mThonuu  Firth.  By  an  indenture  of  assign- 
ment, dated  the  11th  day  of  November,  1834,  and  made  between  the  sak) 
Thomas  Firth,  described  as  executor  of  Robert  Firth,  deceased,  of  the  one 
part ;  and  the  defendant  in  this  cause,  described  as  administrator  of  his  mother, 
Mary  Skilbeek,  deceased,  of  the  other  part ;  afler  reciting  the  will  of  the 
said  Edward  Hepworth,  and  that  the  said  Robert  Firth  had  survived  his  co- 
trustee, and  in  the  exercise  of  his  ofRce,  as  such  trustee,  had  some  time  in 
the  year  1834,  applied  for  and  obtained  from  the  said  Sir  John  Rameden^  a 
renewal  of  the  lease  of  the  premises  mentioned  in  the  said  will,  and  that  the 
said  Thamae  Firth,  afler  the  death  of  his  father,  in  like  manner,  in  tiie  exer- 
cise of  his  ofiice  of  executor  of  his  father,  the  said  Robert  Firih,  had  latelj 
applied  for  and  obtained  a  further  renewal  of  the  lease  of  the  said  premises, 
and  that  the  said  renewed  lease  was  dated  the  Ist  o{  February,  1834,  and 
made  between  the  said  Sir  John  Rameden,  of  the  one  part,  and  the  said 
Thomae  Firth  of  the  other  part,  and  thereby  the  said  Sir  John  Ramsden 
demised  to  the  said  1%omae  Firth,  his  executors,  administrators,  and 
assigns,  the  said  premises  mentioned  in  the  said  will,  for  the  term  of  aitj 
years,  from  the  first  day  of  May  then  next,  at  the  yearly  rent  of  10/.  10«.> 
subject  to  the  covenants  and  provisions  therein  contained,  and  with  the 
covenant  of  the  said  Sir  John  Rameden,  for  the  renewal  of  the  said  leai^e,  at 
the  expiration  of  twenty  years,  on  payment  of  a  fine  of  33/.  4t. ;  or  at  the 
expiration  of  forty  years,  on  payment  of  a  fine  of  166/. ;  and  that  the  said 
Thomae  Firth  claimed  to  be  entitled  as  such  executor  of  his  late  father,  (o 
the  repayment  of  125/.  paid  and  expended  by  his  late  father  and  himself,  in 
procuring  the  said  renewed  leases,  or  otherwise,  upon  or  about  the  said 
premises,  and  the  execution  of  the  trusts  of  the  said  will ;  and  that  the  said 
Edward  Skilbeek  being  entitled  to  the  possession  of  the  said  leasehold  pre- 
mises, either  in  his  own  right,  or  as  administrator  of  his  said  mother,  the  said 
Mary  Skilbeek,  deceased,  had  applied  to  the  said  Thomas  Firth,  to  Bssiga 
the  same  to  him,  which  said  Thomae  Firth  agreed  to  do  upon  payment  of 
the  said  sum  of  125/.  It  w^  witnessed,  that  in  consideration  of  the  sam  of 
125/.  to  the  stdiThomae  Firth,  in  hand,  paid  by  the  said  Edward  Skilbeek, 
the  receipt  whereof  the  said  ITiomae  Firth  did  thereby  acknowledge,  and  did 
discharge  the  said  Edward  Skilbeek,  and  the  said  leasehold  premises  there- 
from, he  the  said  Thomae  Firth  did  thereby  bargain,  sell,  assign,  transfer, 
and  set  over,  remise,  release,  and  quit  claim  unto  the  said  Edward  SkUbeek, 
his  executors,  administrators,  and  assigns,  the  said  buildings,  lands,  and 
grounds  comprised  in  the  will  of  the  said  Edward  Hepwortht  with  the  ap* 
purtenances ;  to  have  and  to  hold  the  same  unto  the  said  Edward  Skilbeek, 
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hn  executors,  administrators,  and  assigns,  from  thenceforth,  for  and  during      CWWw 

all  the  residue  and  remainder  then  to  come  and  unexpired,  of  the  said  term 

of  60  years,  and  for  every  renewed  term  of  years  to  be  granted  thereof,  as 

fully  and  effectually,    to  all  intents  and  purposes,  as  the  same  had,  at 

any  time  heretrfore,  been  held  and  enjoyed,  subject  nevertheless  to  such 

covenants,  payments,  provisoes,  and  conditions,  .as  were  contained  in  the 

said  lease ;  and  also  subject  to  the  payment  of  20/.  a  piece  to  the  younger 

children  of  the  said  Mary  Skilbeek,  and  to  such  of  the  trusts  of  the  will  of 

the  said  Edward  Hepworth,  as  then  remained  unperformed.     The  lease  of 

the  property  in  question  is  of  far  greater  value  than  the  sum  of  125/.  paid 

by  the  defendant  to  Thomas  Firth  (supposing  that  sum  to  be  a  charge  upon 

the  kwBe),  and  the  legacies  of  20/.  to  each  of  the  younger  children  of  Mar^ 

Skiideek,  and  other  unperformed  trusts  of  Edward  Hepworth'a  will  (if  any). 

Administration  has  not  been  taken  out  by  any  person  to  the  personal  estate 

of  Matthias  Skilbeek 

The  pleadings  are  to  be  as  part  of  the  case. 

The  24/.  9s.  assets  confessed,  are  quite  independent  of  any  interest  which 
Mary  SkUbsck  may  have  had  at  the  time  of  her  death  m  the  leasehold  pro- 
perty comprised  in  Edward  Hepworth's  will. 

The  questions  for  the  Court  are — 

1st,  Whether  Mary  Skilbeck  (besides  her  life  estate)  took  under  the 
will  of  Edward  Hepworth  any,  and  what  interest  in  the  leasehold  premises 
comprised  therein,  either  directly,  or  through  Matthias,  as  one  of  his  next  of 
kin ;  and  2dly,  Whether  such  interest,  or  the  rents  and  profits  received  by  the 
defendant  since  the  death  of  Mary  Skilbeck,  or  any  part  thereof  (taking  into 
consideration  the  subsequent  assignment  of  the  legal  estate  to  the  defendant), 
form  assets  in  his  hands,  as  her  administrator,  so  as  to  negative  the  plea  of 
piene  administrant  prater  24/.  9*.  If  the  Court  should  be  of  opinion  either 
that  that  interest,  or  those  rents  and  profits,  or  any  part  thereof,  form  under  the 
circumstances  of  this  case,  such  assets,  then  it  is  agreed  that  the  plaintiff  shall 
recover  his  whole  claim  in  the  same  manner  as  if  he  had  succeeded  upon  the 
issue  of  piene  adminstravit  prater  24/.  9«. ;  but  if  the  Court  shall  be  of  a 
contrary  opinion,  then  that  the  defendant  shall  have  judgment  in  the  same 
manner  as  if  he  has  succeeded  on  that  issue,  and  that  in  either  case  the 
judgment  shall  be  entered  in  such  form  as  the  Court  shall  direct. 

Cletuhy,  for  the  plaintiff.— As  the  bequest  of  the  leasehold  estate  is  to 
trustees  "  to  permit  and  suffer  "ilfary  Skilbeck  to  receive  the  rents  for  her 
life,  it  may  be  admitted  that  the  le^  estate  in  the  premises  was  in  the 
trustees  (a).  The  question  is,  whether  Mary  Skilbeck  had  more  than  a  life 
estate  in  the  premises,  for  if  she  had  the  plaintiff  is  entitled  to  judgment. 
First,  The  sons  took  an  estate  for  life  only,  as  tenants  in  common,  Hinde  v. 
Lyan^b),  Pells  v.  Brown  (c),  Toovey  v.  Bassett(d),  Bacon  v.  Hill(e) 
LethieuUieur  v.  Tracy  (/) ;  therefore  subject  to  that  estate,  Mary  Skil- 
heek  was  absolutely  entitled  to  the  premises,  under  the  devise  of  the  residue 
of  the  testator's  real  and  personal  estate.    Upon  the  death  of  Matthias,  his 

(a)  See  the  cases  collected  upon    this  (6>  3  Leoo.  64. 

point  ut  WhUe  r.  Parker,  anU,  1 18.  Many  (c)  Cro.  Jac.  590. 

cuee  were  cited  to  ibew  that  theasteu  were  id)  10  East,  460. 

neyertheiess  legal  assets  in  the  hands  of  the  {e)  Moore,  464. 

adaunistnlor.  bat  it  became  annecessary  to  (/)  8  Atk.  79S. 
determine  that  pcunt. 


244  TERM  REPORTS  m  the  COMMON  PLEA& 

Qm^Ftmi,  mother  held  one  moiety  absolutely,  and  one  moiety  subject  to  the  life  estate 
ot  Edward;  and  upon  the  death  o(  Mary,  the  defendant  having  received  all 
the  rents,  he  is  at  least  liable,  as  her  adminstrator,  for  one  moiety  of  the 
same,  which  are  assets  in  his  hands.  SecotMyj  Admitting  that  Mary  SkU- 
beck  had  only  a  life  estate,  and  that  Edward  and  Matikias  took  the  pro- 
mises absolutely,  subject  thereto ;  then,  upon  the  death  of  MaUkias,  h» 
mother  was  entitled  to  a  distributive  share  of  the  premises,  under  the  Statute 
of  Distributions,  and  the  produce  of  her  share  is  assets  in  the  hands  of  tbe 
defendant 

fVighiman,  for  the  defendant. — ^If  Mary  Skiibeek  took  more  than  a  life 
estate  under  the  will,  we  admit  the  plaintiff  is  entitled  to  recover.  It  was  ori- 
ginally considered  that  a  chattel  interest  could  not  be  limited  at  common  law; 
but  afterwards  it  was  held  that  it  would  be  good  by  way  of  executory  derise^ 
Lamped  ea»e(y) ;  and  if  this  demise  had  been  to  Mary  SkMeck  for  Hk, 
with  remainder  to  the  two  sons,  the  whole  term  would  have  passed  to  tbe 
sons  on  the  death  of  Mary.  But  here  the  will  gives  the  estate  over  oo 
failure  of  the  issue  of  the  sons,  which  is  too  remote,  and  therefore  an  estate 
tail  is  given  to  the  sons.  In  support  of  this  view  of  the  case,  the  payment  of 
60/.,  charged  upon  the  estate,  shews  what  the  intention  of  the  testator  was. 
Seeandiy,  Matthtas  died  intestate,  and  without  issue.  His  share  of  the 
premises  would  be  liable,  in  the  first  place,  to  the  payment  of  his  debts,  and 
then  it  would  be  distributed  under  the  Statute. 

But  it  does  not  appear  that  any  administration  has  been  taken  oat  He 
left  two  brothers  surviving  him,  either  of  whom  is  entitled  to  take  oot 
administration ;  but  as  that  has  not  been  done,  his  share  of  the  premises  is 
not  yet  reduced  into  possession  by  his  representative;  and  there  can  be  no 
legal  assets  in  the  hands  of  the  defendant  arising  from  that  source.  The 
rule  is  laid  down  in  Shep.  Touch.  496,  **  All  those  goods  and  diattels, 
actions  and  commodities,  which  were  the  deceased^s,  in  right  of  action  or  pos- 
session as  his  own,  and  so  continued  to  the  time  of  his  death,  and  vludi 
after  his  death  the  executor  or  administrator  doih  get  into  At#  handi  as  Mji 
heUmging  to  kirn,  in  the  right  of  his  executorship  and  administjratjon,''  shsU 
be  said  to  be  assets  in  his  hand. 

Cieatby,  in  reply. — ^It  is  now  well  settled,  that  limitatk>ns  of  chattels  rai 
are  good,  by  way  of  executory  devise,  provided  perpetuities  are  guarded 
against  in  the  usual  way.  In  Peame,  p.  404,  it  is  said,  *<  The  cases  I  haxe 
adduced,  are  sufficient  to  shew  the  law  to  be  now  settled,  that  limitations 
over  of  chattels  real,  after  a  devise  to  one  for  life,  are  good  as  executory 
devises.^'  Marminy^a  com  (A),  Lampefs  eatery).  But  the  propositiooi 
that  the  ultimate  remamder  in  the  premises  was  in  Mary  Skilbeek^  has  not 
been  answered. 

The  payments  in  gross  do  not  raise  any  presumption,  for  they  sn  s 
charge  upon  the  knd  itself,  and  not  upon  the  devisee. 

Cur.  adp.  rut 

JioM  17A.  TiNDAL,  C.  J. — ^The  decision  of  this  case  will  turn  upon  the  MDgle  poiot* 

(g)  Id  Rep.  47.  (A)  S  Rep.  187. 
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whether  Mary  Skiib^ck  took  any  interest  in  the  leasehold  property,  be-     Gmr.  pUom, 

queathed  by  the  will  of  Edward  Hepwarih;  beyond  a  life  estate !  for  it 

his  been  properly  admitted  in  the  course  of  the  argument,  that  if  she  took 

more  than  the  life  estate,  the  leasehold  will  be  assets  in  the  hands  of  the 

•dministritor,  and  judgment  must  be  for  the  plaintiff.    We  are  of  opinion, 

that  under  the  will  of  Edward  H^ptoorihf  Mary  Skiideek  took  an  express 

estate  for  life,  with  a  remainder  to  her  two  eldest  sons,  Edward  ukdMatihiai^ 

for  their  lives,  as  tenants  in  common,  with  the  ultimate  remainder  in  the 

term,  on  certain  contingencies,  to  herself;  and  that  consequently,  upon  the- 

death  of  Maiikiat  Skilbeck^  his  mother,  Mary  SkMeek,  became  absolutely 

entitled  to  his  moiety  for  the  remainder  of  the  term. 

The  real  question  is,  whether  the  express  devise  for  life  to  the  two  eldest 
sons,  is  enlarged  by  the  words  which  follow  into  an  estate  tail;  for  if  such 
is  the  case,  it  must  be  admitted,  that  they  would  take  the  whole  interest  in 
the  leaseholds,  and  that  any  remainder  over  would  be  void.  The  words 
upon  which  that  question  has  turned  are  these,  viz ;— "  but  in  case  my  said 
daughter  Mary  shall  not  have  a  son  or  sons  to  attain  the  age  of  twenty-one 
years,  and  such  8<ms  dying  without  lawful  issue,  then  I  give  and  bequeath 
the  same  to  her  daughter  or  daughters :  but  in  case  my  said  daughter 
should  happen  to  die  without  lawful  issue "' — ^then  the  testator  devises  it 
over.  And  we  think  it  is  dear,  that  these  words  do  not  import  a  giving 
over  of  the  leasehold  upon  the  general  failure  of  issue  of  the  two  sons,  which 
would  be  an  estate  tail,  but  a  dying  without  issue  under  twenty-one.  So  that 
the  event  upon  which  the  leasehold  is  given  over,  must*  happen  within  a 
period  which  can  create  no  danger  of  a  perpetuity.  The  cases  cited  on  the 
part  of  the  plaintiff,  many  of  which  are  to  be  found  collected  in  Feame  on 
ConHngmi  RemainderM,  p.  470,  &c  are  sufficient  authority  to  that  point.  In 
the  event,  therefore,  which  has  happened,  of  Maiihia§  dying  without 
diildren,  his  moiety  in  the  term  came  to  his  mother,  either  under  the  devise 
over,  in  case  of  the  general  failure  of  issue  in  her ;  or,  at  all  events,  under 
the  residuary  clause  of  the  will. 

Aa  to  the  argument,  that  by  reason  of  the  charges  contained  in  the  will  of 
certain  sums  to  be  paid  to  the  younger  children,  the  tenants  for  life  must  be 
presumed  to  take  the  whole  interest,  the  answer  has  been  properly  given, 
that  the  charge  is  not  imposed  on  the  tenants  for  life,  but  on  the  property 
itself.    We  think,  therefore,  there  must  be  judgment  for  the  plaintiff 

Judgment  for  plaintiff. 

Robinson  and  an!  AjBsignees  of  Tate,    an  Insolvent,  v.     •'^im. 
Glbadow,  Blundell,  Hollingworth  and  Gleadow. 

^SSUMPSIT  by  the  assignees  of  one  Taie,  a  lunatic  insolvent  debtor.  Where  a  ahip 
against  the  defendants,  as  joint  owners  of  two  vessels,  the  JF^eak  and  ?/tmpl2yS?m 
the  Dapper,  to  recover  464/1  12#.  for   premiums  on  policies  of  insuranceSi  P'P'^® - 
pud  by  Tale,  under  the  following  circumstances. 


,  and 

amongrt  otben  on  Tesaels  in  wbich  the  ship  hroker  was  part  owner,  and  the  innunuice  broker 
charged  all  the  premiuma  in  a  nuining  account  which  he  kept  with  the  ahip  broker,  and 
charged  him  lor  the  amount,   allowing  him  half  eommiaaion  ^— iXrfi,  that  the  inaurance 

brokermight  afterwarda,  onthehankruiitcyof  thfl   '•    •     •  •      

of  hia  reaaela  (who  had  authorised  the  inanranee], 

anoe  broker  when  the  inaurance  waa  effected,  and  no  fraud  or  ladiea  on  hia  part  being  prorod. 


of  the  ahi]^  broker,  aue  the  other  joint  oo-ownera 
iranee)  their  namea  being  unknown  to  Uie  inaur- 
f  and  no  fraud  or  ladiea  on  hia  part  being  prof  ed. 
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Cim^PUaf.  TaiewBS  an  insurance  broker  at  HuU/  and  Hoilin^warik,  oneof  Uw 
defendants,  was  a  broker  and  ship  agent,  carrying  on  his  business  at  the 
same  place ;  who,  from  time  to  time,  employed  Tah  to  efiect  insnraooes  oq 
various  vessels,  and  a  running  account  was  kept  between  the  parties.  Oo 
the  18th  of  April,  1827,  Iloilmgworih,  in  the  course  of  his  business,  wrote  to 
Taie,  as  follows : — '*  I  am  authorized  by  the  owners  of  the  several  ships  to 
put  the  following  orders  into  your  hands,  and  to  have  answers  and  policies 
en  Wednesday  next,*'  and  at  the  end  of  this  letter,  with  similar  instruetioiiF, 
relating  to  six  other  ships,  were  the  following — 

'*  3,500/.  on  the  brig  Freak,  for  twelve  months.  This  ship  is  jnst 
launched  and  coppered,  and  is  intended  to  be  a  constant  trader  to  Nw 
York  and  Hull,  &c. 

**  20001,  on  the  brig  Dapper,  for  twelve  months.  This  vessel  is  bnildiDg 
for  ihe  owners  of  the  Freah^  &c. 

A  part  of  the  demand  sought  to  be  recovered  in  this  action,  was  for  the 
premiums  on  the  insurance  eflfected  on  these  two  vessels,  in  pursuance  of 
the  foregoing  order^  which  exemplifies  the  mode  in  which  business  was 
transacted  between  TaJte  and  Hollingworth ;  and  it  was  in  eTidence  that 
they  divided  the  commissions  on  all  the  insurances  which  were  effected 
by  Tate. 

At  this  time  Hollingworth  and  the  other  three  defendants  were  joint 
owners  of  the  Dapper  and  Freak,  but  their  names  were  not  known  to 
Tate  (a).  The  following  facts  were  in  evidence  at  the  trial :  that  Hollifig' 
worth  was  managing  owner  of  the  two  vessels,  and  kept  the  accounts,  which 
were  balanced,  and  the  profits  and  losses  ascertained  and  paid  at  the  end  d'esch 
voyage,  and  which  accounts  included  the  charges  for  insurance;  and  a  copy  of 
the  accounts  was  given  to  each  of  the  defendants  : — ^That  the  parties  were 
heard,  at  various  times,  to  discuss  the  manner  in  which  the  ships  should  be 
insured,  at  Hollingworth^ s  oflSce  which  they  were  in  the  habit  of  frequenting; 
and  that  they  continued  co-owners  of  the  Freak  and  Dapper,  up  to  1833. 

Tate  debited  Hollingworth  for  all  the  insurances  which  were  efiected  by 
his  orders,  allowing  him  a  proportion  of  the  commission  he  received  In 
March,  1828,  Tate  became  insane,  and  in  the  course  of  that  year  certain 
parties  who  had  undertaken  to  arrange  his  affairs,  delivered  a  geoenl 
account  to  Hollingworth,  of  the  balance  due  from  him  to  Tais^s  estate,  of 
which  they  required  payment,  and  which  included  the  premiums  paid  on  the 
Freak  and  the  Dapper ;  but  in  consequence  of  the  unsettled  state  of  TaU'$ 
affairs,  no  further  proceedings  were  taken  until  the  19th  of  May,  1831,  when 
Tate  having  been  discharged  under  the  Insolvent  Debtors'  Act  in  AWen- 
her,  1830,  his  assignees  commenced  an  action  against  Hollingworth,  tore- 
cover  the  before-mentioned  balance  of  his  general  account;  hvX  HolUngwerA 
having  suspended  iiis  payments  in  the  same  month  of  May,  the  assignees 
afterwards  commenced  the  present  action  against  the  defendants. 

At  the  trial  before  Tindal,  C.  J.,  the  learned  judge  left  it  to  the  jury  to 
say,  First,  Whether  a  joint  authority  had  been  given  by  the  other  defendants 
to  Hollingworth,  to  order  the  insurances  effected  by  Tate ;  and  Seamilf^ 
Whetfaef  the  GUadows  and  BlundeU  had  been  discharged  by  any  thing 
which  had  oocunred  since  the  orders  were  given;  and  his  lordship  remarked 

'    (a)  It  was  conteoded  for  Ibe  defendaDU,       Hotlingworth  were  kaown  to  Talt  as  tw¥ 
that  ebevB  was  e^idcnoe  Cliat  BkmdeU  and      of  the  fiart  ovaers. 
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that  betireen  Marehy  1828,  and  November,  ia30,  TaU  ww  umepfesented,     Cam^l^m». 
Bs  no  perecm  had  any  legal  authority  to  act  for  him* 
Verdict  lor  the  pluntiff. 

In  Batter  'term,  Creewell  obtained  a  rule  nieit  for  a  new  trial  upon  two 
grounda,  Fh-eif  That  the  verdict  was  against  evidence;  Seeandiy,  For  mis- 
direction, because  the  learned  judge  had  not  left  it  to  the  jury  to  say,  whether 
Tale  bad  so  elected  and  made  HoUmgworth  his  debtor,  as  to  release  the 
other  defendants.  CreeweU  questioned  the  authority  of  Tkomtm  v.  Davenr 
part{b). 

Maule,  and  R.  V,  Rteharde,  shewed  cause. — ^The  four  defendants  were 
co-owners  and  partners  in  the  traffic,  which  was  carried  on  by  means  of  the 
ihips  upon  which  the  insurances  were  eflected.  In  most  of  these  cases,  the  co- 
owners  are  also  partners,  and  the  same  rules  apply  as  to  cases  of  co-partner- 
ship. This  is  not  a  case  of  principal  and  agent,  like  T%afMan  r,  Davenport  (6), 
bat  if  it  was,  the  doctrines  there  advanced  have  never  been  judicially  over- 
ruled by  any  subsequent  decision  of  the  Court  Lord  Tenterden  there  laid 
down  the  general  rule  as  follows  :•— *'  I  take  it  to  be  a  general  rale  that  if  a 
person  sells  goods  (supposing  at  the  time  of  the  contract  he  is  dealing  with  a 
pnncipal),  but  afterwards  discovers  that  the  person  with  whom  he  has  been 
dealing,  is  not  the  principal  in  the  transaction,  but  agent  for  a  third  person, 
though  he  may  in  the  mean  thne  have  debited  the  agent  with  it,  he  may 
afterwards  recover  the  amount  from  the  real  principal."  And  his  lordship 
iflerwards  observes,  **  The  present  is  a  middle  case ;  at  the  time  of  the 
dealing  for  the  goods,  the  plaintiffs  were  informed,  that  M'Kane,  who  came  to 
them  to  buy  the  goods,  was  dealing  for  another,  that  is,  that  he  was  an  agent ; 
bat  they  were  not  informed  foho  the  principal  was.  They  had  not  therefore,  at 
that  time,  the  means  of  making  their  election.  It  is  true  that  they  might, 
perhaps,  have  obtained  those  means,  if  they  had  made  further  inquiry ;  but 
they  made  no  further  inquiry ;  not  knowing  who  the  principal  really  was, 
they  had  not  the  power,  at  the  instant,  of  making  their  election.  That  being 
<o,  it  seems  to  me  that  this  middle  case  falls*,  in  substance  and  effect,  within 
the  first  proposition  which  I  have  mentioned."  Now  suppose  Uollingworth 
had  said  to  Tate,  I  am  authorized,  as  agent,  by  my  co-owners,  to  make  these 
insurances ;  there  can  be  no  doubt  that  the  owners  might  be  sued,  if  their 
names  were  subsequently  discovered :  and  this  case  falls  directly  within  that 
principle ;  and  the  fact  that  Hollingworth  was  co-owner  as  well  as  agent, 
makes  the  case  stronger  in  favour  of  the  plaintiffs.  And  here  it  is  dear  upon 
the  evidence,  that  Tate  did  not  know  the  names  of  all  the  owners  when  the 
insunmces  were  eflected.  The  joint  authority  to  insure,  having  therefore 
been  proved  to  the  satisfaction  of  the  jury,  this  verdict  can  be  sustained 
upon  the  principle,  which  is  now  well  established. 

Creetceliy  Alexander,nnd  Martin,  tfofi/r4.— Pftrt  owners  of  a  ship  are  not 
necessarily  partners,  Helme  v.  Smith{c),  and  therefore  the  plaintiffs  were 
bound  to  shew  ihkiHoliingtcorth  had  authority  to  eflect  the  insunmces,  other- 
wise they  were  not  liable.     Thornton  v.  Davenport  (6)  did  not  meet  with  the 

(*)  9  Baro.  &  Crw.  78.  (c)  7  Bing.  709. 
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approbation  of  many  eminent  members  ofth^  bar  at  the  time  it  was  AedM. 
It  is  immaterial  whether  Taie  knew  the  names  of  the  part-owners  or  not  if 
he  elected  to  make  Hollingworth  his  debtor ;  Patfirgon  v.  G€aidaie^{d), 
and  Addison  v.  Gandasequt  (e),  fully  support  that  proposiUon.  And  here 
the  eyidence  shews  that  H&llingttarih  Was  always  treated  as  the  debtorufltfl 
be  became  insolvent,  and  then  the  plaintiffs  turned  round,  and  brought  the 
present  action.  The  jury  ought,  therefore,  to  have  been  asked,  whether  the 
credit  was  not  given  t«  Hollingworth  alone  ?  there  is  not  the  least  efideDce 
to  shew  that  any  contract  was  made  by  Taie,  with  the  other  co-owAers  of 
the  ships.  Reed  v.  White  (/)  was  an  action  against  co-owners  of  a  ship,  for 
cordage  supplied  for  the  use  of  the  ship,  to  one  White,  one  of  the  owners, 
who  acted  as  ship's  husband.  The  pUiintiff  took  n^tf<^'#- bill  for  the 
amount,  and  the  bill  being  dishonoured,  after  a  renewal,  the  action  against 
all  the  owners  was  brought.  It  was  then  contended  that  the  plaintifT  had 
discharged  the  defendants;  and  Lord  EUenhorough  said: — ^^  The  first 
renewed  bill  is  expressed  to  be  for  cordage,  found  for  the  Prineeu  Mer^, 
and  drawn  only  on  White,  If  this  was  drawn  on  him  as  for  himseIC  and  is 
agent  for  his  partners,  it  was  n  prolongation  of  time  as  to  all.  The  questicn 
is,  whether  it  was  intended  as  a  settlement  with  him  alone,  and  adopting  \m 
as  the  single  debtor."  So  here  the  question  was,  whether  credit  was  gifen 
to  Hollingu>orth  9\one.--{Tindal,CJ.—T:hii  point  was  not  suggested  tome 
during  the  summing  up :  I  think  it  was  involved  in  the  other  point  which  I 
put  to  the  jury.] — The  manner  in  which  the  accounts  were  kept  hyHcUia^ 
worth,  and  their  settlement,  were  very  material  circumstances,  to  shew  that 
the  defendants  ought  not  to  be  charged  in  the  present  action.  In  Jhmiw  t. 
Davenport  (g),  Mr.  J.  Bayleg  says,  "  If  the  agent  does  make  himself  per«»- 
ally  liable,  it  does  not  follow  that  the  principal  may  not  be  liable  alw, 
subject  to  this  qualification,  that  the  principal  shall  not  be  prejudiced  by 
being  made  personally  liable,  if  the  justice  of  the  case  is  that  he  shall  not  be 
personally  liable.  If  the  principal  has  paid  the  agent,  or  if  the  sute  of 
accounts  betwen  the  agent  here  and  the  principal  would  make  it  unjosi 
that  the  seller  should  call  on  the  principal,  the  fact  of  payment,  on  such* 
,  state  of  accounts,  would  be  an  answer  to  the  action  brought  by  the  seller, 
where  he  had  looked  to  the  responsibility  of  the  agent."  Mere  carelessnes, 
without  fraud  on  the  part  of  Tate,  would  be  sufficient  to  relieve  the  co* 
owners,  RMneon  v.  Wilkineon(h),  where  it  is  said  by  Mr.  J.  Grahet^ 
•*  A  party  has  always  a  right  against  a  concealed  partner,  of  whom  he  has 
previously  no  knowledge,  as  soon  aa  he  discovers  him,  unless  that  igiwnfl« 
were  his  own  foult,  or  if  he  had  not  used  due  diligence  in  finding  him'* 

Cur,  adv.  tidL 

Park,  J.^It  is  admitted  in  this  case  that  the  four  defendants  were  p^* 
owners  of  the  two  ships  in  questi<Mi,  and  that  Hollingworth  was  managing 
owner.  Now  it  is  quite  clear  that  Uie  ship's  husband,  or  managing  owner  o 
a  ship,  has  no  right  to  insure  for  his  co^)wner8,  without  an  a^**'*^^^^" 
them,  which  maybe  express  or  implied,  French  v.  BaekhottH(^^ 
Lord  Manejield,  and  some  of  the  other  judges,  held  it  to  be  suffiaeni 

lift  15  East.  69.  W  »  B.  &  Cres.  88. 

y  4  Taunt  674.  ^  8  Price  M4 

(/)  6  Esp.  N.  P.  C.  «2.  -  (0  S  »«"•  «7«7. 
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Inake  the.eo-ownera  liable  for  the  premiums,  if  they  were  toM  of  the  in-     -Qm^puom. 
I  fturaDcCy  and  expressed  do  objection  to  it. 

The  question  in  this  case  is,  Had  HoUingworth  a  joint  authority  from  his 
co-owners  to  make  the  insurance  T  and  the  jury  found  that  there  was  a  joint 
suthority  ;  amd  it  seems  to  me  that  they  were  well  warranted  in  so  doing,  for 
I  have  examined  the  notes  of  my  Lord  Chief  Justice ;  and  there  appears  to 
have  been  abundant  evidence  that  the  other  partK>wners  were  constantly 
coming  to  Hollinffworih^s  counting  house,  where  they  examined  the  books 
and  accounts ;  and  the  insurances  were  made  for  their  joint  benefit,  and  on 
their  account,  and  no  objection  was  ever  raised  by  them ;  the  case  therefore 
comes  within  Lord  MatufiMu  doctrinoi  that  they  were  well  informed  of 
what  was  done,  and  made  no  objection.  The  maxim — omnt>  ratihaintio 
retroirahitur  et  numdalo  priori  equtparatur — ^well  applies  to  this  case ;  for 
the  insurance  was  made  for  the  joint  benefit  of  all,  and  there  was  no  conceal- 
ment of  the  matter,  for  the  parties  had  full  opportunities  of  se^mg  the  books 
St  all  times.  In  Helme  v.  Smith  (J  ),  it  was  held,  that  a  part-owner  of  a  ship 
is  not  necessarily  a  partner,  unless  the  parties  had  laid  out  money  on 
speculation,  the  proceeds  to  be  divided  on  the  ship's  return,  in  which  case 
they  would  be  partners  in  every  sense,  and  this  distinction  is  there  expressly 
taken.  Paieraon  v.  Gandasequi (k)  has  been  relied  on;  but  that  case  does 
not  militate  against  the  present  decision ;  yRl  it  was  sent  back  again  for  a 
new  trial :  but  although  I  was  counsel  in  Uf  I  do  not  recollect  what  became  of 
it  Another  case  against  the  same  defendant,  was  tried  about  the  same 
time,  Addison  v.  Gandateqtii(i),  and  the  Court  was  there  clearly  (^opinion 
that  the  principal  was  not  liable,  where  the  plaintiff  made  the  agent  the 
buyer  by  debiting  him  in  his  books,  and  not  requiring  any  guarantee  troth 
the  agent.  But,  at  all  events,  those  were  cases  between  principal  and 
agent^  and  the  fallacy  in  the  argument  for  the  defendants  is,  in  calling  Hoi" 
iuigworih  a  mere  agent,  whereas  this  is  a  case  of  joint  authority. 

I  think  the  question,  whether  Taie,  by  his  mode  of  dealing  with  Hiiilinff* 
vorth^  released  the  other  co-partners,  does  not  arise.  I  can  find  no  evidence 
to  lead  to  such  a  conclusion  ;  if  any  fraud  had  appeared,  or  if  the  settlement 
of  the  accounts  between  the  co-owners  had  been  brought  to  the  knowledge 
of  Taie^  it  might  have  made  a  diflerence  in  considering  Uie  question. 

Then  it  is  objected  that  it  was  not  fully  put  to  the  jury,  whether  Hol^ 
lingworth  was  alone  debited.  I  have  no  doubt  but  this  would  have  been 
done,  if  his  lordship's  attention  had  been  called  to  it ;  but  if  it  had  been,  I 
sm  satisfied  that  it  would  not  have  been  of  any  avail ;  for  the  joint  authority 
uid  joint  benefit  in  the  insurance  was  established,  and  that  decided  the 
question ;  nor  was  there  any  doubt  but  that  these  four  defendants  were  all 
special  partners  in  the  adventures  in  which  these  ships  were  engaged.  I 
therefore  think  this  rule  must  be  discharged. 

Gasblbe,  J. — ^I  am  of  the  same  opinion.  It  is  quite  clear  that  there  was 
s  partnership  between  the  defendants  as  to  these  voyages.  Some  of  the 
correspondence  shews  that  Tale  knew  that  there  were  other  owners  of  the 
▼essels,  but  not  that  he  knew  who  they  were.  He  could  not  therefore 
exercise  any  right  of  election.  It  appears  that  Taie  became  insane  in  less 
^^  twelve  months  afler  these  transactions  occurred :  if  he  had  been  in 

0>  T  BiD(?.  709.  I)  4  Tauat  574.    , 
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OmuBa».     drcutnBtances  to  laterfiM,  and  had  lain  by  for  an  unreasonable  peiiod,  the 
R^i^^N      *^*s®  "»e^^  ^  different. 


G&BAOOW. 


Vauohan,  J. — ^This  is  an  application  entirely  to  the  discretjoo  of  tlu 
Court ;  and  although  4be  cause  has  been  tried  twice,  I  would  send  it  down 
lor  a  new  trial*  if  I  could  see  that  justice  had  miscarried  by  the  &ult  of  the 
jury.  The  question  really  is,  whether  the  orders  for  the  insursnoe  vere 
given  to7(fle,  by  the  joint  authority  <^  the  part  owpers  of  the  vessels.  The 
argument  for  the  defendants  has  been  put  upon  the  grounds,  Fint,  that 
this  was  a  transaction  between  principal  and  agent,  where  the  principal  vas 
not  known  at  the  time  the  contract  was  made.  The  law  upon  this  subjat 
is  well  established,  and  I  have  read  Thomsam  v.  Davenport  (jm),  vhkh 
has  been  impugned  in  argument^  with  attention.  It  is  there  laid  down,  that 
.  the  seller  of  goods  may  niaintiMB  an  action  against  a  principal,  whose  name 
was  uakpown  at  the  time  of  the  sale,  although  the  seller  had,  in  the  £rst 
instance,  debited  the  party  who  purchased  the  goods.  But»  in  truth,  this  isa 
question  not  between  principal  and  agent,  but  between  joint  cootractois;  I 
Mid  that  was  the  point  which  was  left  to  the  consideration  of  the  juiy.  It  > 
was  in  evidence  that  the  defendants  came  to  the  counting  house  oiHoUi^ 
worth,  sometimes  together,  and  sometimes  separately ;  and  I  agrees  that  one 
part-owner  has  no  implied  auth<Mrity  to  bind  the  others ;  but  here  there  doei 
not  seem  to  be  any  doubt  but  that  the  insurance  was  made  by  the  joint 
authority  of  the  coowners,  Seeomdlyt  As  to  the  point  which  it  is  said 
should  have  been  left  with  the  jury,  I  do  not  think  it  would  have  made  any 
dilbsenoe  in  the  case.  There  is  no  ground  for  any  imputation  of  fraud  in 
this  caae,  and  the  jury  had  the  whde  evidence  before  them,  and  I  think  the^ 
have  come  to  the  right  conclusaoa 

TiNDAL,  C.  J.— I  have  IRtle  to  add  to  what  has  already  been  said,  as  I 
concur  entirely  with  the  opftAoiiB  which  have  been  expressed. 

The  jury  have  found  by  their  verdict  that  the  four  defendants  were  joint 
contractors,  and  that  they  concurred  in  the  tnaific  in  which  the  ships  ven* 
engaged,  when  these  insurances  were  efiected.  But  it  is  oljected  that  it  mf 
not  left  to  the  jury  to  say  whether  the  credit  was  given  to  JBoUingmrih 
alona  This  point  should  have  been  suggested  to  me  at  the  trial,  if  the 
defendants  had  wished  to  have  at  decided;  but  if  I  had  left  it  with  the  jurr. 
it  would  have  been  with  this  observation,  that  there  was  no  evidence  that 
TaU  knew  who  the  other  owners  of  the  vessel  were,  and  that  there  could  be 
no  election  until  he  knew.  Secondly,  it  is  objected,  that  the  summing  up  was 
too  narrow,  as  to  the  question  whether  HolUngwortKs  co-ownov  were  not 
discharged  by  Tate^i  subsequent  conduct;  but  the  moment  you  ^  ^^^^ 
persons  as  being  joint  contractors,  it  is  very  difficult  for  than  to  relieve 
themselves  afterwards,  or  to  shew  that  any  one  of  them  is  not  liable.  Thecase 
of  Lodge  v.  Dieat  (n)  shews  how  difficult  it  is  to  obtain  a  release  frooi  a  joint 
contract  after  it  is  once  established.  In  the  present  case  I  see  no  ressoo  for 
supposing  that  there  were  any  laches  on  the  part  of  the  plaintiffs,  much  less 
that  there  was  any  fraud  on  the  part  of  Hollingworth.  As  to  7a/e,  he 
became  insane,  and  I  think  all  the  cases  sanction  us  in  discharging  this  rule. 

Rule  discharged. 

(m)  9  B.  &  C.  78,  W  5  B.  &  Aid.  611 
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Pierce  r.  Fotheroill.  ^^'zJ^!^ 

JunelBOu 

\  CTION  on  a  promissory  note  for  money  lent,  payable  on  demand.    At  in  an  action  on 
the  trial,  damages  were  given  for  the  amount  of  the  note,  and  for  Jo^lTw^w/on 
interest  from  August  I,  1833,  the  day  of  its  date.  ^T"  wmnM* 

A  rule  having  been  obtained  to  reduce  the  damages  by  the  amount  of  the  ^'[JJ  inteiwt, 
interest.  SrSL^Tde- 

mandof  p«y- 

Talfourdf  Serjt.,  and  Steer^  shewed  cause. — ^The  jury  were  entitled  to  xhe^MuTngof 
give  interest  by  way  of  damages,  Nichol  v.  Tlkinnp9im{a)\  Harrison  v.  awritofsum- 
AU€ii{b)\  Bruce  v.  Hunter  {c)\  Callon  v.  Bragg  (d), — [Tindaly  C.J. —  SSSSt  demand. 
Suppose  a  note  is  payable  on  presentment,  no  interest  could  be  claimed 
until  ader  it  had  been  presented.    So  here  it  is  payable  on  demand,  non 
conUat  the  party  would  not  have  paid  upon  demand.] — Then  the  issuing  of 
the  writ  of  summons  is  tantamount  to  a  demand,  and  interest  may  be  given 
from  that  time. 

Heaton,  eonird, — The  declaration  does  not  contain  a  count  for  interest.^— 
The  old  practice  of  proceeding  by  latitai  may  amount  to  a  notice  to  the  party 
that  the  action  is  brought,  but  now  the  declaration  only  seeks  to  recover 
w!iat  is  due  at  the  time  it  is  delivered 

TiNDAL,  C.  J. — I  do  not  think  the  distinction  is  correct  which  has  been 
taken  between  the  laiiiai  and  the  writ  of  summons,  for  the  loHtai  always 
complained  of  some  imaginary  grievance,  which  was  not  explained  to  the 
defendant ;  and  the  issuing  of  the  summons  gives  the  defendant  notice  that 
there  is  a  demand  made  upon  him,  and  he  may  pay  the  money  into  court  if 
he  thinks  fit  The  rule  must  be  made  absolute  to  reduce  the  damages  so  as 
to  compute  the  interest  from  the  time  of  issuing  the  writ  of  summons. 


The  other  judges  concurred. 


Rule  absolute  accordingly 


(a)  8  Taunt  157.  (c)  8  Camph.  467. 

(6)  8  Bug.  4.  {d)  15  East,  S88. 


Leonard    v.    Simpson,    Executor    of  Stephen    Simpson,     Juwkm. 

deceased. 

jy&BT  on  a  judgment  recovered  i^nst  the  defendant,  as  executor  of  i.  Tn  debt  on  a 

Stephen  Simpson,  deceased,  with  a  suggestion  of  a  devastavit  in  the  |.o^f^%'X- 

dedaration.    Plea : — that  the  defendant  had  not  wasted  the  testator's  goods,  favU  aguntt  an 

^  «Qd  issue  thereon.    At  the  trial  before  Faughan,  J.,  at  the  Sittings  for  ^uTpi^^ 

ingft  in  the 
original  action  lOiewing  a  return  of  mi2Za  bona  by  the  BberifT  to  tbe  writ  of /!.^.  iatued  to  re« 
cover  the  debt  dehomit  tetiatorut  and  a lery  of  the  coati  de  bomi pnpnu,  ia  aofficient  frimA  faeie 
eridence  of  a  dettutaitii, 

S.  Where  a  taiatum  Jl.  fa,  appeared  on  a  judgment  roll  to  be  founded  on  an  irrefpilar  writ 
of /i.  fa.,  held,  that  after  the  tettatum  writ  had  been  executed  without  anjr  application  made 
to  set  it  aside,  no  objection  could  be  raised  upon  an  action  being  brought  on  the  judgment. 
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^^"Z;^^!^  Middlesex  ailer  last  Hilary  Term,  the  plaintiff  put  in  evidence  tlie  judg- 
ment roll  in  the  original  action,  which  set  out  the  proceedings  to  the  following 
eflfect : — Venue,  London;  the  action  in  covenant  for  the  arrears  of  an  aninutj 
due  from  Stephen  Simpson  to  the  plaintiff;  that  the  defendant  had  allowed 
judgment  to  go  by  de&ult;  the  issuing  of  a  writ  of  inquiry  to  the  sherifis  of 
London,  with  an  award  of  73/.  damages,  and  20/.  ibr  costs,  to  be  levied  od 
the  goods  of  Stephen  Simpson,  at  the  time  of  his  death,  in  the  hands  of  the 
defendant  to  be  administered,  and  if  he  had  not  so  much  thereof  m  his 
hands  to  be  administered,  then  20/.  parcel  thereof  of  his  the  defendant's  own 
proper  goods. 

— That  a^./a.  was  directed  to  the  sheriff  of  London,  and  that  the  sheriff  («), 
"  to  wit,  WiUiam  Holland,  sheriff  of  the  city  aforesaid,"  returned  that  the 
said  defendant  had  no  goods  which  were  of  the  said  S,  Simpson  at  the  time 
of  his  death  to  be  administered,  and  that  the  sheriff  had  not  any  of  the 
goods  of  the  defendant  in  his  bailiwick  whereof  he  could  levy  the  20^,  &c; 
That  the  plaintiff  had  prayed  a  writ  of  testatum  Ji.  /a.  to  be  directed  to  the 
sheriff  of  the  scdd  city  of  Litchfield,  which  was  granted.  That  WiUiem 
Holland,  sheriff  of  the  city  of  Litchfield,  thereupon  returned  that  he  bad 
levied  20/.  of  the  defendant's  goods,  but  that.th,e  defend^t  had  no  goods 
in  his  bailiwick  which  were  of  S,  Simpson,  deceased,  at  the  time  of  hk 
death  in  the  hands  of  the  defendant  to  be  administered. 

It  was  objected  for  the  defendant  at  the  trial,  that  the  mere  return  of 
nulla  bond,  made  by  the  sheriff  to  the  testatum  fi.  fa.  was  no  evidence  of  a 
devastavit;  also  that  the  writ  was  irregular,  it  being  fpunded  upon  a  /./& 
directed  to  the  sheriff'  of  London,  which  was  manifestly  incorrect,  as  the 
Court  would  take  judicial  notice  that  there  were  two  sheriffs  of  London. 
Verdict  for  the  plainUfl^  with  leave  reserved  to  move  for  a  nonsuit  on  the 
above  points. 

Butt  obtained  a  rule  nisi  accordingly. — The  testatum  fi.  fa.  is  irreguhr, 
because  it  is  founded  upon  the  fi.  fa.  which  is  said  to  have  been  directed  to 
the  sheriff  of  London,  and  there  ought  to  have  appeared  a  regular  return  of 
that  writ  by  the  sheriffs,  or  the  Court  cannot  be  satisfied  that  there  are  not 
assets  of  the  testator  still  in  London.  Secondly,  Admitting  the  record  to  he 
free  from  objection,  the  writs  and  returns  are  not  sufficient  evidence  of  i 
devastavit.  In  Erving  v.  Peters  {h),  where  all  the  authorities  are  coUectad, 
the  return  of  the  sheriff  to  the  writ  of  execution  is  not  only  that  the  testator 
had  no  goods  within  his  bailiwick,  but  also  that  the  defendant  had  **  soli 
eloigned,  and  wasted  divers  goods  and  chattels  of  the  testator*  to  the  aioonot 
in  value  of  the  debt  and  damages.'' 

Cowling  shewed  cause. — ^It  will  not  be  denied  that  the  defendant,  ^T 
suffering  judgment  to  go  by  default,  has  admitted  that  he  had  assets  in  his 
hands ;  the  only  questbn  is,  whether  there  has  been  sufficient  evidence  to  shew 
a  devastavit  ?  And  First,  No  evidence  was  necessary.  The  issue  to  be  tneo 
lies  substantially  on  the  defendant.  The  action  is  founded  on  the  judgm^^ 
recovered  against  him,  1  Saund.  (c) ;  and  the  defendant  having  admitted  to^^ 

(a)  This  was  eTiHently  an  accidental  in-  (6)  8  T.  R.  68ft. 

sertioo  of  the  shertflT  of  LUe^/ieid  instead  of  (r)  1  Will.  Saund.  219.  b. 

the  sheriflji  of  London. 


.Simpson. 
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he  hu  assets,  it  is  his  duty  to  af^ply  them'  in  discharging  the  jiidgment  debt,  .  Oym,  PUof, 
and  if  he  neglects  to  do  so,  that  is  a  ikvaitamL  The  defendant  may  havip  j^Lw^sji 
prored  that  he  shewed  the  assets  to  the  sheriff,  or  that  after  plea,  and  v. 

before  judgment,  he  confessed  judgment  to  another,  or  that  judgment  was 
Dot  docketed,  1  Sound,  (d). 

A  detoHavii  is  an  inference  of  fact  ^ich  the  law  raises  from  the  judgment 
and  other  facts,  as  a  promise  is  implied  in  an  action  of  assun^it.  It  would 
be  almost  impossible,  in  many  cases,  to  prove  an  actual  devattavit ;  ex,  g. 
the  assets  may  consist  of  money  in  the  executors'  hands.  At  all  events,  the 
plaintiff  will  hot  be  required  to  issue  writs  of  execution  into  esefy  county  in 
England^  or  to  file  a  bill  of  discovery  in  equity  against  the  ddendant.  Then 
it  is  said  that  the  sheriff  ought  to  have  returned  a  devasiavii  to  the  fi,  fa.; 
but  Ghiwp  V.  Paie  (e)  shews  that  he  would  do  so  at  his  own  peril,  and  he 
could  not  be  compelled  to  do  so.  All  the  authorities  shew  that  it  is  sufficient 
to  set  out  the  writ  of  execution  and  the  return  of  the  sheriff  on  the  declara* 
tioD,  and  the  record  is  sufficient  evidence  to  prove  the  case,  Wheatley  v. 
^^  (/) ;  Skeiiam  ▼;  Howling  (g) ;  Challenor  v.  Challenor  (A) ;  Hope  v. 

Secondly,  The  evid^ice  offered  at  the  trial  was  sufficient,  and  the  sheriff 
need  not  return  a  devasiavii.  In  WiUs.  Sound,  219,  a,  it  is  said,  '*  If  the 
sheriff  cannot  &id  any  assets,  he  may,  if  he  pleasee,  return  a  devaeiavii  as 
vdl  as  nulla  bond  to  the  writ  of  fi,faP  In  BUwkmor  v.  Mercer  (j),  Hale^ 
C.  J.,  saSd,  the  goods  might  have  been  kept  so  secretly  that  the  sheriff  could 
not  find  them.  The  return  to  the  fi.  fa.  may  be  voidable,  and  the  ieeiaiumji.fo. 
therefore  irregular,  and  perhaps  it  might  have  been  set  aside ;  but  that  has  not 
been  done,  and  it  is  too  late  to  take  the  objection ;  the  issuing  of  it  is  altogether 
a  matter  of  form.  But  here  the  ieeiaiumfi.  fa.  is  actually  executed,  and  some 
of  the  defendant's  goods  are  seized  under  it,  and  yet  he  does  not  inform  the 
sheriff  what  has  beoome  of  the  testator's  assets  (which  he  has  admitted  came 
to  his  hands),  the  deraand  and  refusal  is  therefore  prima  facie  evidence  of 
ft  deeaeiamt 

Butt,  in  support  of  the  rule. — WheaUegy,  Lane  (A)  was  decided  upon  an 
objection  which  was  taken  by  demurrer  to  the  form  of  the  declaration,  and 
it  does  not  decide  what  is  sufficient  evidence  of  a  devaeiavii.  It  may  be 
admitted  that  a  judgment  by  default  is  an  admission  of  assets,  but  no 
authority  goes  so  far  as  to  hold  that  it  is  also  an  admission  that  the  goods 
have  been  wasted.  Actual  proof  of  a  devasiavii  has  always  been  required.  In 
^k  V.  Leighion  (I)  the  sherUT  returned  a  devasiavii ;  also  in  Erving  v.. 
Ptier$  (m).  In  Whorion  v.  Richardson  (n)  a  devasiavii  was  found  upon  a 
9^re  fieri  inquiry.  In  Hope  v.  Bague  (t)  it  was  proved  that  a  simple  con- 
tact creditor  had  been  paid  by  the  defendant,  which  was  some  evidence  of  a 
^aiiavii.-^lTindal,  C.  J.— The  plaintiff  could  not  compel  the  sheriff  to 
return  a  devasiavii,] — If  the  argument  on  the  other  side  should  prevail,  the 
plaiotiff  need  only  issue  a  writ  of  fi.  fa.  into  some  distant  county,  obtain  a 

{d)  1  Wms.  Saond.  219,  a.  (j)  g  Wins.  Sauod.  SOS.  a. 

(e)  3  M.  &  S.  175.  (k)  1  Wms.  Saund.  216. 

if)  1  Wms.  Sauod.  216.  (/)  1  Salk.  809. 

((f)  1  Wilson.  258.  (m)  S  T,  R.  686. 

(A)  Cited  in  1  Wilson,  259,  (n)  2  Stranee,  1074. 
(0  8  East,  2. 
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return. of  nulla  bond,  and  then  the  executor  would  be  chargeable  de  hmit 
propriis.  If  the  fi.  fa.  issued  in  London  is  merely  a  matter  of  form,  assets 
of  the  testator  may  now  be  there  sufficient  to  satisfy  the  debt.  The  rule  of 
law  upon  this  subject  is  already  very  hard  against  an  executor,  as  was  said 
by  Lord  Kenyon  in  Erving  v.  Petera  {o),  and  the  Court  will  not  raise  w 
violent  a  presumption  as  that  if  an  executor  allows  a  judgment  to  go  by 
default,  he  therefore  admits  that  he  has  been  guilty  of  a  devasiavit 

Cur,  ode,  vuh. 

TiNDAL,  C.  J. — The  short  point  in  this  case  is,  whether  such  evidence  of  a 
devastavit  was  given  at  the  trial  on  the  part  of  the  plaintiff  as,  being  unan- 
swered by  the  defendant,  entitles  the  plaintiff  to  a  verdict ;  and  we  thick 
the  evidence  was  sufficient  for  that  purpose.  The  judgment  by  default  in 
the  former  action  is  conclusive  upon  the  defendant  that  he  has  asseUto 
satisfy  the  judgment.  This  is  so  thoroughly  settled  in  Roek  v.  Leigktm{p) 
and  in  other  cases  which  had  preceded  it,  that  it  was  admitted  to  be  the  kw 
by  the  defendant's  counsel  in  arguing  the  case  o(  Erving  v.  Petera  (q).  The 
fact  therefore  is  conclusively  established  against  the  defendant  that  he  has 
assets  of  the  testator  in  his  hands ;  and  the  only  question  which  remains  is, 
what  evidence  is  necessary  to  shew  that  he  has  wasted  those  assets!  1b 
reason  and  good  sense  very  little  evidence  ought  to  be  necessary  for  tbst 
purpose.  It  is  his  duty,  when  called  upon  by  notice  or  by  a  writ  of  execu- 
tion, either  to  satisfy  the  debt  out  of  the  moneys  of  the  testator,  or  to  shew 
the  assets  to  the  sheriff,  that  he  may  make  the  debt  out  of  them ;  and 
accordingly  very  slender  evidence  has  at  all  times  been  held  to  be  sufficieDt 
to  prove  the  devastavit.  The  issuing  of  a  writ  of  fi.  fa.  directed  to  the 
sheriff  of  the  county  where  the  action  was  laid,  and  a  return  of  nulla  bm 
thereto,  has  for  along  time  past  been  deemed  evidence  enough;  and  yet,  'i!thi 
reason  of  the  thing  be  considered,  the  suing  out  and  return  of  such  vrituoto 
the  county  where  the  action  is  laid,  affords  no  necessary  presumptioD  thit 
the  defendant  has  ever  heard  of  it,  for  it  is  a  mere  fiction  of  law  to  suppo^ 
the  defendant  resident  in  the  county  where  the  venue  is  laid  in  a  personal 
action.  Arid  even  if  he  be,  the  sheriff  would,  as  a  matter  of  course,  return 
nulla  bond  to  the  writ,  unless  authentic  information  was  given  to  him  where 
the  testator's  goods  were  to  be  found,  and  they  were  exposed  to  his  cfficen; 
and  before  the  present  practice  prevailed  of  issuing  a  fi.  fa.  and  retunun? 
nulla  bond  thereto,  it  was  usual  for  the  sheiiff  to  summon  an  inquest  « 
office,  and  to  return  a  devastavit  in  addition  to  his  return  to  the  writ  of 
yf./a.,  which  being  an  exparte  proceeding,  gives  no  notice  whatever  to  the 
defendant.  In  the  present  case,  the  plaintiff  sued  out  a  testatum  fi-  fr-  ^^ 
the  sheriff  of  Litchfield,  with  a  return  that  the  sheriff  had  caused  to  he 
levied  the  costs  de  bonis  propriis  of  the  defendant,  and  that  the  defending 
had  no  goods  or  chattels  of  the  testator  in  his  hands  to  be  administered. 
Now  it  must  be  admitted,  that  the  testatum  fi.  fa.  in  this  case  was  irregular, 
inasmuch  as  it  proceeds  upon  the  suggestion  of  an  award  of  a  writ  of/*  /^ 
to  the  sheriff'  of  London,  whereas  the  Court  must  take  judicial  notice  tba 
there  are  t%co  sheriffs,  and  not  one  only ;  but  the  testatum  fi.  fa.  is  vrregm 
only ;  it  is  not  a  nullity.     And  if  the  plaintiff  had  applied  to  ameDd  the 

(o)  a  T.  R.  688.  (q)  8  T.  R.  685. 

ip)  I  Salk.  310. 
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recital,  no  doubt  such  amendment  would  bave  been  permitted,  and  no  objec-  Om^^9, 
tion  could  have  the^i  been  taken  to  the  fi.  fa.  But  the  question  is,  as  the 
UiUUum  Ji.  fa,  has  been  actually  issued  and  returned,  and  no  objection 
taken  against  its  irregularity,  whether  such  return,  that  the  sheriff  has 
actually  levied  the  amoupt  of  the  costs  out  of  the  proper  goods  of  the  de- 
fendant, and  that  there  are  no  goods  of  the  testator  within  his  bailiwick,  does 
not  aflbrd  more  satisfactory  evidence  that  the  defendant  had  notice  of  the 
elaim  so  as  to  call  upon  him  to  pay  the  debt,  or  ofler  the  goods  of  the  testator 
to  the  sherifi^  than  if  a  fi,  .fa,  had  been  returned  in  the  ordinary  course, 
wUia  bond,  by  the  sheriff  of  ^he  county  where  the  action  was  brought  ?  And 
we  feel  no  doubt  that  such  is  the  case,  and  that  the  defendant  was  called 
upon  at  the  trial,  after  the  production  of  the  testatum  fi.  fa.  and  return,  to 
shew  that  he  had  not  wasted  the  goods  of  the  testator,  but  was  ready  to 
give  them  to  the  sheriff,  so  that  it  was  the  sheriff's  fault  that  he  did  not 
make  the  debt  out  of  them.  And  as  no  such  evidence  was  offered  by  the 
defendant  at  the  trials  we  think  the  plaintiff's  evidence  sufficient  to  establish 
a  devastavit. 
We  therefore  think  the  rule  for  entering  a  nonsuit  should  be  discharged. 

Rule  discharged. 


NiCHOLLS  V,   Le   FfiUVRB.  JmeZi. 

^ROYER.     PUoi.—Ui,  Not  guilty;  2d,  That  plaintiffs  were  not,  at  the  A.  residing  in 

time,  of  the  conversion,  entitled  to  the  property  and  possession  of  the  Sj!2dXe*d©l 

goods  and  chattels  in  the  declaration  mentioned.  fendant  »s  his 

At  the. trial  before  Tindal^  C.  J.,  at  the  London  Sittings,  it  was  in  evidence  IS^oi^  tothip 

that  the  defendant  was  a  general  agent  at  Southampton,  and  that  he  was  •**  ^oe3»  which 

•        1.  w     ^  1  ....      ^  .  •.  ,     amred  there 

employed  by  one  Le  Couteur,  a  draper,  residmg  m  Guernsey,  as  his  ageni,  directed  to 
to  forward  to  hun  at  Guernsey  all  goods  which  airived  at  Southampton  feJ^^t^^ 
directed  to  him.     The  defendant  .acted  under  a. general  authority  from  Le  thecarriase 
Couteur,  dated  August,  1830,  which  directed  him  to  take  charge  and  forward  I^fdu^Twd" 
all  goods  which  might  arrive  at  Southampton  for  Le  Couteur,  whether  they  ■^•?®***J?|^ 
▼ere  directed  to  the  care  of  the  defendant  or  not ;— and  the  course  of  business,  he?orw»ded 
was  that  as  soon  as  any  goods  arrived,  the  defendant  paid  the  carriage  and  ^^^^  "J^ 
custom-house  fees,  and  shipped  them  to  Guernsey  by  a  vessel  which  he  transit  of  the 
selected.    On  the  7th  of  May,  1834,  the  plaintiff  forwarded  a  quantity  of  2SSlIt*&ilA. 
goods,  directed  to  Le  Couteur,  to  the  care  of  the  defendant  at  Southampton^  amnion,  and 
«nd  about  the  same  time  one  Coates,  a  merchant  in  London,  forwarded  mjhtttop"*" 
another  parcel  with  a  similar  direction.     The  first  parcel  arrived  at  South-  vi?^**^  ^^^^ 
onpton  on  the  lOtb  of  May,  and  the  second  pn  the  14th,  on  which  day  the  on  boiu^a" 


parcels  were  shipped  by  the  defendant  in  the  usual  manner.  At  this  tkne  Le  ^U^^. 
Conieur  was  in  London,  and,  being  arrested  for  debt,  he  wrote  on  the  14th 
of  May  to  the  defendant,  and  desired  him  not  to  forward  the  goods ;  and 
Coates  having  also  notice  of  the  arrest,  left  London  the  same  day,  and 
reached  Southampton  the  following  morning  to  stop  his  goods.  Coates  ascer- 
^ned  on  his  arrival  that  his  goods  were  shipped,  but  that  the  vessel  had  not 
Bailed.  Coates  then  requested  the  defendant's  clerk,  in  the  absence  of  his 
•"^ter,  to  have  the  goods  relanded ;  and  the  clerk,  admitting  that  he  had  re- 

T  2 
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Cm,  Tlea$.     ceived  the  letter  from  Le'CtnUeur  desirikig  him  not  to  forward  the  goods, 
wrote  the  foUowtng  request  to  the  proper  authorities  at  thecustom-Jmue:— 

''  Gentlemen,  <<  S&uihatHpioH,  15th  May,  1834. 

*^  I  beg  leave  to  ask  permission  to  be  allowed  to  reland  twelve  packagoi 
maiked  /.  Z.  C,  1  to  12,  shipped  by  me  the  14th  inst,  on  boanl  the  Prmut 
Charlotte,  L  Le  Hiver  master,  for  Guemtey,  having  received  instructioBs 
from  the  owners  to  stop  the  shipment  for  the  present,  and  await  his  direc- 
tions. *<  I  remain,  &c. 

"Per.   Wm.  I  Le  Feuvre. 

«*  D.  D.  Le  Bauttlker.'' 

The  goods  were  all  afterwards  relanded,  and  Coatee  seeing  the  pKaiotiiTs 
goods  on  board,  ordered  them  to  be  landed  also,  although  he  was  not  authorized 
to  stop  them ;  the  defendant's  clerk  consented  to  place  all  the  goods  in  bb 
master's  warehouse,  saying  that  they  should  there  await  the  orders  of  the 
London  houses.  Le  Couteur  was  subsequently  made  a  bankrupt,  hut  his 
assignees  claimed  no  right  to  either  of  the  parcels  of  goods ;  but  the  defeodaot 
set  up  a  right  of  iien  upon  them  for  the  Imlance  of  his  general  account  with 
Le  Couteur.  He  was  tendered  his  charges  incurred  upon  the  plaintiff's  goods 
before  the  action  was  brought 

Upon  these  facts  it  was  objected  at  the  trial — First,  That  the  trannlm  of 
the  gcxxls  was  at  an  end  at  Southampton,  Secondly,  That  the  plaintiFs 
goods  were  stopped  without  his  authority. ' 

The  learned  judge  reserved  leave  to  the  defendant's  counsel  to  move  tbe 
Court  upon  these  points,  and  left  two  questions  to  the  iury-^Firei,  Whether 
the  traneitue  was  at  at  end  at  Southampton.  Secondly,  Whether  the 
goods  had  not  been  relanded  by  the  defendant  to  awwt  the  orders  of  the 
plaintiff.     The  jury  found  for  the  plamtfff  on  both  these  points. 

Sir  W.  Folleit  obtained  a  rule  met  to  enter  a  nonsuit.  The  cases  be 
referred  to  are  mentioned  in  the  argument. 

Bompae,  Serjt  shewed  cause. — ^This  is  not  a  question  between  the  as- 
signees of  a  bankrupt  and  the  vendor,  but  it  is  whether  the  defendant  has  a 
right  to  set  up  a  lien  on  the  goods,  the  assignees  churning  no  title  whatever. 
The  defendant  was  a  mere  agent  to  forward  the  goods,  and  it  was  neoessair 
that  some  person  at  Southampton  should  make  proper  entries  at  the  Goston- 
house.  Guernsey  was  the  destination  of  the  goods,  as  the  dhrection  which  was 
attached,  expressed,  and  until  they  arrived  there  the  tratuUue  was  not  at  aa 
end.  All  the  cases  cited  on  the  other  side  by  Sir  W:  FolleU,  had  some  Tpeco&a 
circumstances  attending  them.  In  Elite  v.  Hunt  {a),  the  goods  were  attached 
^whilst  they  were  in  the  custody  of  the  carrier,  by  a  writ  from  the  X^ 
Mayor^e  Court;  and  the  assignee  of  the  consignee  had  put  his  mark  upon 
them,  which  determined  the  traneitue.  In  Diwon  v.  Baldtcin  (b),  the  goods 
remained  in  the  warehouse  waiting  for  orders  from  the  vend^  as  to  their 
ultimate  destination,  and  they  were  to  receive  a  new  direction,  and  not  to^ 
forwarded  as  a  matter  of  course.    In  Rowe  v.  Fickford  (c),  the  vendee  uajd 

(a)  8  T.  R.  464.  (0  B  Taunt.  84. 

(6)  5  East,  174. 
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the  warehouse  bs  a  place  of  final  deliTery,  therefore  the  franntui  was  at  ah  CbM.  Pl^t. 
end.  And  in  Faster  v.  Frampttm  (d)^  the  vendee  took  samples  of  the  goods, 
and  desired  the  carrier  to  keep  them  until  further  orders  were  given.  But  the 
general  rule  which  decides  the  present  case,  is  laid  down  in  Coaiet  v.  Railton{e). 
There  goods  were  purchased  for  Builer  and  Co ,  to  be  forwarded  to  them  at 
Lisbtm,  and  the  defendant,  who  resided  at  Manchesitr,  received  the  goods 
from  the  vendors  and  forwarded  them  to  Liiban^  and  it  was  held  that  the 
tranntuM  continued  until  they  reached  Lisbon.  Lord  TetUerdenf  C.  J.,  there 
said,  ''  The  goods  in  questbn  were  purchased  of  the  plaintiffs  by  the  de- 
fendants, as  agents,  in  the  name  of  Butitfy  Brotkers,  but  in  fact  for  Butler, 
Kms,  and  Ga,  to  be  sent  to  the  latter  at  Litbon.  The  defendants  were 
pQck«^  and  warehousemen,  as  well  as  the  general  agents  of  the  purchasers. 
If  they  had  been  mere  warehousemen,  it  is  quite  clear  that  as  the  goods  were 
purchased  of  the  vendors,  to  be  sent  to  Liebon,  the  latter  would  have  had  a 
tight  to  stop  them,  so  long  as  they  were  in  a  course  of  conveyance  to  Lieban. 
I  thought  that  the  fact  of  the  defendants  in  this  case  having  been  the  general 
agents  of  the  purchasers  as  well  as  warehousemen,  did  not  make  any  difference; 
and  the  goods  having  been  delivered  to  them  by  the  sellers  for  the  purpose 
of  being  forwarded  to  Lisbon,  the  transitus  in  this  case  was  not  at  an  end,  and 
that  the  plaintiffs  had  a  right  to  stop  them."  This  principle  has  been  ac- 
knowledged in  many  cases,  and  if  the  goods  are  in  the  hands  of  a  carrier  or 
other  person,  it  becomes  that  person's  duty  to  retain  them  afler  notice  from 
the  vendor,  before  the  transitus  is  at  an  end,  otherwise  he  is  guilty  of  a 
twt;  Stokes  T.  De  La  Riviere  (/),  Hunter  v.  Beaie  (^),  Mills  v.  Ball  (A). 
As  to  the  stoppage  of  the  goods  by  Coates,  it  was  sufficient.  The  defendiant 
agreed  to  reland  the  goods,  and  to  deposit  them  in  his  warehouse,  there  to 
await  the  orders  of  the  owners ;  and  this  fact  has  been  found  by  the  jury. 
Having  done  so,  the  defendant  cannot  now  dispute  Coates^s  authority,  which 
has  been  subsequently  affirmed  by  the  plaintiff. 

Sir  W.  FoUettwad  Bingham,  eontrd. — The  transitus  was  at  an  end  when 
the  goods  reached  Southampton.  The  general  authority  of  August,  1 830,  gave 
the  defendant  the  control  of  all  goods  directed  to  Le  Couteur,  which  arrived 
at  Southampton.  The  rule  of  law  is,  that  whilst  goods  are  passing  to  their 
destination,  the  vendor  may  stop  them ;  but  if  they  once  come  into  the  cus- 
tody of  a  person  who  has  a  right  to  exercise  a  control  over  them,  the  transitus 
is  at  an  end.  Hunter  v.  Beale  (g)  has  been  relied  on  for  the  plaintiff,  but 
I/)rd  MansfiekTs  doctrine  in  that  case  was  repudiated  by  Lord  Ellenborough 
in  Dixon  v.  Baldwin  (t ),  he  says,  "  As  to  Hunter  v.  BetUe,  in  which  it  is 
said  that  the  goods  must  come  to  the  corporal  touch  of  the  vendees,  in  order 
to  oust  the  right  of  stopping  in  transitu,  it  is  a  figurative  expression,  rarely, 
if  ever,  strictly  true.  If  it  be  predicated  of  the  vendees  own  actual  touch, 
or  of  the  touch  of  any  other  person,  it  comes  in  each  instance  to  a  question, 
whether  the  party  to  whose  touch  it  actually  comes  be  an  agent  so  far  repre- 
senting the  principal,  as  to  make  a  delivery  to  him  a  full,  effectual,  and  final 
delivery  to  the  principal,  as  contra-distinguished  from  a  delivery  to  a  person- 
virtually  acting  as  a  carrier  or  mean  of  conveyance  to  or  on  the  account  of 

(^0  6  R  &  Cres.  107.  Cv)  Cited  in  EUit  v.  Hunt,  8  T.  R.  406. 

(«•)  6  B.  4  Crt».  422.  (A)  2  Bos.  &  Pul.  457. 

(/)  Cited  in  Bothiingk  v.  IngUs,  S  East,         (t)  5  East,  184. 
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the  principal,  in  a  ihere  course  of  transit  towards  him.  In  HmnUr  t.  Bm&, 
Sittings  afler  Trin,  1785,  before  Lord  Mansfield,  I  cannot  but  consider  the 
transit  as  having  been  once  completely  at  an  end  in  the  direct  course  of  tbs 
goods  to  the  vendee,  t.  e.  when  they  had  arrived  at  the  innkeeper^s,  and  were 
afterwards  under  the  immediate  orders  of  the  vendee,  thence  actually 
launched  again  in  a  course  of  conveyance  from  him,  in  their  way  to  Botim, 
being  in  a  new  direction,  prescribed  and  communicated  by  himself;  and  if  the 
transit  be  once  at  an  end,  the  delivery  is  complete,  and  the  trantiiut  for  this 
purpose  cannot  commence  de  novo  merely  because  the  goods  are  again  sent 
upon  their  travels  towards  a  new  and  ulterior  destination."  Here  the  de- 
fendant was  the  agent  of  Le  Couteur,  and  whenever  goods  arrived  he  took 
possession  of  them,  and  they  remained  in  his  hands  subject  to  the  orders  of 
Le  Couteur.  In  this  very  transaction  Le  Couieur  ordered  the  defendant  not 
to  ship  the  goods,  and  they  were  at  that  time  under  the  control  of  the  defend- 
ant, who  was  his  agent.  Dixon  v.  Baldwin  is  confirmed  by  subsequent  caseSf 
Hurry  v.  Manglee  (j),  Wright  v.  Lawee  (*),  Noble  v.  Adams  (/)•  In 
Rowe  V.  Pickford(m),  where  goods  remained  in  the  waggon-office  of  a  cairier. 
subject  to  the  order  of  the  agent  of  the  purchaser  as  to  the  place  of  their 
destination,  it  was  held  that  the  traneitue  was  at  an  end,  and  that  the  vendor 
could  not  stop  the  goods.  The  facts  in  Foster  v.  Frampton  (n),  are  not  pre- 
cisely like  the  present,  but  the  judgments  are  in  point.  Mr.  J.  Holrofd 
said  "  the  transit  of  the  goods  was  at  an  end  by  the  act  of  the  consignee 
treating  the  goods  as  his  own  property,  taking  part  to  his  own  prenuses  and 
directing  the  other  part  to  remain  in  the  warehouse  of  the  carrier.  From  that 
moment  the  latter  ceased  to  be  a  carrier,  and  became  a  mere  bailee  -^  ind 
Mr.  J.  LillUdale  observes,  **  It  appears  that  the  bankrupt,  for  his  own  con- 
venience, was  in  the  habit  of  leaving  goods  in  the  warehouse  of  the  carrier, 
and  that  on  this  occasion  he  directed  them  to  continue  there  after  the  period 
when  they  would  otherwise  have  been  delivered  in  the  ordinary  course  of 
business.  From  the  time  when  he  drew  the  samples  and  gave  those  direc- 
tions, the  sugar  must  be  considered  to  have  been  in  the  possession  of  the 
bankrupt,  as  much  as  if  he  had  taken  it  to  his  own  premises.**  In  MilU  r. 
BaU  (o).  Lord  Alvanley  said,  "  If  in  the  course  of  the  conveyance  of  the 
goods,  from  the  vendor  to  the  vendee,  the  latter  be  allowed  to  exercise  anf 
act  of  ownership  over  them,  he  thereby  reduces  the  goods  into  possessioD,and 
puts  an  end  to  the  vendor's  right  to  stop  them;**  and  to  tiie  same  efkci  is 
Mr.  J.  Bayley^s  judgment  in  Foster  v.  Frampton  (p).  Another  grouod  of 
objection  is,  that  Coatee  had  no  authority  from  Uie  plaintiff  to  stop  the 
goods.  There  cannot  be  a  stoppage  in  transitu  by  a  mere  stranger,  and  tbe 
subsequent  recognitbn  makes  no  difference,  Doe  d.  Mann  v.  Walter*  (q\ 
The  defendant  was  not  justified  in  giving  up  the  goods  at  the  request  of  a 
person  who  had  no  authority,  and  he  rendered  himself  liable  to  an  action  b; 
Le  Couteur,  or  his  assignees,  for  so  doing. 

TiNDAL,  C.  J.— I  have  not  felt  any  difficulty  in  the  course  of  the  argO" 
ment,  or  I  should  have  reserved  this  case  ibr  further  consideratkn ;  hut 

O*)  1  Camp.  453.  (n)  6  B.  &  Crei.  loa. 

(A)  4  Esp.  88.  (o)  8  Boa.  &  P.  460. 

(/)  7  Tanou  59.  (  p)  6  B.  &  Cret  107. 

(m)  8  TauDL  84.  (9)  10  B.  &  Ciea.  686. 
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it  seems  to  depend   upon   the  special  circumstances  which  were  proved      Com.PUxu, 

at  the  trial,  and  not  upon  any  matter  of  law.     The  first  question  is,  was      nicholli 

the  transitus  of  the  goods  at  an  end  ?    Now  what  was  the  destination  of  the  ». 

goods !     They  were  sent  to  Le  Couteur  at  Guernsey,  by  way  of  Southamp-  ** 

ion,  and  the  authority  of  the  defendant  is  not  left  in  doubt,  for  a  letter 

was  read  at  the  trial  which  gave  him  a  general  authority  to  forward  all  goods 

which  might  arrive  at  Southampton  directed  to  Le  Couteur.     There  is 

nothing  to  shew  that  any  new  destination  was  to  be  given  to  the  goods ;  but 

it   is  urged  that  this  varies  from  ordinary   cases,  because  the  defendant 

paid  the  carrier,  and  for  warehousing  the  goods,  and  also  chose  the  ship  by 

which  they  were  to  be  forwarded.    But  this  is  done  in  almost  every  place  in 

England,  and  I  see  nothing  in  this  case  to  prevent  the  application  of  the 

general  principle  of  law,  and  the  iraneiiue  of  the  goods  was  not  at  an  end 

until  they  arrived  at  Guernsey.    Upon  the  evidence  it  appears,  that  Le 

Couteur  and  the  consignors  were  all  anxious  that  the  goods   should  be 

stopped,  and  the  defendant  relies  entirely  upon  a  right  of  his  own  to  retain 

the  goods  as  a  lien  for  his  own  debt,  biit  he  has  no  right  of  lien  which 

he  can  set  up.      By  whose  authority  were  the  goods  landed?      This 

point  was  left  to  the  jury,  and  they  properiy  found  upon  the  evidence  that 

the  goods  were  taken  back  on  account  of  the  rightful  owner.    As  to  the  last 

point  which  has  been  made,  viz.  that  Coatee  had  no  authority  from   the 

plaintiff  to  stop  the  goods,  it  is  to  be  remarked^  that  the  defendant  has  no 

right  which  he  can  set  up  against  the  plaintiff  in  the  present  action ;  and  there 

was  afterwards  abundant  evidence  of  a  ratification  of  that  which  he.  Coatee^ 

had  done,  if  a  ratification  had  been  necessary.    It  therefore  appears  to  me, 

that  the  finding  of  the  jury  was  correct,  and  that  there  is  no  ground  in 

law  for  setting  aside  the  verdict. 

The  other  judges  concurred. 

Rule  discharged. 

Elliotson  v.  Feetham  and  an'.  J^  io<^ 

'T^HE  declaration  stated,  that  before  and  at  the  time  of  committing  the  In  cue  for  a 
grievance  complained  of,  the  plaintiff  was  possessed  of  a  dwelling-house,  piJ^^^^g^ 
lor  the  residue  of  a  certain  term,  and  that  the  defendants  were  possessed  of  cupation  of  hit 
certain  workshops  near  to  the  plaintiff's  dwelling^iouse,  and  that  on  the  20th  the^de^^ 
day  of  July,  1831,  and  on  other  days,  the  defendants  made  in  their  said  (!?^^2!l!^' 
workshops  divers  large  fires  and  divers  loud  noises,  by  means  of  which  the  jus  workshops 
plaintiff  was  disturbed  in  the  enjoyment  of  his  dwelling-house,  &c.,  alleging  v^^"  ^^ttr 
special  damage.  became  i|o». 

Plea: — That  the  defendants  were  possessed  of  their  workshops  ten  years  JJJJTjn  the* 
before  the  plaintiff  became  possessed  of  his  said  term  in  his  said  dwelling-  dwelling-houso, 
house,  and  that  the  defendants  always,  from  the  time  they  so  became  pos-  cvried  on  ^^ 
sessed  of  their  said  workshops  until  the  plaintiff  became  possessed  of  his  ^-'t^'^f  ® 
dwelling-house,  carried  on  their  trade  of  ironmongers  without  any  complaint  compaiat 
from  the  occupiers  of  the  plaintiff's  said  dwelling-house,    and  that  the  p'e«on»2*"' 
defendants  manufactured  their  goods  without  making  larger  fires  or  louder  vUintiff's 
noises  than  they  had  been  accustomed  to  do,  or  than  were  necessary.  thanhTplea* 

should  ha?e  shewn  s  holding  for  twenty  yeais. 
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RepUeatioih  That  although  the  defenclants  were  possessed  of  their  work- 
shops before  the  plaintiff  became  possessed  of  his  said  term,  iieTerthele&* 
such  term  was  created  four  years  before  the  defendants  were  possessed  of 
their  said  workshops,  &c.    Demurr$r  anAjamder. 

Hog^n9,^^li  appears  by  the  replication,  that  the  plaintiff  came  to  the 
nuisance  of  which  he  complains,  he  cannot  therefore  succeed  in  this  actioo, 
Leeds  v.  Shakerley  (a).    He  was  stopped  by  the  Court 

Per  Oun'om.— 'You  cannot  support  your  plea.  If  your  asgument  is  good, 
it  must  be  extended  to  this,  that  if  the  plaintiff  had  purchased  a  valuable 
lease  of  long  creation,  but  a  few  hours  afler  the  defendants  had  caused  the 
nuisance,  he  would  be  prevented  from  disputing  the  existence  of  the  DuisaDoe, 
which  Was  not  in  existence  when  he  contracted  for  the  purchase  of  the  lease. 
The  new  Statute  (6)  points  our  attention  directly  to  the  rights  between  these 
parties.  Under  the  Statute,  if  you  had  alleged  that  you  had  ei^yed  this 
right  for  twenty  years,  you  could  have  sustained  the  plea;  but  without  that 
we  cannot  understand  upon  what  you  found  your  right 

Judgment  for  the  phuotiff 


(a)  Cro.  £liz.  751. 


(6)  9&8  Wiil4,c.  71. 
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The  foUowinff 
agreement  held 
to  be  relatinff 
to  tlie  sale  or 
'*  goods,  wares, 
or  merchan- 
dise," within 
the  exception 
in  the  Stamp 
Act,  55  Geo.  3, 
c.  184,  and 
therefore  ad* 
missible  with- 
out a  stamp  to 
shew  a  partner- 
ship between 
il.andB.*'Me«> 
motandum  of 
agreement  be-> 
tween  A.  and 
B.,  which  is, 
the  horse  to  be 
342.,  B.  to  have 
half  at  17<.,  and 
to  pay  half  of 
the  horse's  ex- 
penses, being 
withC.    At 
the  same  time 
agreed  for  the 
horse  to  go  to 
Newcattle  to  be 
entered  for  the 
handicap  and 
Silver  cup.* 


Marson  v.  Short  and  Brooke. 

ASSUMPSIT  against  two  defendanto  for  horse-meat,  &a,  found  and 
provided  at  their  request;  and  for  goods  sold  and  ddiTered.    Piea^ 
Non  assumpsit,  and  issue  thereon. 

The  cause  was  tried  at  a  county  court;  and  to  shew  that  the  defendant 
were  jointly  liable  to  pay  for  the  horsemeat,  the  following  lustamped  agree- 
ment relating  to  the  horse  which  the  plaintiff  had  kept,  was  offered  in  evi- 
dence by  the  plaintiff 

"  Memorandum  of  agreement  between  Wm.  Short  and  Wm.  Brooh 
which  is,  the  horse  to  be  34/.,  Wm,  Brooke  to  have  half  at  17/1,  and  to  pay 
half  the  horse's  expenses,  being  with  Job  Marscn,  from  his  arriving  at 
Malton,  Feb,  1,  1831.  At  the  same  time  agreed  for  the  horse  to  go  to 
Newcastle,  to  be  entered  for  the  handicap  and  silver  cup. 

(Signed)  **  Wm.  Brooke, 

"iWorcA,  24,  1831.  <^  Wm,  Short,^ 

It  was  objected  for  the  defendant,  that  this  instrument  required  an  agree- 
ment stamp  under  65  Geo.  3,  c.  184,  and  the  county  clerk  assented  to  the 
objection  and  rejected  the  evidence.     Verdict  for  the  defendants. 

The  plaintiff  afterwards  brought  a  writ  of  error,  on  a  bill  of  exceptioDS 
tendered  at  the  trial  in  consequence  of  the  rejection  of  the  evidence. 

CresweU,  for  the  plaintiff  in  error.— Kr*l,  This  is  an  agreement  for  the 
sale  of  goods,  and  is  therefore  within  the  exception  of  the  Stamp  Act;  it 
relates  to  the  sale  of  the  horse,  and  the  latter  part  of  the  agreement  orJy 
refers  to  the  manner  in  which  the  horse  shall  be  used  by  the  parties,  in 
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Meeting  ▼.  Dukt  (a),  an  agreement  lor  the  sale  of  a  ship,  which  also  eon»     ^"^^^ 

tained  special  terms  as  to  the  manner  in  which  the  ship  should  be  en^loyed, 

was  held  not  to  require  a  stamp ;  and  to  the  same  efiect  is  Heroin  v.  Gran" 

^  {h).  So  in  Venning  t.  Leekie  (c)^  where  the  defendant  agreed  to  take  half 

of  certain  goods,  bought  by  the  plaintiff  on  their  joint  account,  and  to  furnish 

half  the  money,  it  was  held  that  no  stamp  was  necessary.    In  Foregth  r. 

Jerviz  (d),  a  letter  contained  an  agreement  and  also  other  matter,  and  Lord 

Eiienboraugk  allowed  that  part  to  be  read  which  did  not  require  a  stamp.    So 

here,  all  which  relates  to  the  handicap  might  have  been  omitted,  and  the 

other  part  was  admissible  to  prove  that  the  defendants  were  joint  owners  of 

the  horse.    Seeondlgt  The  matter  of  the  agreement  is  not  of  the  value  of  Wl 

or  upwards,  Ckadwiek  v.  Silk  (9).     In  Doe  v.  Aris  (/)  it  was  held,  that 

an  agreement  signed  by  a  tenant,  to  hold  premises  with  jscbeduled  fixtures 

It  2«.  6i.  per  annum^  determinable  at  six  months'  notice,  need  not  be 

stamped;  the  subject  matter  of  the  contract,  viz,  the  right  to  occupy,  not 

being  shewn  to  be  above  the  value  of  20/. ;  and  Lord  Tenierden  Said»  "  the 

words  of  the  act  are  so  ambiguous,  that  the  party  objecting  ought  to  make 

out  the  affirmative."— [Ttfid!a/,  C.  J. — ^He  is  bound  to  make  out  the  affirma- 

tire,  because  it  is  not  an  exception  but  a  substantive  part  of  the  enactment] 

—Here  it  does  not  appear  what  was  the  value  of  the  handicap  and  cup. 

Stephen,  Seijt.,  C0fi^.-^ln  Caetleman  v.  Rag  (g)  the  Court  refused  to 
aUow  a  part  of  an  unstamped  pi^per  to  be  read  fer  the  purpose  of  establish- 
ing a  collateral  fact ;  and  it  is  no  difference  whether  the  plaintiff  or  defendant 
produces  it,  Doe  d.  St.  John  v.  Hoare  (A).  Here  the  instrument  is  used 
directly  as  an  agreement  and  not  merely  incidentally,  which  distinction  was 
taken  by  Lord  EUenlwrough  in  Wheldon  v.  MuUhewe  (i).  Seeandig,  The 
agreement  was  for  the  sale  of  goods  to  the  value  of  more  than  20/.  It 
relates  to  the  whole  price  of  the  horse,  viz,  36/.  Again  a  distipction  may  be 
taken  between  goods  divisible  and  indivisible.  The  subject  matter  of  thi^ 
agreement  was  indivisible,  as  is  said  by  Lord  Coke  (J) ;  speaking  of 
tenancy  in  common,  be  says,  **  But  for  the  hawke  or  horse,  tdbeit  they  be 
tenants  in  common,  they  shall  joyne  in  an  assise,  for  otherwise  they  should 
be  without  remedie,  for  one  of  them  cannot  make  his  plaint  in  assise  of  the 
DKHtie  of  a  hawke,  or  of  a  horse,  ibr  the  law  will  never  suffer  any  man  to 
demand  any  thing  against  the  order  of  nature  or  reason,  as  before  it  c^ 
peareth  by  Litdeton,  section  129,  Lex  enim  zpeeiai  naiura  ardinem.  Also 
the  law  will  never  enforce  a  man  to  demand  that  which  he  cannot  recover, 
and  a  man  cannot  recover  the  moytie  of  a  hawke,  horse,  or  of  any  other 
^tire  thing:  Lex  neminem  eagit  advana,  eeu  inutiUa.  But  in  that  case 
they  shall  join  in  an  assise,  and  the  reason  is,  ne  curia  dommi  regis  de/ieereU 
^jfittiiia  exkibendd^  or  Lex  non  debet  defieere  eonquerenHbue  in  juztiUd 
ezkihendaP  Venning  v.  Leekie  (c)  is  distinguishable  from  the  present  case, 
for  there  the  goods  had  been  bought  beforehand  on  the  joint  account  of 
^  parties.    Leigh  v.  Banner  (A),  Buxion  v.  Bedall  (/),  and  Waddington 

i?^  *  ^^^'  *  *y-  !«!•  (ff)  *  B«a-  *  P-  888. 

(ft)  5  Esp  268.  (A)  2  Esp.  N.  P.  C.  724. 

(0  IS  Ea«.  7.  (i)  2  ChiL  Rep.  S99. 

\4)  I  Sua.  n.  p.  C.  487.  O)  Co.  Ut  aec.  -1 29. 

7J,1  Rob.  ft  Mood.  15.  (A)  1  Efp.  N.  P.  C.  408«    . 

(/)  Cited  2  ChiL  Scat.  964.  (0  8  Eut,  808. 
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Gbm^Pbwiu     ▼.  Bristow(m)y  illustrate  the  argument  already  advanced  for  the  defendant, 
and  shew  that  the  exception  in  the  Stamp  Act  is  construed  strictlj. 

TiNDAL,  C.  J. — ^It  appears  to  me,  that  Venning  v.  Leekie  (n)  mast  goTem 
our  decision  in  the  present  case.  The  question  is,  whether  this  is  a  oootnct 
for  the  sale  of  goods,  wares,  and  merchandize,  within  the  meaning  of  the 
exception  of  the  Stamp  Act  (o),  which  exempts  from  the  stamp  duties  **  any 
memorandum,  letter,  or  agreement  made  for  or  renting  to  the  sale  of  any 
goods,  wares,  or  merchandize.'*  Here  it  appears  that  one  of  the  parties  had 
purchased  a  horse,  the  estimated  value  of  which  was  34/.,  and  the  terms  of 
the  agreement  are,  that  **  William  Brooke  should  have  half  at  17/.,  and  to 
pay  half  the  horse's  expenses."  In  other  words,  that  on  payment  of  17/. 
William  Brooke  should  be  joint  owner  in  a  moiety  of  the  horse.  It  is  said, 
that  this  case  is  not  governed  by  Venning  y,  Leekie^  because  that  agreement 
related  to  an  antecedent  purchase  of  the  goods  on  the  joint  account  of  the 
parties.  In  that  case  the  agreement  was,  *'  Messrs.  W  Venning  and  Ca 
f  agree  to  take  one-half  share  of  the  flax  undermentioned,  bought  by  too 
on  our  joint  account,  say  half  in  the  profits  or  loss,  and  to  furnish  you  with 
half  the  amount  in  time  for  the  payment  thereof,  in  case  you  require  it*" 
But  it  appears  to  me  that  the  present  case  is  much  stronger,  and  ought 
clearly  to  be  considered  to  be  within  the  exception  in  the  Statute,  for  it  refen 
to  a  new  agreement  for  the  sale  of  the  horse,  whereas  it  might  have  bees 
urged,  in  the  other  case,  that  the  instrument  related  to  the  division,  and  not 
to  the  sale  of  the  property. 

Then  it  is  objected,  that  the  subject  matter  of  this  agreement  beii^ 
indivisible,  it  cannot  therefore  come  under  the  term  of  goods,  wares,  or 
merchandize;  but  I  see  no  reason  for  that  distinction,  for  a  party  may  sdl 
a  quantity  of  oil  in  a  cistern,  which  is  still  in  entirety,  and  yet  is  capable  of 
being  divided.  I  think,  therefore,  our  judgment  ought  to  be  for  the  plaintif 
in  error. 

Park,  J. — ^I  think  this  case  comes  within  the  authority  of  Venning  t. 
Leekie  (n),  and  although  other  matters  were  inserted  in  the  instrumait  is 
in  Forsyth  v.  Jervit  (p),  I  think  it  ought  to  have  been  received  in  evidence, 
although  without  a  stamp.  As  to  the  cases  cited  to  shew  that  fixtures  aod 
growing  crops  are  not  within  the  exception  in  the  Statute,  there  is  no  doubt 
that  they  are  not  goods  or  chattels. 

Gasblbb,  J. — I  agree  with  the  rest  of  the  Court  It  is  said  that  thoe  can 
be  no  sale  of  an  interest  in  an  indivisible  chattel ;  but  suppose  this  agree- 
ment had  related  to  twenty  horses  instead  of  one,  it  would  not  be  contended 
that  the  sale  was  not  a  sale  of  a  chattel  interest,  and  the  same  prindpfe 
applies  to  the  sale  of  a  single  horse. 

Yavohan,  J. — ^I  am  of  the  same  opinion.  I  cannot  distinguish  this  case 
from  Venning  v.  Leekie  (n). 

Judgment  for  a  venire  de  naee. 

(m)  9  Bof.  &  P.  455.  (o)  55  Gee  8,  c.  184. 

(»)  18  Eftft,  7, .  {p)  Stork.  N.  P.  C.  4S7. 
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Flight  v.  Qlossop.  ^    ^^"Z^* 

JwulOih. 
rjOVENANT.    The  deelaratum  stated,  that  AbboH  and  Egtrton  were  ^^^"••••JJ^ 

possessed  of  the   Vietoria  theatre  and  the  two  boxes  thereof  in  the  und^tJi, 
agreement  thereinafter  mentioned,  for  a  term  of  years  then  to  come  and  'fJJ^^^^ 
unexpired.     On  the  26th  April,  1834,  by  an  agreement  under  seal  made  lent  to  them  by 
between  AbhM  and  Egerton  of  the  one  part,  and  the  pkintiff  of  the  other  JJ^ij'f^"" 
part,  and  that  until 

After  reciting  that  it  had  been  agreed  between  AbboUmdi  Egwton  and  the  ^^^^^^ 
plantiff,  that  in  consideration  of  313/1  paid  by  the  plaintiff  to  Abbott  and  J^^J^^PJ^ 
Egtrion,  they  would  pay  to  pbintiff  360/.  on  the  31st  day  of  December,  ^^p^^^aoiA 
1834,  if  certain  persons,  therein  named,  should  be  living  on  that  day;  and  ^•J*^*' 
that  the  plaintiff  should,  till  the  said  31st  of  December,  1834,  if  all  the  said  boxes  in  the^ 
persons  should  so  long  live,  have  free  use  and  enjoyment  of  two  private  thJ^w  drdl 
boxes  in  the  Vietoria  theatre  aforesaid,  one  in  the  dress  cirele,  and  the  other  ud  one  in  the 
in  the  circle  immediately  above ;  and  that  if  all  the  said  persons  should  be  ^Sc^m^ 
hving  on  the  said  31st  o{  December,  1834,  the  plaintiff  should  not  pay  any  ^''^^||^ 
thing  for  the  use  of  the  said  boxes ;  but  if  either  of  them  should  die  before  afterwards  at- 
that  day,  the  plaintiff  should  make  such  compensation  for  the  use  of  the  said  [^f^iJ^t^*^ 
boxes  as  should  be  just  and  reasonable ;  and  reciting  that  the  payment  of  the  theatre  to  the 
said  360/.  had  been  secured  by  a  certain  warrant  of  attorney  of.  Abbott  and  jjJS^  that'^ 
Egerton:  it  was  agreed  by  Abbott  9nd  Egerton  respectively,  that  thenceforth,  ^m  amerepei^ 
until  the  31st  oi  December,  1834,  if  the  said  parties  should  so  long  live,  he  andthaTnoao- 
ihi  plaint^,  and  such  pereone  ae  he  should  appoint,  should  have  the  free  ^2*„^i^ 
«<«  and  enjoyment  of  two  private  boxes  in  the  Victoria  theairs  aforesaid,^  against  the 
one  of  them  in  the  dress  circle,  and  the  other  of  them  in  the  cirele  imme-  f!^ft^^^ 
diaUly  over  the  dress  circle,  on  every  night  that  the  said  theatre  should  be  ^^  u«  piun- 
open  for  any  performance  or  entertainment,  except  only  on  benefit  nights ;  boxes  in  ths 
and  that  if  all  the  said  parties  should  be  living  on  the  said  31st  of  December,  ^^^^'^'^ 
1834,  then  the  plaintiff  should  not  pay  any  thing  for  such  use  and  enjoyment 
of  the  said  boxes;  but  if  either  of  them  should  die  before  that  day,  then  the 
plaintiff,  or  bis  -  eitecutors,  or  administrators,  should  pay  to  Abbott  and 
Egerton,  or  their  executors,  or  administrators,  such  compensation  for  the 
use  and  enjoyment  of-  the  said  boxes  during  the  time  he  should  have  been 
entitled  thereto,  as  should  be  just  and  reasonable. 

That  the  said  persons  were  still  living ;  and  that  afterwards,  and  whilst  the 
defendant  had  notice  of  the  said  agreement,  the  interest  and  term  of  years  of 
Abbott  and  Egerton,  in  the  said  theatre,  and  all  their  estate,  &c.  in  the. said 
theatre,  and  the  two  boxes  thereof,  by  assignment  thereof,  came  to  and 
vested  in  the  defendant ;  and  the  defendant,  by  virtue  thereof,  then  and  there 
entered  into  and  upon  the  said  theatre  and  two  boxes  aforesaid,  and  becipne 
And  was  possessed  thereof  for  the  residue  of  the  interest  and  term  of  Abbott 
&nd  Egerton  therein,  and  of  their  reversionary  interest  of  and  in  the  said 
theatre,  and  of  and  in  the  said  boxes,  granted  as  aforesaid ;  and  that  the  de? 
fendant,  well  knowing  the  premises,  on,  &c.  refused  to  permit  or  allow  the 
plaintiff,  and  such  persons  as  he  appointed,  the^use  and  enjoyment  of  either 
of  the  said  boxes,  on  any  nights  that  the  said  theatre  was  open  for  perform- 
ance and  entertainment,  the  same  not  being  a  benefit  night ;  and  that  the 
defendant  ejected,  expelled,  thrust  out,  and  evicted  the  plainti^  and  the 
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Cirn,  Pleoi.     persons  whom  the  plaintiflTon  those  nights  respectively  appointed;  wheitbf 
^^^  '      &c.  to  the  damage  of  the  pUmiff  ef  )00pA 

V.     •  Plea : — ^That  at  the  time  of  making  the  agreement  there  were^  and  thence 

Glossop.      hitherto 'had  bekt  note  than  one  }>rivate  box,  to  ivit,  five  private  boxes  in 

the  diesB  circle  of  the  Fidcria  theatre ;  and  there  were  more  than  one 

private  box,  to  wit,  five  private  boxes  in  the  circle  immediately  over  tbe  dress 

circle  of  the  Futoria  theatre,  in  tbe  agreement  mentiooed. 

Replicatiim  c-^Tbeii  of  the  said  private  boxes  in  the  dress  eirclev  and  of 
the  said  five  private  boxes  in  the  circle  immediately  over  the  dress  circle,  the 
defendant,  on,  Ac.  tefused  the  use  or  enjoyment  to  the  plaintifii^  and  tbe 
persons  whom  the  pkintifi*  appointed,  of  two  private  boxes  in  the  said 
f  heatie,  one  of  them  in  the  said  dress  circle,  and  the  other  of  them  in  the 
circle  immediately  over  the  dress  circle,  or  either  of  them,  oontraiy  to  thd 
eaid  covenant  of  Abbott  and  Egwixm. 
Dmnurrer  znd^jumder. 

HoffffbM  was  called  upon  to  support  the  declaration.     It  was  held  ia 
Taykry,  WaiUr9(a\  that  the  ri^t  to  the  use  of  a  box  in  the  Opera 
HouWy  was  a  licence  which  might  be  granted  without  deed,  and  there  an 
action  on  the  case  for  a  disturbance  of  the  right  was  held  to  be  maintainable. 
Here  an  action  of  covenant  is  brought,  although  the  eflect  of  the  agriiiemMit 
is  to  grant  a  lease  of  the  two  boxes  to  the  plaintiff!    It  appears  on  tbe  face 
of  the  instrument  to  be  a  mere  licence,  but  it  may,  notwithstanding,  be 
treated  as  a  lease.    In  Bac.  Abr.  (fi),  it  is  said,  ''  So  if  one  only  licence 
another  to  enjoy  audi  a  house,  or  land,  till  such  a  time,  this  amounts  to  a 
present  and  certain  lease,  or  interest  for  that  time,  and  may  be  pleaded  as 
such,  though  it  may  be  also  pleaded  as  a  licence.    So,  when  the  owner 
of  a  house  entered  into  partnership,  and  assigned  one-fiflh,  and  covenant«d 
that  the  partner  should  reside  m  the  house,  it  was  holden  that  he  could  nut 
maintain  an  ejectment ;  besides  that  as  a  license  to  inhabit,  it  amounted  to  a 
lease."    Here  the  defendant  having  notice,  became  assignee  of  the  premisef^ 
subject  to  the  demise  of  the  boxes ;  and  an  implied  consent  is  raised,  whidi 
runs  with  the  knd,  CoU*9  ca8e(6),  Earl  of  Portmaro  r.  Bunn  (d),     lo 
Vyvyan  ▼•  Arthur  («),  an  implied  covenant  to  do  suit  at  the  mill  of  the 
demised  piemises,  was  held  to  run  with  the  land.    So  in  Jourdam  r. 
Wilton  (/),  a  covenant  by  the  lessor  to  supply  houses  with  water  at  a 
certain  rate.    Here  the  defendant  could  have  sued  the  plaintifi*  for  the  rent 
of  the  boxes,  if  any  rent  had  been  reserved. 

W.  H.  R^ton.— The  agreement  is  a  mere  contrivance  to  escape  the  eflect 
of  the  usury  laws.  The  cases  cited  from  Bac.  Abr.  do  not  apply ;  lor  here 
no  particular  boxes  are  demised,  but  a  mere  licence  is  granted  to  occupy 
boxes  which  are  not  distinguished  or  pointed  out  It  may  be  a  licence  to 
occupy,  but  no  estate  is  conferred,  nor  did  any  interest  in  hind  pass  bj 
the  agreement.  Taylor  v.  fValters  (a)  shews  that  this  was  a  mere  licence,  if 
It  amounted  to  any  thing;  but  it  may  be  questionable,  whether  it  is  so  much 
as  a  licence.    Abbott  and  Egerton  do  not  covenant  for  themselves  and  their 

(a)  T  Taunt.  874.  (d>  1  B.  &  Cres.  594. 

(6)  Tit.  "  Lease,**  K.  817.  (0  1  B.  &  Cres.  410. 

(c)  1  Salk.  185  .  (/)  4  B.  Ik  AW.  266. 
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assigns*  nor  are  there  any  words  of  grant  or  demise.    In  all  the  cases  cited,      Cm,  Plea^, 
there  was  a  privity  of  estate  between  the  parties,  but  here  no  interest  in 
the    land   passed.    Spencer'*  case  {g),  Bally  v.    Welle  (A),  Webb  v.  Rue- 
meU  (»)» Milnee  v.  Branch  {j),  Brewster  v.  Kitchen  (A). 

TiNDAL,  C.  J. — ^Without  entering  into  the  nice  disquisition  which  has  been 
raised,  it  is  sufficient  to  say  that  this  is  a  mere  personal  covenant;  the  sum 
and  substance  of  it  is  that  Abbott  and  Egerton  sh^l  repay  a  sum  of  money  - 
1*  hich  had  been  lent  to  them ;  and  the  use  of  the  boxes  at  the  theatre  is  . 
thrown  in  as  a  kind  of  bonu&  Why  are  we  to  divide  the  covenant  into  two 
parts,  and  to  say  that  one  part  relates  to  an  interest  in  land,  and  the  other 
to  an  interest  in  money  ?  If  it  were  necessary  to  go  more  particularly  into 
the  first  branch,  it  would  be  sufficient  to  say  that  no  interest  in  the  land 
passed  to  the  plaintiff  He  had  a  right  to  the  use  of  two  boxes  in  the 
theatre  at  every  performance,  except  on  benefit  nights;  but  he  had  no 
interest  in  any  specific  part  of  the  theatre,  but  a  mere  licence  to  use  two 
boxes,  which  are  not  particularly  pointed  out.  Here  the  assignee  cannot  be 
charged  with  the  payment  of  the  money,  nor  can  he  be  affected  with  that 
which  is  merely  incidental  to  the  payment.  Lord  Coke  says  (/),  "  Although 
the  covenant  be  for  him  and  his  assigns,  yet  if  the  thing  to  be  done,  be 
merely  collateral  to  the  land,  and  doth  not  touch  or  concern  the  thing 
demised  in  any  sort,  there  the  assignee  shall  not  be  charged.  As  if  the 
lessee  covenants  for  himself  and  his  assigns  to  build  a  house  upon  the  land 
of  the  lessor,  which  is  no  parcel  of  the  demise,  or  to  pay  any  collateral  sum 
to  the  lessor,  or  to  a  stranger,  it  shall  not  bind  the  assignee,  because  it  is 
merely  collateral,  and  in  no  manner  touches  or  concerns  the  thing  that  was 
den^ised,  or  that  is  assigned  over ;  and  therefore  in  such  case  the  assignee  of 
the  thing  demised  cannot  be  charged  with  it,  no  more  than  any  other 
stranger." 

Park,  X — ^This  is  a  mere  personal  covenant,  and  appears  to  be  made  as 
a  cloak  fox  an  usurious  dealing.  The  parties  desired  to  borrow  a  sum  of 
money  which  was  to  be  repaid  within  a  year ;  and  the  use  of  the  boxes  at 
the  theatre  is  thrown  in  by  way  of  a  bonus.  Whatever  remedy  the  plaintiff 
may  have  against  the  immediate  parties,  he  has  none  against  the  defendant. 

Gasbleb,  J.,  agreed. 

YAUGHAPr,  J. — There  is  neither  a  privity  of  estate,  or  privity  of  contract, 
between  these  parties. 


Judgment  for  the  defendant 

5M.&S.  41] 
tni   wiimoii  notes,  M7.  (*)  1  Lord  Ray  : 

(0  8  T.  R.  402.  (/)  5  Rep.  16,  b. 


ish  5  Hep.  18.  (j)  5  M.  &  S.  41 1. 

(A)  Wilmot'i  Notes,  847.  (*)  1  Lord  Ray  817. 
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^^^t^?*'  BfiGBIB  V.  HaynS. 

Tbe  sut.  18  J^EPLEVIN.    The  defendant  made  cognizance  in  the  usual  fonn,  as  bulii 

(We*t.*2),  o^  Turffuand  and  others,  for  rent  due  to  them. 

that'no^dilSlUs  ^^^'  ^^^  ^®  defendant  was  not  a  bailiff  sworn  and  known  according  to 

shaU  be  taken  the  provisions  of  Stat.  13  Edw.  I,  c.  37  (c). 

and  known/' 

todiMtnm  ^        BompoM,  Serjt.,  in  support  of  the  demurrer. — Fint,  If  the  Statute  were 
taken  for  rent     jjeld  to  apply  to  a  distress  for  rent  in  arrear,  the  distress  is  not  made  loid, 
but  the  bailiff  may  be  grievously  punished ;  therefore  the  plea  is  ill.  Swmdly, 
The  Statute  does  not  apply  to  distresses  for  rent  in  arrear. 

Stephen,  Serjt,  contrd. — The  Statute  was  made  in  affirmance  of  the  common 
law  (b),  and  the  words  are  precise  and  distinct,  that  ''no  distress**  shill  be 
taken  but  by  sworn  bailifis. 

TiNDAL,  C.  J. — ^It  appears  to  me  that  the  Statute  of  WeMtmineter  2d,  im 
not  apply  to  private  distresses ;  to  understand  the  intention  of  the  legislature 
in  the  37th  c.  of  the  Statute,  we  should  look  at  the  36th  and  38th  chapters 
of  the  same  enactment.    The  36th  speaks  of  lords  of  courts  and  others  that 
keep  courts  and  stewards,  intending  to  grieve  their  inferiors ;  and  the  3$tli 
refers  to  sheriffs,  hundredors,  and  bailiffs  of  liberties,  who  have  used  to 
grieve  those  who  are  in  subjection  to  them.    Now  these  chapters  point  out 
process  in  some  court,  and,  I  think,  we  must  conclude,  that  the  37th  is 
applicable  to  distresses  of  a  similar  description.    Indeed,  we  have  the  opioioa 
of  Lord  Coke  upon  the  subject,  in  2  Inst.  fol.  445,  when  he  refers  to  FlttA, 
who  renders  the  branch  of  the  Statute  thus :  '*  Provieum  eet  quod  nvlU 
dietrictio  fiat  per  haUivoe  regie  met  juratifuerint  et  noH,  et  ei  quie  aUomod» 
dietringeret,  et  de  hoc  convtncatur  ad  eectam  districti^^  &c    Indeed  H 
would  be  strange  that  in  one  of  those  few  cases,  in  which  from  the  earliei^t 
times  the  subject  has  been  allowed  to  obtain  a  remedy  in  right  of  hbselC 
without  the  intervention  of  a  court,  and  has  been  permitted  to  distrain  cattk 
for  rent  in  arrear  and  damage  feasant,  the  party  should  be  compelled  to  have 
recourse  to  the  sheriff^s  bailiffs,  and  should  not  be  allowed  to  levy  tk 
distress  by  his  own  bailiff,  because  he  was  not  sworn  and  known.    This 
doctrine  is  still  further  corroborated  by  the  Earl  of  Bedford e  case  (r),  whav, 
in  replevin,  the  defendant  made  cognizance  as  bailiff  of  the  Earl,  whereas  io 
truth  he  was  not  his  bailiff;  and  it  was  held  that  the  plaintiff  could  ffX 
traverse  that  he  was  not  his  bailiff,  for  it  is  not  issuable.    Our  judgmeot 
must  be  for  the  defendant. 

The  other  judges  concurred.  '  i 

(a)  Forasmach  alao  as  baiKffa,  to  whose  be  taken  bat  by  bailUb  t won  and  kaovB, 

oflBce  it  beloDgeth  to  take  diatreties,  ia-  and  if  tiiey  which  do  diatiaio  do  oCberw.    | 

tendiDg:  to  grieve  their  infniors,  that  they  and   thereof  be  coDrict,    if  the  ptrtM 

may  exact  money  of  them,  do  send  ttnogen  grieved  will  poichase  a  writ  of  titipa«< 

to  take  distresses,  to  the  intent  that  they  they  shall  lestoie  damages  ^^f^ 

might  grieve  their  inferiors  by  reason  that  grieved  and  be  grievottsly  poBished,  «• 
the  party  so  distrained,  not  knowing  such  (6)  9  Inst  44ft. 

persons,  will  not  sufier  the  distresses  to  be         (c)  Cro.  £Us.  14. 
taken,  it  b  provided,  that  no  distress  shall 
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Tanslby  v.  Turner  and  ano!  >^^^'' 

Jwuldlft. 
TRESPASS  for  carrying  away  certain  timber  trees,  the  property  of  the  Wherf'tlie 
^  plaintiff.     Pleat,  first,  not  gnilty;  and  secondly,  that  the  trees  were  S^b«fel?ed 
not  the  pUiintiff's  trees.  S^cd^yTto 

The  cause  was  tried  before  Park,  J.,  at  the  last  Stafford  Assizes,  and  a  JB.atpercibe 
verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  g^J^^'girtii 
the  following  case:—  tak'^^bt 

The  plaintiff  having  purchased  from  one  Buckley  a  quantity  of  growmg  5j"i^icibic 
limber  then  sUnding  on  his  land  at  Garmelow,  had  it  all  feUed,  and  after  it  TOntento  of  jjU 
was  felled,  entered  into  a  contract  for  the  sale  of  a  portion  of  the  trees  to  one  ^ot  cSSJutod* 
Jenkins;  sale  notes,  of  which  the  following  was  a  copy,  were  signed  by  the  plain-  i«dB^  fetched 
tiff  and  Jenkins : — "  1833,  December  26,  Bargained  and  sold  Mr.  George  Jen-  the  trees  end 
kirn,  all  the  ash  at  Garmelotv,  on  lands  belonging  to  John  Buckley,  Esq.,  at  ^2nd2r!-  **" 
the  price  per  foot  cube— say  1*.  7jd.,  payment  on  or  before  the  29th  day  of  j^^^^^ 
September,  1834.    The  above  George  Jenkins  to  have  power  to  convert  on  u^ery  wMrom- 
the  land.    The  timber  is  now  felled  :  payment  to  be  made  in  cash."    Six  or  ^^t^^f^ 
eight  of  the  trees  were  measul^d  on  the  27th  of  December,  and  taken  away  mained  to  be 
by /«iJbVi#.     Some  time  after  the  remainder  of  the  trees  were  marked  and  ^^  <?the* 
measured,  and  the  length  and  girth  of  the  several  trees  having  bfeen  taken  by  yendor.   &- 
the  servants  of  the  plaintiff. and  Jenkins,  the  cubic  feet  were  taken,  and  the  SlSumSbe- 
figures  put  down  on  paper  by  the  plamtirs  servant.    The  cubic  cont«nU  w|jon  the  land 
were  not  then  ascertained,  but  the  plaintiff  said  he  would  make  the  statement  vendor  had  no 
out  and  send  it  to  Jenkins.    This,  however,  he  never  did,     Jenkins  drew  ^jjj  jJat*** 
many  trees  away,  and  no  one  interfered  to  prevent  him ;  he  took  them  from  which  re- 

,,  .  ^,  ji  mained  for  the 

all  parts  of  the  grotmd.  pnce  of  the 

On  the  I5th  of  April,  Jenkins  became  insolvent.  On  that  day  the  plaintiff  whole, 
told  Jenkins^  servant  not  to  remove  any  more  of  the  timber  till  he  knew  who 
was  to  pay  him ;  the  servant  mentioned  that  to  Jenkins,  who  told  him  not  to 
go  on  drawing  the  timber  until  he  had'  settled  with  the  plaintiff.  Jenkins 
did  not  afterwards  take  any ;  but  on  the  9th  of  May  a  fiat  of  bankruptcy 
was  issued  against  him,  under  which  the  defendant  Turner  was  appointed 
assignee.  In  June  the  plaintiff  caused  the  remainder  of  the  timber,  which 
vas  still  lying  as  it  had  been  felled,  to  be  carried  to  his  own  saw-pits ;  and 
on  the  15th  of  September  the  defendants  took  away  about  two  loads  from 
the  pits  to  a  timber-yard,  after  notice  not  to  take  it:  and  this  was  the  tres- 
pass complained  of. 

The  question  for  the  opinion  of  the  G>urt  (who  were  authorized  to  draw 
such  inferences  from  the  above  facts  as  a  jury  would  have  drawn)  was, 
whether  the  assignee  had  a  right  to  the  possession  of  the  timber  ?  If  thai 
should  be  the  opinion  of  the  Court,  then  a  nonsuit  was  to  be  entered ;  other- 
wise the  verdict  was  to  stand. 

Lwnley,  for  the  plaintiff. — First,  the  property  in  the  trees  did  not  pass  to 
Jenkins,  because  an  act  remained  to  be  done  on  the  part  of  the  seller,  for  the 
Admeasurement  of  the  trees  was  not  completed;  that  being  so,  the  ca^  is 
within  the  rule  laid  down  in  Hanson  v.  Meyer  (a) ;  Zagary  v.  Furnell  (b) ; 

^)  6  Eart.  614.  (b)  2  Camp.  N.  P.  C.  240. 
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Wallace  v.  Breeds  (e) ;  Simmons  v.  Swift  (df) ;  and  the  latter  case  is 
quite  in  point,  thtfe  a  cootmct  of  Bale  was  caitemi  into  in  the  following 
terms : — "  I  have  this  day  sold  the  baric  stacked  at  B.  at  9/.  5t.  per  ton.  of 
1S1  hundred  wei^t,  to  H.  S.,  which  he  agrees  to  take,  and  pay  for  it  on  the 
Wth  oiNw^mber?^  Pari  of  the  bark  was  in  a  few  days  afterwards  weighed 
and  delivered  to  the  vendee,  who  refused  to  take  away  the  remainder :  and  it 
was  heki  thai  the  property  in  the  residue  did  not  vest  in  the  yeadee  uatil  the 
weight  had  been  ascertained.  la  Che  present  case  the  cuImc  contents  wm 
not  ascertained,  and  the  vendor^s  admeasurement  was  thar^bre  inooaiplete. 
Secondly,  the  ptaintiff  had  a  lien  upon  the  timber  until  the  price  was  paid. 
Milee  v.  Gordon  (0).  And  the  delivery  of  part  makes  no  difieveoce,  f^r  ii 
does  not  appear  that  the  pbintiff  intended  to  reiinquiah  his  right  of  lien  up-a 
the  residue,  Bwiney  v.  Po^^mis  (/) ;  Dixon  v.  Yales  {g).  He  esercieedan 
authority  over  the  timber  by  having  it  removed  io  bis  own  saw-pit — [7ia<^, 
C.  J.— That  might  have  been  a  trespass].^  TAi><%,.  JenkmM  abandoned  tbe 
contract,  for  when  the  pUindflf  told  his  jservant  not  to  draw  any  more  of  tk 
timber,  there  was  an  acquiescence  on  the  part  of  the  vendee. 


Whateley,  conird,  was  stopped  by  the  Conut 

TiNDAL,  C.  J.-— There  w«i8  a  complete  delivery  of  the  trees  to  the  purehaser . 
they  were  on  the  land  of  BmokUy,  the  purchaser  having  a  r^t  to  eDt«r  to 
remove  them.  If  any  thing  had  semained  to  be  done  by  the  seller,  no  douU 
the  property  would  not  have  passed.  But  here,  all  which  remained  was  to 
ascertain  the  total  number  ol  cubic  feet ;  the  number  of  each  tree  had  been 
ascertained,  and  the  mere  adding  up  of  tbe  whole  is  too  trifling  a  circumsttncf 
to  authorize  us  in  saying  that  the  measurement  was  not  complete.  Then  it 
is  said  that  the  vendor  had  a  lien  for  ike  whole  of  tbe  price  upon  the  tree^ 
which  were  not  taken  away.  He  certainly  had  a  right  if  tlie  delivery  vii 
incomplete;  but  the  trees  were  on  Buckley^  e  land ;  the  purehaser  was  to  eater 
when  he  pleased,  to  oonvert  the  timber,  and  that  makes  the  land  tbe  wut- 
house  of  the  purchaser.  Jenkine  took  some  of  the  trees,  and  marked  the 
others,  which  shews  that  the  vendor  did  not  intend  to  retain  «ny  propertv  in 
them.  The  case  is  therefore  dear  of  the  authorities  which  have  been  citeii, 
and  a  nonsuit  must  be  entered* 

.    Park,  J.— The  seller  did  every  thing  which  was  to  be  done»  and  the  trct» 
were  all  marked,  to  shew  that  they  belonged  to  the  purchaser. 

Gasklbb,  J. — ^The  only  ground  for  the  plaintiff's  retaining  the  possessioR. 
arises  from  his  telling  the  purchaser's  servant  not  to  proceed  wiih  thi' 
removal  of  the  trees,  and  Jenhinie  acquiescence  therein ;  but  it  was  theo  t^' 
late,  for  the  purchaser  had  become  insolvent,  .and  had  no  power  to  give  up 
the  contract.  It  was  not  indeed  found  that  he  bad  committed  an  act  of 
bankruptcy  at  that  time,  but  it  is  very  probable  that  was  the  case 


Yaughan,  J.,  concurred. 


ic)  IS  Eait,  52S. 
(cO  5  B.  &  C.  864. 
(0  S  Cr.  &  Mee.  511. 


Judgment  of  DODiU/t. 


(/)  4  B.  &  Adol.  568. 
(jf)  5  B.  &  Adol.  S13. 
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Rose  and  an!^  Afisignees  of  H.  J.  Savory,  an  Insolvent, 
V.  M.  Savory  and  an' 

n^HE  declaration  stated  that  one  Henry  Savory  by  his  will  gave  and  be-  The  execu- 

queathed  his  estate  and  effects  to  his  executors  upon  trust,  t4>  divide  the  uQ^er^whTcb 

same  in  certain  shares  between  his  two  scms  and  the  said  H,  /.  Savory  and  the  A.,  an  insolTent 

defendant  Motet  Savory ^  after  the  decease  of  Elizabeth  Savory,  the  tea-  enUtieilura 

tator*s  wife ;  and  he  appointed  his  said  wife  and  the  said  defendants  executrix  j^^*<7>  g*^o 

and  executors  and  trustees  of  his  said  will ;  that  the  testator  died,  and  the  a  balan^^^M- 

said  executrix  and  executors  duly  proved  his  will ;  that  after  the  said  H,  /.  the^admstted 

Savory  signed  his  petition  to  the  Insolvent  Debtors'  G>urt,  and  was  dis-  62».  to  be  the 

chai^^  from  imprisonment,  and  after  the  said  plaintiffs  became  assignees  as  i^^^bttt!Va 

aforesaid,  the  said  Elizabeth  Savory  departed  this  life,  and  that  the  said  the  other  aule, 

defendants,  as  such  surviving  executors,  on  the  1st  day  of  December,  1834,  the^inMlVent 

rendered  an  account  to  the  said  plaintifis  as  such  assignees,  and  then  assented  ^^  *  dr  Ved 

and  agreed  that  the  said  plaintiffs  were  entitled  to  the  sum  of  622/.  6#.  10^.  on  the  security 

according  to  the  said  bequest,  which  said  sura  the  said  defendants  promised  wVra  iwu^in 

to  pay :  there  was  also  a  count  on  an  account  stated.  revenion ;  the 

Pleat.— First,  non^Bumpsit  JIS'^Ttthe 

Second,  that  before  the  said  H.  /.  Savory  became  an  insolvent  debtor,  to  ^^•^^  that  the 

wit,  on  the  2d  January,  1832,  the  said  H,  J.  Savory,  being  in  want  of  money,  which  the  lonn 

applied  to  the  defendant,  Motet  Savory,  to  lend  him  400/.,  to  be  secUred  by  ^  >«cured 

.      <■      1        I  x^        't   rw   w  4y.  .  •*        .         *  »         •-,    was Toid under 

a  certain  deed ;  whereupon  the  said  H,  J.  Savory,  in  consideration  of  the  said  the  Insolrent 
sum  having  been  so  lent  to  him,  &c.,  did  assign  and  transfer  the  share  of  him  that  th^^ 
the  said  H.  J.  Savory  in  the  e£fects  of  the  said  Henry  Savory,  in  reversion,  ^^re  entitlMl 
expectant  on  the  decease  f>f  the  said  Elizabeth  Savory ;  to  hold  the  same  the'whofeof 
upon  trust,  that  the  defendant,  Motet  Savory,  should,  after  the  decease  of  ^^®  l«g«<7- 
the  said  Elizabeth  Savory,  out  of  the  money  which  should  come  to  the 
hands  of  the  said  Motet  Savory,  as  one  of  the  executors  of  the  said  will  of 
the  said  Henry  Savory,  deceased,  deduct  and  retain  the  said  sum  of  400/.  and 
interest,  and  transfer  the  residue  thereof  unto  the  said  H,  /.  Savory  abso- 
lutely ;  that  at  the  time  of  the  death  of  the  said  Elizabeth  Savory  the  Said 
400/1  and  55/.  for  interest  was  due  and  vmpaid  to  the  defendant  Motet  Savory, 
thereby  the  defendant  became  entitled  to  retain  a  great  part,  to  wit,  455/.  of 
the  said  share  in  the  said  declaration  mentioned,  and  which  said  share  it  is 
in  the  said  deckiration  alleged  that  the  defendants  assented  and  agreed  that 
the  plaintiffs  as  such  assignees  were  entitled  to,  and  whereby  and  by  means 
whereof  there  was  not  at  any  time  any  consideration  for  the  defendants 
Risking  the  said  supposed  promise  to  the  plaintiffs. 

Replieation :  That  at  the  time  of  the  making  the  said  agreement  and  inden- 
ture, the  said  H.  /.  Savory  was  in  insolvent  circumstances,  and  did 
voluntarily  make  the  said  indenture,  and  that  he  entered  into  and  made  the 
said  indenture  with  the  view  and  intention  of  petitioning  the  Insolvent 
I>ebtor8'  Court  for  his  discharge  (a). 

The  defendants  traversed  the  replication,  whereupon  issue  was  joined 
At  the  trial  before  Lord  Denmdn,  C.  J.,  at  the  Spring  Assizes  for  Surrey,  the 

(a)  Vide  7  Gca  4,  c.  57,  i.  82. 
VOL.  I.  U 
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Ckn^Fjeof,     following  account  in  the  hand-writing  of  the  defendant,  3£  Stncry^  vu 
RosB         proved  to  have  been  given  to  the  plaintiffs. 


IN 

SAvoar. 


Dr.  The  executors  of  the  late  H.  Savory,  in  account  with  the  estate  of 
the  deceased,  Cr. 

£  i.    l 

Balance  of  assets 2488  15    5 

H.  J.  Savory  one-fourth  share  of  balance  622  3  10^ 

Amount  of  assignment 400/.) 

2f  years' interest  on  do 65/.  j      ^^^  ^   " 

Balance  due  to  assignees  £  167    3  10^ 

It  appeared  that  the  above-mentioned  400/.  was  advanced  to  the  insolveotoQ 
the  28th  of  November,  1831,  and  that  the  deed  was  executed  on  the  2d  of 
January,  1832,  at  which  time  it  was  proved  that  H.  /.  Savory  was  in 
embarrassed  circumstances ;  the  jury  found  that  the  400/.  was  advanced  to 
the  insolvent  to  support  his  credit,  and  that  he  made  the  assignment  with  a 
view  to  petition  the  Insolvent  Debtors'  Court  for  his  discharge;  they  also 
found  a  joint  promise  by  the  defendants  to  pay  the  money. 

Verdict  for  the  plaintiffs  for  622/.  d#.  10^.,  with  leave  reserved  for  the 
defendants  to  move  to  reduce  the  damages  to  the  amount  of  the  balance  of 
167/.  3#.  10^. 

Chofineil  applied  for  a  rule  nM  to  enter  a  nonsuit  or  to  reduce  the  damages 
to  167/.  3«.  10^.,  or  for  a  new  trial.  The  action  bemg  brought  against 
executors  to  recover  a  legacy,  the  plaintiffs  would  have  had  no  locus  itmdi 
in  Court,  if  they  had  not  relied  upon  the  account  which  was  received  Id 
evidence.  Deeke  v.  Slruii  (6)  establishes  the  general  rule  that  no  action  at 
law  lies  for  a  legacy.  To  the  same  eflect  is  Jones  v.  Tanner  (e).  At  ik 
trial  Gregory  v.  Harmon  (d)  was  relied  on  for  the  plaintiffs,  but  there  the 
defendants  were  not  considered  as  having  retained  the  money  in  their  han^ 
as  executors ;  so  here,  if  the  action  lies  at  all,  it  must  be  considered  that  the 
defendants  have  divested  themselves  of  their  characters  of  executors,  or  tk 
action  could  not  be  maintained,  and  the  account  must  be  taken  as  it  staodsr 
and  that  amounts  only  to  an  admission  that  the  balance  was  due. 

The  rule  was  granted  to  reduce  the  damages,  but  refused  as  to  the  net 
trial 

Plaii  and  Comyn  shewed  cause. — The  jury  have  found  that  the  advance  was 
made  by  the  executor  to  keep  up  the  credit  of  his  brother,  who  was  at  tliai 
time  in  embarrassed  circumstances,  and  that  the  assignment  was  void  uixier 
the  provisions  of  the  Insolvent  Act :  the  account  cannot  be  considered  cat- 
elusive,  it  amoimts  merely  to  primSfaeie  evidence,  subject  to  any  explanatioo 
which  could  be  given.  In  Randh  v.  Blackburn  (e),  no  such  explaoatioo 
was  oflered. 

Channell,  contrd. — ^The  account  upon  which  al<me  the  pUiintift  rely  is  ^ 

(6)  6  T.  R.  690.  id)  1  Moore  &  P.  209. 

{€)  7  Barn.  &  Cres.  542.  (e)  6  Taunt  245. 
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▼erj  giil  and  fiNtakiioil  of  the  action.  The  evidence  shetrs  thsft  the  mone;^  ^^^^f?'* 
was  adyaoced  id  Nammmbert  ISSly  and  the  deed  was  noft  e]tecuted  untH 
January 1 1832 ;  the  deed  may  ther^ore  be  void,  in  consequence  of  the  finding 
of  the  jorj ;  bnt  the  debt  still  ranains,  and  is  set  up  by  the  account  which 
was  produced.  Here  the  verdict  has  only  tainted  the  secmliy  giV^n  to  M. 
Savory,  but  the  debt  is  still  morally  and  legally  due  to  the  executors.  The 
whole  of  the  account  which  a  party  gives  of  a  transaction  must  be  taken 
together ;  and  his  admission  of  a  fact  disadvantageous  to  himself,  ought  not  to 
be  received  without  at  the  same  time  receiving  his  contemporaneous  assertion  of 
a  fact  favourable  to  himself,  Randle  v.  Blackburn  (/). 

TiNDAL)  C.  J. — This  rule  should  be  discharged.  The  action  is  brought  to 
recover  the  full  amount  of  a  legacy  m  the  hands  of  the  defendants.  This  is 
in  form  an  action  upon  an  account  stated,  and  it  is  true  that  the  plaintifle 
would  have  had  no  loeu9  standi  in  court,  unless  such  an  account  had  been 
prodaoed  in  evidence;  by  this  account  the  defendants  admit,  on  one  side^  a 
receipt  of  622/.  d«.  lOd.,  and  on  the  other  side  they  claim  4S5/.  for  principal 
and  interest  on  an  assignment,  leaving  a  certain  balance,  which  is  admitted  to 
be  due.  The  only  questbn  is,  whether  this  account,  having  been  rendered^ 
the  plaintifis  are  so  conclusively  bound  by  the  item  on  the  debtor  side,  as 
to  be  prevented  from  disputing  it.  1  know  of  no  rule  of  law  to  preclude 
them  from  shewing  that  a  particular  item  is  incorrect ;  thus  they  may  shew  a 
mistake  in  the  payment  of  the  money,  and  if  this  is  so  when  the  account 
consists  of  many  items,  why  should  it  not  be  so  when  there  is  only  one  t  It 
is  said  that  this  was  a  settling  of  the  account  between  the  parties,  but  the 
evidence  was,  that  the  assignment  was  an  instrument  which  the  law  would 
not  support ;  it  was  given  to  one  of  the  defendants  as  a  security  for  a  loan 
advanced  to  keep  up  the  credit  of  the  insolvent^  which  was  then  in  a  decliniog 
state,  and  the  jury  have  found  that  the  assignment  was  made  with  a  view  of 
petitioning  the  Insolvent  Debtors'  Court ;  and  by  a  clause  in  the  Insolvent 
Debtors'  Act,  an  assignment  made  under  such  circumstances  is  altogether 
fmiufailent  and  vcmL  But  the  case  does  not  even  rest  here ;  there  is  a  precise 
issue  raised  by  the  pleadings  upon  the  validity  of  this  assignment,  which  has 
been  found  by  the  jury  in  favour  of  the  plaintiffs ;  it  therefore  seems  to  me 
that  the  plaintifls  are  entitled  to  recover  the  whole  of  the  property  held  by  the 
defendants  for  the  insolvent,  ahd  the  defendants  cannot  avail  tliemsehres  of 
this  mode  of  setting  off  the  debt  There  is  no  reason  to  impute  fraud  to  the 
defendants  per8<mally,  but  the  insolvent  has  done  that  which  the  law  declares 
is  a  fraud  upon  his  other  creditors.    The  rule  must  be  discharged. 

Park,  J. — ^I  agree  that  although  an  account  may  be  clear  upon  the  fece  of 
it,  it  is  not  so  conclusive  that  the  other  party  may  not  shew  that  a  particular 
item  is  mcorrect ;  here  the  jury  have  found  Uiat  the  money  was  advanced  to 
keep  up  the  credit  of  the  insolvent,  and  that  when  the  assignment  was  madf* 
the  party  intended  to  take  the  benefit  of  the  Insolvent  Act ;  the  verdict  there- 
fore stands  firm,  and  cannot  be  altered. 

Gasblbb,  J. — ^I  felt  a  difficulty  for  some  time  as  to  whether  the  plaintiffs 

(/)  5  Taunt  245. 
v2 
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were  not  bound  to  take  the  aooount  as  it  stands,  but  upon  fortlKr  euMen- 
tion  I  think  the  verdict  should  not  be  reduced. 

Vaughan,  J.— The  aooount  is  not  conclusive,  and  the  assignment  wbidi 
.q>pears  upon  the  lace  of  it,  has  been  dechred  to  be  fraudulent  by  the  Yen&t 
of  the  jury. 

Rule  discharged. 


In  asiampiit 
against  an  exe- 
cutor he  plead- 
ed a  retainer 

and  the  plain- 
tiff, admitting 
the  truth  of  the 
pleas,  took 
judgment  of 
assets  ^ikIo 
accMfenni  .*^- 
HirU,  that  he 
was  entitled  to 
enter  it  up  for 
the  debt  and 


Cox  V.  Peacock,  Executor,  &c. 

A  CTION  against  an  executor,  on  a  promissory  note  made  by  the  testator. 
PUat :  1st,  A  retainer;  and  2d,  Plene  adminiHravit prater,  \0L  The 
plaintiff  admitted  the  truth  of  the  plea  of  retainer,  and  having  had  the  prin- 
cipal and  interest  computed  and  the  costs  taxed,  he  took  judgment  of  assels 
quando  aecidermtf  for  the  remainder  of  the  debt;  but  the  prothonotarj 
refiised  to  allow  the  plaintiff  to  enter  up  the  judgment  for  his  costs. 

'  Wilson  applied  for  a  rule  to  require  the  prothonotary  to  reriew  his  taxa- 
tion. De  Tastet  v.  Andrade  (a)  is  precisely  analogous  to  the  present  case, 
and  there  it  was  lield  that  the  plaintiff  was  entitled  to  have  judgment  entered 
for  his  costs  in  future. — \Pixrk^  J. — Bait  v.  Deschampt  {b)  is  an  authority 
against  you.] — ^But  there  the  nature  of  the  plea  is  not  stated. 

The  Ck)urt  said  they  would  confer  with  the  other  judges,  in  order  that  an 
uniform  rule  might  be  established,  and  on  a  subsequent  day  they  intimated 
to  the  prothonotary  that  the  plaintiff  was  entitled  to  his  costs,  as  well  as  to 
his  damages,  de  bonis  testatoris  quando  aeeiderint,  and  they  directed  the 
judgment  to  be  entered  accordingly. 

(a)  1  Chit.  Rep.  629,  680,  note.  (6)  Cited  f  idd.  980,  9th  ed. 


Louisa  Cursham,  Susannah  Woodyer  Merricks,  and 
Harriet  Merricks,  Plaintiff ; 

and 

William  Charles  Newland,  William  Wollams  Holum), 
Richard  Merricks,  George  Buckton  and  Elizabeth  his 
Wife,  Elizabeth  Merricks  Buckton,  Georqe  Bowdler 
Buckton,  Maria  Louisa  Buckton,  Fanny  Buckton, 
Emma  Buckton,  Amelia  Buckton,  Benjamin  Woodvw 
Gilbert,  George  Fagg  Gilbert,  and  Thomas  Gilbbrt, 
and  Woodyer  Merricks  Buckton,  Defendants. 

DcTise  to  it.,     i^N  the  hearing  of  this  cause  by  his  Hcmor  the  Master  of  the  RolU,  oo  the 
SeiJuw^ui"*         8th  day  rf/tt/y,  a.  d.  1833,  it  vas  oidered  that  the  following  case  should 

issue  retpeo- 

tivelf,  in  Uil  general,  with  benefit  of  tUTTivorahip  among  the  issue  respectively  aa  tenants  in 

common.*— ii^M,  tliat  A.,  B.,  and  C.  took  life  estates,  and  their  children  contingent  remaindert 

Im  Uil  genenl,  by  purchase  in  their  respective  parento'  shares,  with  cross  remainders  in  tail 

among  A.,  B..  and  C. :  the  testator  having  used  the  word  "  bsue"  as  synonymous  with 

"sons"or«dau2hters." 
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be  stated  for  the  opinion  of  this  Coort,  and  accordingly  it  came  on  for  argu-     Cm.  PiMt. 
mentin  Eiuier  Term,  1835:— 

Richard  Merrieks,  by  his  will  duly  executed  and  attested,  after  giving  a 
legacy  of  60^  to  each  of  his  executors  and  trustees,  as  an  acknowledgment 
for  the  trouble  they  might  have  in  performing  and  discharging  the  trusts  of 
the  will,  and  after  reciting  that  he  was  seised  in  fee  of  one  undivided 
third  part  of  certain  messuages  at  HUlingby,  gave  and  devised  the  same 
^^  Unto  and  to  the  use  of  my  nephews,  B.  W,  Gilbert  and  G.  F.  Gilbert,  and 
their  assigns  respectively,  during  their  natural  lives,  and  the  life  of  the 
longest  liver  of  them;  and  after  the  determination  of  those  estates,  by  for- 
feiture or  otherwise,  to  the  use  of  my  trustees  tVm.  Chae.  Newland,  tVm. 
Wooliame  Holland,  and  Henry  Hall,  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  during  the  lives  of  my  said  nephews,  and  of  the* 
survivor  of  them;  upon  trust  to  preserve  the  uses  hereinafter  limited  from 
heiDg  defeated,  and  to  make  entries  and  bring  actions ;  but  nevertheless  to 
permit  and  sufier  my  said  nej^ews,  or  the  survivor  of  them,  or  their  assigns, 
to  take  the  rents,  issues,  and  profits  of  the  same  premises  during  their  natural* 
lives,  and  the  life  of  the  k>ngest  liver  of  them,  to  and  for  their  and  his  aUo- 
hite  use ;  and  from  and  after  the  decease  of  my  nephews  and  the  survivor  of 
them,  to  the  use  of  all  and  every  the  lawful  children  of  my  nephews,  and  to 
their  heirs  and .  assigns  for  ever,  as  tenants  in  common  and  not  as  joint 
tenants ;  and  in  case  there  shall  be  only  one  such  child,  then  to  such  only 
child,  and  his  or  her  heirs  and  assigns  for  ever ;  but  in  the  event  of  there 
being  no  such  child,  or  there  being  children  of  my  said  nephews,  or  such  only 
child,  and  th^y,  or  he,  or  she,  dying  in  the  lifetime  of  the  said  B,  W.  Gilbert 
and  G.  R  Gilbert,  or  the  survivor  of  them,  without  leaving  lawful  issue, 
then,  from  and  after  the  decease  of  the  said  B.  W,  Gilbert  and  G.  K 
Gilbert,  and  the  survivor  of  them,  I  give  and  devise  all  the  aforesaid  mes- 
suages to  and  ibr  the  same  uses,  ends,  intents,  and  purposes,  as  I  have  here- 
inafter directed  as  to  the  disposal  of  my  residuary  real  and  personal  estates :"' 
and  after  directing  his  said  trustees,  within  three  months  after  his  decease,  to' 
invest  4000/.  in  some  of  the  government  stocks,  directed  that  they  should  stand 
possessed  of  the  same,  upcm  trust,  "  to  pay  to  his  son  Richard  Merrioks,  or 
to  permit  and  suffer  him  to  receive  the  dividends  arising  therefrom  during  his 
natural  life ;  and  in  case  he  should  intermarry  with  any  wife,  and  leave  her 
him  surviving,  then  to  pay  to  such  wife,  or  to  permit  her  to  receive  the  same 
dividends  during  her  natund  life,  and  after  the  decease  of  the  survivor,  then 
upon  trusty  to  pay  the  principal  of  the  said  trust-moneys,  stocks,  or  funds, 
in  equal  shares  and  proportions  unto  and  amongst  all  and  every  the  children 
of  my  said  son,  Richard  Merriche,  lawfully  begotten,  who  shall  live  to 
attain  the  age  of  twenty-one  years,  bong  a  son  or  sons,  or,  being  a  daughter, 
shall  live  to  attain  that  age,  or  be  married  with  the  consent  of  her  parents  or 
guardians;  and  if  there  shall  be  only  one  child  of  my  said  son  who,  being  a 
son,  shall  live  to  attain  the  said  age,  or,  being  a  daughter,  shall  attain  that 
age,  or  be  married  with  such  omaent  as  aforesaid,  then  upon  trust,  to-pay, 
assign,  and  transfer  the  whole  of  the  said  trust,  stocks,  or  funds,  to  such  only 
child  for  his  or  her  own  use  and  benefit  absolutely ;  but  m  case  my  said  son, 
Richard  Merriche,  shall  happen  to  die  without  leaving  lawful  issue,  or,  leav- 
ing lawful  issue,  such  issue  being  a  son,  shall  not  live  to  attain  the  age  of 
twenty-one  years,  or,  bong  a  daughter,  shall  not  attain  that  age,  or  be  mar- 
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Cmjneat.     md  as  afprewid,  ihen  upoD  tnwf,  iminedktely  after  the  decease  of  m 
C^l^^^      said  son,  Richard  MerriekM,  and  of  any  wife  with  whom  he  may  have  intep. 
%  married,  and  of  the  sanrivor  of  them,  to  pay,  assign,  and  transfer  the  stid 

N1W1.411D.  pi^eipal,  trust,  stodcs,  and  funds,  iu  equal  shares  and  proportions  hetween 
and  amongst  my  four  daughters,  EUMob^tky  the  wife  of  CrMr^a  Butktm  the 
younger, '//Ottua  Merrickf,  Su$amuih  Wo^dyer  Meniekt,  and  MBarietMer- 
rick$f  who  shall  be  then  living,  or  to  the  lawful  issue  of  such  of  ^msdi  as 
shall  be  then  dead,  such  issue  taking  the  part  or  share  whidi  th«r,  bis,  or 
b^r  mother  would  haye  been  entitled  to,  had  she  been  then  li^g,  such  share 
to  be  divided  in  equal  parts  and  proportions  amongst  the  children  of  sudi  of 
my  daygbters  who  shall  be  then  dead,  if  more  than  one,  and  if  but  one,  then 
the  whole  of  such  my  deceased  daughter's  share  shall  go  and  be  paid  to  sudi 
only  child ;  and  if  neither  of  my  said  daughters  shall  be  then  livmg,  at  the 
decease  of  my  said  son,  Richard  Merricks  and  his  wife,  without  tesTing 
lawful  issue  as  aforesaid,  then  I  direct  that  the  whole  of  the  said  trust,  stocks, 
^d  funds  shall  b^  divided  between  and  amongst  all  my  grandchildren  (being 
children  of  my  aforesaid  daughters),  equally  between  them.'? 

^'Ifem.'Trl  give^  devise, and  bequeath  all  the  rest  of  my  frediold,  eopyhoM, 
^d  leasehold  estates,  with  all  my  household  goods,  plate,  linen,  china,  and 
fill  other  my  real  and  personal  estate,  with  their  appurtenances,  aoeoidflig 
to  t)ie  nature  and  quality  of  such  estates  respectively,  to  *ray  desr  wi/e 
EUtabBth  Merrick^,  to  have,  receive,  and  take  the  rents,  issues,  and  profits, 
mterest,  dividends,  and  proceeds  thereof,  for  her  own  absolute  use  aod 
benefit  for  ^nd  durmg  the  term  of  her  natural  life,  and  fiom  and  immedistdj 
i^r  her  decease  unto  my  said  son  and  daughters,  Richard  Merrieks,  EUiar 
beth,  the  wife  of  the  said  George  Buehian*,  Lomea  Mmrieke,  Summnok 
Woodyer  Merrickh  and  Harriet  Merrieki,  and  their  lawful  issue  respeetiTd/ 
in  tail  general,  with  benefit  of  survivorship  to  and  amongst  their  issue  respec- 
tively, as  tenants  in  common  and  not  as  joint  tenants ;  provided  always,  that 
such  issue  not  to  have  a  vested  interest  until  they  attain  the  age  of  twenty- 
one  years»  beiiig  sons,  and,  being  daughteiSy  until  they  shall  attam  that  a^ 
or  be  married :  but  during  the  minority  of  the  said  issue  of  my  said  son  and 
daughters  respectively,  I  do  hereby  authorise  my  said  trustees,  or  the  8Q^ 
vivors  or  survivor  of  them,  or  the  heirs  of  sudi  survivor,  afler  the  death  of 
either  my  said  son  or  daughters  respectively,  to  apply  the  whole  or  any  pert 
of  the  rentSf  issues,  and  profits  of  the  said  estates,  and  not  exceeding  the 
interest  of  the  presumptive  share  of  each  child  therem,  for  and  towards  his, 
her,  or  their  maintenance,  education,  and  advancement  in  hie  during  mioontj: 
and  in  case  my  said  son  and  daughters,  or  any  or  either  pf  them,  shall  die  a 
my  lifetime  or  after  my  decease  without  leaving  lawful  issue^  or  with  lawfo' 
issue,  and  such  issue  being  a  son  or  sons,  shall  not  live  to  attain  the  age  » 
twenty-one  years,  or  being  a  daughter  or  daughters,  shall  not  live  to  sttaio 
that  age  or  be  married;  then  the  part  or  share,  or  parts  or  shares  of  hi0» 
her,  or  them  so  dying,  to  be  for  the  benefit  of  the  survivors  and  their  issue; 
in  the  same  madner  as  their  original  parts  4Uid  shares  are  hereinhelbre  given 
to  them  respectively  as  aforesaid. 

**  hem  ,"^1  do  hereby  make,  constitute,  nominate  and  appoint  the  ^ 
WiUi€m  Charles  Newland,  William  WooUame  Holland,  and  ^nrffM 
executors  of  this  my  will;  provided,  and  my  will  is,  that  my  said  trust«« 
and  executors  hereinbefore  named,  and  the  survivors  and  survivor  of  ii«^ 
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•ad  (he  execatora  and  administrators  of  such  snrriyory  shall  and  may  at  all  Om,  PUa$. 
timet,  iQ  the  first  place,  reimburse  and  indemnify  themselves  and  himself  cursbak 
lespectively,  all  sudi  costs,  charges,  damages,  and  expenses  as  they  or  either 
Df  then)  shall  or  may  at  any  time  expend,  lay  out,  and  be  put  unto  for  or  by 
reason  or  means  of  all,  any,oreitherof  the  trusts  hereby  in  them  reposed,"  ^^ 

The  said  testator  departed  this  life  on  the  26th  of  Junsy  1822. 

The  said  B.  W.  Gilderi  has  one  child  only  (that  is  to  say)  the  defendant, 
Tkomoi  Gilbert 

The  said  GeorgB  Fogg  Gilbert  never  has  had  any  child. 

The  said  Richard  Merricki,  the  son  of  the  testator,  has  never  had  any  child. 

The  said  Louisa  Curskam,  one  of  the  said  plaintifis,  never  had  any  child. 

The  said  EUzabeih  Bftekicn,  one  d*  the  said  defendants,  has  seven  diildren, 
that  is  to  say,  the  nii^EliMabeth  Merriek$  Buektan,  G$args  B,  Bnektom,  Maria 
Lmta  BuekiOHj  Forney  Buekian,  Emma  Buekion,  Amelia  Buekitm^  and 
Wootfyer  Mnridi  Buekion,  all  of  whom  are  infants  under  the  age  of  t wenty- 
ooe  years. 

The  said  Elieabeth  Merrieke,  the  devisee  for  life,  departed  this  life  in  the 
month  of  4prt  A  1825. 

The  question  for  the  consideration  of  the  Court  on  the  preceding  case  was — 
What  estates  the  children  took  in  the  freehold,  copyhold,  and  leasehold 
lands,  respectively;  and  whether  the  grandchildren  take  by  purchase 
any,and  what  estates,  in  the  same  lands  respectively,  or  any  of  them  ? 

PntUmy  for  the  plamtifiB.^n  the  first  clause  of  the  will  there  is  the  devise 
to  the  nephews  fer  life,  with  remainder  to  the  chikhien,  which  is  a  dear  and 
distinct  devise  to  distinguish  it  from  the  residuary  bequest  Now,  in  the 
residuaiy  bequest,  there  is  this  particularity  favourable  to  the  construction, 
that  the  children  take  estates  tail,  namely,  that  they  are  to  take  in  tail 
general.  The  substantial  part  of  this  residuary  clause  is  a  devise  to  the 
wife  for  life,  and'from  and  immediately  after  her  decease,  to  the  son  and 
daughters,  and  their  lawful  issue  respectively ;  and  supposing  it  had  stopped 
there,  it  would  have  been  clearly  an  estate  tail  in  the  children,  King  v. 
M^Ung  (a).  But  from  the  introduction  of  the  words,  tail  general,  the 
<)ae8tion  arises  whether  the  Court  can  cut  down  the  gift,  and  read  the  limi- 
tation to  the  issue,  as  to  the  children.  In  order  to  answer  the  testator's 
general  mtention,  and  having  regard  to  the  former  devise,  the  children  take 
estates  tail  in  the  residuary  freehold  and  copyhold  estates,  subject  to  the  limi- 
tation over  by  way  of  contingent  remainders ;  and  they  take  corresponding 
i&ierests  in  the  residuary  leaseholds,  subject  to  a  limitation  over  by  way  of 
executory  bequest,  and  there  are  also  interests  in  the  nature  of  cross  re- 
ii^unders  between  the  sons  and  daughters. 

That  there  is  to  be  a  tenancy  in  conomon  is  expressly  stated ;  but 
whether  amongst  the  children  themselves,  or  their  issue,  may  be  a  question. 
'^  gift  to  the  son  and  daughters  would  create  a  joint  tenancy,  if  the  sub* 
sequent  words  do  not  apply  to  them  :  that  being  the  case,  supposing  the  son 
uid  daughters  take  estates  tail,  there  will  be  a  regukur  succession ;  each  branch 
of  the  fiunily  would  have  one-fifth,  and  on  failure  of  either  branch,  the  other 
branches  would  increase  proportionably  in  their  shares.    But  if  the  words 

crating  the  tenancy  in  common  apply  to  the  issue,  then  they  take  as  pur- 

(a)  1  Vent  S25. 
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Cbm.  Pietit,  chasers.  The  word  "  issue,**  when  the  context  requires  it,  may  be  ronstroed 
as  a  word  of  purchase ;  but  then  it  must  appear  that  they  take  in  their  own 
right,  and  in  conformity  with  the  testator's  intention ;  but  such  a  constmctioii 
in  this  case  would  produce  extreme  confusion.  Issue  wifl  include  ehiUren 
and  grandchildren,  unless  it  appears  that  it  is  confined  to  the  first  degree. 
Then  as  to  the  mode  of  taking  under  issue,  and  their  issue:  suppose  there  be 
ten  from  one  stock,  and  five  from  another,  in  what  mode  and  fMoportions  is 
the  division  to  take  place,  per  capita  or  per  stirpes  ?  In  the  case  of  Mop§ 
V.  Mo^g  {6),  it  was  held  by  a  court  of  law  upon  the  following  devise,  "  to  the 
children  begotten  and  to  be  begotten  of  testator's  daughter,  Sarah  Megg^ 
during  their  lives,  and  after  the  decease  of  such  children  to  the  issue  of  sudi 
children  and  their  heirs,  as  tenants  in  common  without  survivorship,  and  io 
default  of  such  issue  then  over,"  that  the  children  of  Sarah  Mogg  took 
estates  in  tail  general  as  tenants  in  common  with  cross  remainders.  So  io 
Murthwaite  v.  Jenkihsan  (c),  where  the  devise  was  to  testator^s  Uiree  niecpf, 
A,  B,  and  C,  equally  to  be  divided  among  them,  for  life,  and  after  the  decease 
of  them  or  either  of  them,  that  the  lawful  issue  of  them  and  each  of  them 
should  have  and  enjoy  his  or  her  mother's  share  for  life,  and  if  either  of  the 
nieces  should  die  in  Uie  lifetime  of  the  others  or  other  of  them,  without  isiue 
of  her  body  lawfully  begotten,  the  share  of  the  niece  so  dying  should  go  to 
the  survivors  for  life,  and  afterwards  to  the  lawful  issue  of  the  survivors;  tnd 
if  all  the  nieces  and  their  issue,  save  one,  should  die  without  issue  kwfiill/ 
begotten,  then  to  the  surviving  niece  for  life,  and  after  her  decease  to  her  hwfal 
issue,  if  more  than  one,  equally  between  them,  and  if  but  one,  then  to  such  one, 
his  heirs  and  assigns  for  ever;  and  if  all  the  nieces  should  die  without  issue, 
then  over :  the  G)urt  held  that  the  nieces  took  estates  tail  in  the  freehold, 
and  absolute  interests  in  the  leasehold.  So  in  Franhiyn  v.  Lay  (J)»  ^^ 
the  devise  was  unto  testator's  grandson,  /.  F.,  and  to  the  isstte  of  hit  Mf 
lawfully  to  be  begotten,  and  to  the  heirs  of  such  issue ;  but  if  /.  F.  sboold 
die  without  leaving  any  issue  of  his  body  lawfully  begotten,  then  oyer: 
it  was  held  to  be  an  estate  tail.  Doe  d.  Coeh  v.  Cooper  (e);  FroMk  r. 
Stovin  (/) ;  Roe  d.  Dodson  v.  Grew  (ff) ;  King  v.  Bureheli  (h),  are  cases 
in  which  the  Ck)urts  have  decided  with  reference  to  the  general  intention  of 
the  testator,  in  opposition  to  a  particular  intent,  and  given  estates  tail.  If 
this  Court,  following  the  authorities,  read  the  words  lawful  issue  r^pectivelr, 
as  applicable  to  the  five  children,  and  give  cross  remainders  among  them,  the 
construction  is  simple,  and  the  testator's  intentbn  is  better  taswered.  Sup* 
pose  again,  the  issue  take  as  purchasers,  and  one  of  the  stodc  dies,  letvini; 
nine  issue  surviving,  a  tenth  having  died,  leaving  a  great  number  of  issw* 
ar^  you  to  give  nine  parts  to  the  living  children  of  the  stock,  and  a  tenth  (<' 
the  issue  of  the  deceased  tenth  t  The  difficulties  indeed  would  be  inextricable 
if  issue  be  taken  as  a  word  of  purchase,  but  if  taken  as  a  word  of  lioiitatioDT 
there  is  no  difficulty ;  and  for  this  latter  view  of  the  case  we  have  the  addh 
tional  warrant  from  the  words  "  in  tail  general"  used  by  the  testator. 

Teed,  for  defendants. — This  case  differs  from  all  the  cases  dted.   '^  ^ 
been  said  it  has  this  particularity,  namely,  that  by  reason  of  the  words "  v 

(6)  I  Merivale,  654.  (/    8  East,  548. 

(c)  8  B.  &  C.  857.  (^))  8  Wilion.  888.  < 

id)  8  Bligb,  89.  {h)  Ambler,  879. 

(e)  I  EMt,  989. 
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Ual  genenJ/*  made  use  of  by  the  testator,  the  children  must  take  estates  tail.  OIiiIJRUm. 
The  queatioii  reaUy  is,  whether  those  particular  words  refer  to  the  children 
or  to  the  grandchildreo.  It  is  submitted  that  they  refer  to  the  grandchildren. 
In  the  case  of  Mogg  r,  Mogg  (t),  cited  on  the  other  side,  there  was  no  direc- 
tioQ  as  in  the  principal  case,  that  the  issue  should  not  have  a  vested  mterest 
until  they  attained  the  age  of  21  years ;  nor  was  there  a  maintenance  and  educa- 
tion dause  as  a  provision  during  their  minority,  nor  any  devise  over  upon  the 
death  of  the  first  takers  in  the  lifetime  of  testator.  In  MurthwaiU  v.  /m- 
kinsan  (J),  the  Court  wasof  opinion,  upcm  the  fourth  point,  that  the  nieces 
took  estates  tail,  because  that  interpretation  was  in  accordance  with  the 
geoefal  intentkNi  of  the  testator.  In  Erank  v.  Siovin  (A),  there  was  a  general 
renMunder  over  to  the  tenant  for  life  after  failure  of  issue.  It  is  plain  that 
the  testator  has  used  the  words  issue  and  child  as  synonymous  andcommutable 
terms.  The  clause  containing  the  bequest  of  4000/.  bears  out  this  position ; 
where  the  testator  says  that  the  issue  shall  take  the  mother's  share;  and  he 
must  there  mean  child,  and  not  a  more  remote  descendant,  Siblegy,  Perry  (l) ; 
Hampwn  v.  Brandwo^d  (m).  It  is  said  there  would  be  great  confusion  if 
the  word  issue  is  to  include  children  and  grandchildren  of  the  testator's  chil- 
dren; but  it  is  restrained  to  the  children,  which  prevents  any  confusion.  If 
the  word  child  was  substituted  for  that  of  issue,  there  would  be  no  diflkulty 
in  the  case ;  then  the  grandchildren  of  testator  would  take  estates  tail  as 
purchasers,  which  was  clearly  the  testator's  intention.  Under  the  residuary 
clause,  thereibre>  the  testator^s  son  and  daughters  take  as  tenants  in  common 
for  their  respective  lives,  m  the  freehold  and  copyhold  estates,  with  contipgent 
remainders^  their  respective  shares  to  their  respective  children  by  purchase 
as  tenants  in  common  in  tail,  with  cross  remainders  between  the  children  in 
tail,  with  cross  limitations  between  the  families,  and  the  residuaiy  leaseholds 
are  subject  to  corresponding  limitatknis, 

PresUm,  m  reply.— The  G)urt  is  bound  to  see  the  general  intent 
eflectuated,  to  keep  the  property  in  the  line  of  the  descendants.  .  Aqcordipgly 
they  have,  in  express  violation  of  the  language  of  wills,  given  estates  tail 
where  other  estates  were  expressed,  in  order  to  effectuate  the,  testator's 
intention,  Robmion  v.  RohinMon  (n).  From  the  first  devise  it  is  i^pparent 
that  the  testator  was  well  advised  of  the  mode  of  giving  estates  for  life,  and 
how  to  give  them  as  purehasere;  the  context  therefore  speaks  in  phuntiflTs 
favour.  The  testatoi^s  general  mtention  was  in  favour  of  giving  in  tail. 
Beyond  all  doubt  testator  intended  grandchildren  to  take,  but  he  uses  the  word 
"  issue"  not  as  "  children,"  but  in  the  largest  sense  of  which  it  was  amiable. 
The  other  side  have  not  grappled  with  the  difficulty ;  the  testator  might  have 
had  children,  who  might  die  leavmg  issue,  whom  he  intended  to  take  under 
the  will;  the  grandchildren  would  thus  be  able  to  take,  though  the  children 
would  not  The  bearing  of  the  Courts  is,  moreover,  in  fiivour  of  estates  tail : 
the  words  son  and  child  may  be  used,  and  still  it  might  be  more  convenient 
that  there  should  be  estates  tail.  Suppose  a  child  dies,  leaving  no  child,  but 
leaving  a  grandchik),  the  grandchild  would  be  excluded  if  effect  should  be 
given  to  particular  words,  but  the  Court,  in  its  eagerness  to  fulfil  the 


(0  1  Merivale.  654.  (1)  7  Vet.  ran.  588. 

(i)  S  B.  ft  Cm.  858.  (m)  1  Madd.  881. 

(A)  S  EMt»54&  («)  1  Bur.  88. 
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.Com,  PUoM.     inteDticxi  of  a  testatory  would  hoM  in  fsYoiur  of  estates  tail,  Ih9  d.  Jmn  v. 


JfxwLAMD.         rpjg  foUowbg  Certificate  was  sent  in  by  ihd  Court  in  the  present  Trvniy 

'  We  have  heard  this  case  argued  by  counsel,  and  conaderedit;  and 
we  are  of  opinion  that  the  children  of  tha  testator  Uxsk  estates  for  iha 
ivspective  lives  as  tenants  in  common  in  the  freehold  and  copyhold  hods 
devised  by  the  residuary  clause  of  the  will,  and  the  granddiildren  contiDgcot 
remainders  in  tail  general  by  purchase  in  tbe  shares  of  their  respective 
parents  in  the  same  lands,  with  cross-remainders  in  tail  among  such  gnod- 
children  respectively,  and  cross-remainders  in  tail  amoqg  their  parents ;  tk 
testator  having,  in  our  opinion,  used  the  words  *'  issue  of  child  or  cfaildren'' 
as  synonymous  with  *^  sons  or  daughters  of  a  child  or  children:"^  and  that 
ihe  children  and  grandchildren  respectively  took  correspoiiding  interests  is 
the  leaseholds. 

K  a  TindaL  y.  A.  Park. 

S.  Gaielee.  /.  B.  Boumquit. 

(o)  4  B.  ft  Ado.  4S. 

Same  v.  Same. 

Deviseoflice.  ^IIHERE  was  also  a  second  case  Sent  to  the  Court  between  the  BSine  pirtis, 

^^jp^y  '      ^P^  ^  similar  state  of  facts  as  those  above  given,  except  that  imniedi- 

esutes,  and  all  ately  preceding  the  first  devise  to  the  testators  nephews,  the  A>llowii^  ebn« 

ll^i^^B^^ »d  was  inserted;-*^  Unto  W.  C.  Newlmd,  the  Rev.  W.  W.  HoiUmd,  sod  the 

penonali»tate8  Rey.  H.  HaU  (my  executors  hereinailer  named),  and  the  survivors  and  sar- 
unto  N.,n,,A,  *    1  ,    ,     ,    .        •       ,  .  •-         «  # 

fll,  their  hein,  vivor  of  them,  and  the  heirs  of  such  survivor,  upon  trast,"  lo  the  useor  nr 

SStStoilf"    nep*»ew8»  *c.  [as  in  the  foregoing  case];  and  the  life  interest  to  testator* 

and  iMiffna,       wife  in  the  residuary  bequest,  was  thus  stated,  Unto  the  aforesaid  If.  C. 

h^ii?ex<^u.      Newhnd,  W.  W.  HoOand,  and  H.  HaU,  their  heirs,  executon,  administnton, 

teSon?"nd  *"     *^^  assigns,  and  to  the  heirs,  executors,  administrators,  and  assigns  of  Ae 

aati^  of  the     survivors  or  survivor  of  them,  according  to  the  nature  and  quality  of  such 

t^ to'l»iy^'i  estates  respectively,  upon  trust,  that  they  my  said  trustees,  or  the  rorriwn 

and  applyl  or     or  survivor  of  them,  his  heirs,  executors,  or  administrators,  do  and  sfaaU  pe.T 

SrAT  to  uk^"  "*^  ^PP^X*  ^^  permit  and  suffer  "  my  dear  wife,  Eiigabeth  Merrick*,  to  have* 

th«  rants  and     receive,  and  Uk»  the  rents,  issues,  and  profits,  interests,  dividends,  and  pro- 

aiMolute'uMfor  ceeds  thereof,  for  her  own  absolute  use  and  benefit  for  and  during  the  terna 

^'dwease"     ^*'*  natural  life ;  and  from  and  after  her  decease,  upon  trust,  for  my  said  wn 

upontnutM    and  daughters,  Richard  Merricks,  Eiicabeih,  the  wife  of  the  said  Geory 

.^fb^UU^'    i^«e*to-,&c.(.).'' 

ful  iMue  re;  The  question  upon  this  second  case  was — 

tSl^OT*i«l^  Whether  the  trustees  took  any,  and  what  estate  in  the  freehold,  cop- 

with  benefit  of  )|ot<i  and  leasehold  lands  respectively,  or  any  of  them  I 

sunriTonhipto  *^  •' 

and  amongat 

their  isaue  reapectiTely  at  teinia  in  oomflBoa,  anch  iaaae  not  to  hare  a  Teatcd  intereot  ttU 

twentj-one,  and  the  aaid  tniatees,  after  the  death  of  A.,  B.,  &  C,  or  either  of  them,  to  applf 


the  whole  or  anypart  of  the  rents  and  profita  of  the  trust  eetatea,  net  ezoeediaff  the  preaamnN* 
tiTo  share  of  each  child,  towards  his  or  her  maintenance  durins  minority: — IfeU,  that  the 
tniatees  took  an  estate  in  fee  in  the  fiteehold  and  copyholds^  and  an  abaolute  interaet  in  the 

(a)  These  wordi  u>  ioTcrted  eonuiiai  were  inserted  between  the  asteriake  at  p^T 


J7i 
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The  folbwing  points  were  stated  between  the  parties.  ^<^^f^* 

The  pkinti^  will  submit  that  the  nature  of  the  trusts  requires  that  the 
trustees  should  have  and  retain  the  legal  fee  of  the  residuary  freehold  and 
copyhold  estates,  and  all  the  legal  estate  of  the  testator  in  the  residuary 
leasehold  estates. 

The  defendant  will  contend  that  the  trustees  take  the  legal  estate  for  the 
life  of  the  testator's  wife,  and  no  longer,  or  if  she  take  any  further  legal 
interest,  that  such  interest  is  at  most  a  chattel  interest  commensurate  with 
the  minorities  of  the  grandchildren  (a). 

Preiton,  for  the  plaintiflb.— It  is  important  that  this  devise  is  of  the  freehold, 
copyhold,  and  leasehold  estates,  which  are  united  together  by  the  subsequent 
words,  whereby  they  are  given, ''  to  the  heirs,  executors,  administrators,  and 
assigns  of  the  survivor,  according  to  the  nature  and  quality  of  such  estates 
respectively."  The  Court  will  appropriate  the  word  heirs  to  apply  to  the 
inheritance  of  the  freehold  estates,  which  proves  that  it  was  the  intention  of 
the  testator  that  the  fee  should  vest  in  the  trustees.  It  is  necessary  that 
the  devise  should  be  so  considered,  in  order  to  preserve  the  contingent 
remainders  in  favour  of  the  issue;  and  the  clause  of  mamtenance  shews  that 
as  the  trustees  have  a  power,  they  should  also  have  an  estate.  Very  slight 
ciicamstanoes  will  induce  the  Ck)urt  to  'give  the  fee  to  the  trustees,  as  in 
Doe  d.  Keen  v.  Walbani  (6),  Murthwaite  v.  Jenkineon  (c). 

The  following  certificate  was  sent  in  by  the  G)urt  in  the  preset  TVmtVy 
Term:— 

We  have  heard  this  case  argued,  and  considered  it;  and  are  of  opinion 
that  the  trustees  took  an  estate  in  fee  in  the  freehold  and  copyhold  lands  de- 
vised by  the  residuary  ckuse,  and  an  absolute  interest  in  the  leaseholds. 

N.  a  Tindtd. 
/.  A,  Park, 
S,  Gaeelee. 
/.  B,  Boeanquei, 

(a)  Te§d  adraittMl  that  hit  clienti  were  (6)  9  B.  &  Ad.  554 

little  interpfted  in  this  case,  and  he  there-  (c)  8  B.  &  Cres.  857 ;  and  see  White  v. 

fore  declined  to  pieis  any  aigunents  in      Parker,  anU,  118. 


END  OF  TRINITY  TERM. 


CASES 

ARGUED  AND  DETERMINED 


IN 


COURT    OF    COMMON    PLEAS, 


IN 


Michaelmas  Term^  1835. 


WlLKS  r.   HUNQERFORD   MaRKET   CoMPANY.  Cm.  PUat. 


Nov,  4A. 
^ASE.    The  declaration  stated  that  before  and  at  the  trnie  of  the  com-  1.  A  public 
mittiog  of  the  grievances  after  mentbned,  there  was,  ind  still  of  right  wMst^!!d! 
ought  to  be,  a  certain  public  footway,  passage,  or  thoroughfare,  leading  from  vl^<«>y  ^« 
vHi  out  of  the  Adeiphi,  in  the  county  of  Middlesex,^  into^  through,  oyer  L>okMlle* 
and  along  divers  streets,  courts,  and  passages,  into  a  court  called  Cravei^  ^3^*  "^JJ^" 
court,  and  so  from  thence  into,  through,  over,  and  abng  a  certain  other  roagbiare,  suf. 
^owiaXM.Narthwt^erltmd'paisage,  and  from  thence  into,  through,  over,  JStoi!— *°^ 
uid  along  divers  other  streets  and  passages,  unto  and  into  a  certain  place  HcM,  tufficient 
called  Wkiiekail,  and  so  from  thence  back  again,  &c.;  and  also  a  certain  to^ttohiS* 
other  footway,  passage,  or  thoroughfare  leading  from  and  out  of  a  certain  ^^  *<^ob  ^ 
street  called  the  Strand,  in  the  said  county,  and  through,  over,  and  along     2.  By  Statute 
divers  streets,  courts,  and  passages,  into  the  aforesaid  court  called  Craven^  thl^nriictio^ 
^^rt,  and  so  from  thence,  and  through,  over,  and  along  the  aforesaid  court  should  b« 
called  Northumberland-pauage^  and  from  thence  into,  through,  over,  and  JjJ^'JSlwidir**' 
tloDg  divers  other  streets,   courts,  and  passages,  unto  and  into  the  said  nonthi  after 
place  called  Whitehall,  all  in  the  county  aforesaid,  and  so  from  thence  back  gu^h^tl^cm 
•gain,  through,  over,  and  along  the  said  kst-mentioned  streets,  courts,  and  ^^..?!!y 
P^^ges  into  the  street  called  the  Strand  aforesaid,  for  all  persons  to  go^ 


the  2d  of  April,  and  continued  until  the  2d  of  My,  and  the  jury  nve  damaget  at  thente  of  lOL 
per  month ;  the  action  was  not  commenced  until  the  SOth  of  tUeember: — fleU,  that  damages 
for  two  days  only  could  be  reooYered,  the  action  being  brought  too  late  to  sustain  the  pievioua 


3.  It  was  enacted,  b?  a  Statute  made  for  the  purpose  of  enablinff  a  coinjpaay  to  build  a 
market,  that  it  should  oe  lawful  for  the  company  to  oulld  on  part  of  a  certain  tnonmghfare, 
prorided  another  aTenue  was  made  on  an  a^aoent  spot ;  the  company,  for  the  purpose  ofcarry- 
mg  on  their  building,  put  up  a  barrier,  which  atopped  the  thoroughfare,  ana  continued  it  for 
an  unreasonable  time : — Held,  in  an  action  for  so  stopping  the  thoroughfsre.  that  the  plaintiff 
need  not  complain  that  the  company  had  stopped  the  old  way  and  neglectea  to  open  tne  ntm 
one,  but  that  it  was  tufficient  to  state  in  the  declaration  that  the  old  way  was  atomd  fo»  aa 
ttueaaanable  time.    GaseUe,  J.,  iius€nli€nt$. 
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WiLKS 

V. 

HUNOBUFOmO 

Mar KIT 

COMPAMY. 


OwUWwf.     return,  pass,  and  repass,  eveiy  year,  at  all  times  <rf'  the  year,  at  thor  free 
will  and  pleasure. 

A  second  count  stated  that  the  plaintiff  was  possessed  of  a  certain  mes- 
suage  and  premises,  situate  partly  in  Cravm-sireei  and  partly  in  Aortibii- 
berland-poisage,  and  next  to  the  said  publie  thorougfa&re,  m  which  said 
messuage  the  plaintiff  carried  on  (he  trade  of  a  bookseller,  and  was  used  to 
make,  and  did  make,  divers  great  gains  by  the  sale  of  bodes  and  painphktg 
to  divers  persons  passing  and  repassing  by  his  said  messuage,  by,  througii, 
and  along  the  said  thoroughfare. 

Yet  said  defendants,  well  knowing  the  premises,  bat  contriving  aod 
intending  to  injure  the  phiintiff  in  bis  said  trade,  and  to  prevent  his  custoroeis 
from  passing  and  repassing  by  and  along  the  said  thoroughfares,  theretoforp, 
to  wit,  on  the  Ist  of  Ayril,  1832,  and  from  thence  for  a  «pac8  of  eigkteeo 
calendar  months  then  next  following,  wrongfully  and  injuriously  kept  and 
continued  the  said  thoroughfares  leading  from  the  Adeipki  aforesaid,  to 
Cravin<ourt  aforesaid,  and  from  the  Strand  aforesaid,  to  Craoen^mi 
aforesaid,  and  also  one  of  the  said  courts  in  the  said  thoroughfares,  to  wit, 
Craven-eouri  aforesaid,  shut  and  cloi^ed  up,  the  same  being  an  unreasonable 
and  unnecessary  length  of  time,  and  thereby,  during  all  the  time  aibresaki, 
obstructed  the  said  thoroughfares  (a)  and  hindered  the  pbuntiff  from  canyinf 
on  his  said  trade  in  so  large  and  beneficial  a  manner  as  he  otherwise  might 
and  would  have  done,  and  thereby  the  plaintiff  had,  during  all  the  time  afore- 
said, lost  and  been  deprived  of  divers  ffkat  gaiils  and  pfoiCs  n^ch  mi^iit 
and  otherwise  would  have  arisen  and  accrued  to  him  from  carrying  on  his  nid 
trade  in  his  said  metfBuage,  to  the  dama^  &e. 

iVetft.'^iRyt^  Not  guilty. 

JSeamd,  That  defendants  did  not  keep  and  continue  the  said  AoMigtibm 
leading  from  the  Adeipki  aforesaid  to  Crtmenroauti  albrestfid^  and  the  said 
court  called  Croe^n^eotir^  aforesaid,  or  any  or  either  of  theaa,  ahul  and  ckeed 
up,  or  obstruot  the  sakl  thoroug^ftces^  or  either  of  theo^  and  thereby 
hinder  or  prevent  the  plmutiS  from  csiiying  or  tha  siid  trade;  lbfe> ;;  issoe  ww 
joined  on  both  pleas^ 

At  the  trial  of  the  cause  before  lindaly  a  J^  at  the  Midd^mM  Sittmgs 
after  Triniiy  Term^  1886,  it  Was  in  evidiBnoe  that  the  plaialiff  kqit  a  book- 
seller's shop  at  the  comef  of  Nwihumbwiemdrftumge,  immediately  adjoining 
to  the  thoroUgMare  whkh  had  existed  from  the  Adeipki  to  WhiUkaU;  aad  (hat 
the  defendants  had  commetieed  the  erection  of  Hun^mforAmathet  under  tie 
authority  of  Statute  1 1  Geo.  4,  c.  70  (6). 


(a)  The  argument  waa  conflned  to  die 
stoppiDg  df  tie  way  from  the  Adelphi, 
whioh  coDititated  the-  niaiii  (horonghfiare 
by  the  plaintiif 's  shop. 
'  (6)  The  ihangerfifrd  Market  CompcMy 
was  incorporated  by  this  Statute,  and  by 
flection  1,  aro  liable  to  be  sued  by  their 
corporate  name  The  two  following  sec- 
tions of  the  Statute  were  referred  to  ii\  the 
discossioa  of  the  case. 

Sec  64  enaela,  "  That  in  erecting  die 
•everal  bakUngs  hereinbefore  aathoriied 
fo  be  eraoedv  it  shall  be  lawful  for  the  said 
company  to  build  oo  so  much  and  such 
parts  of  the  places  called  One  Tun-court, 
'Heet'olie^f,   and    Charlei-cowrt,    as   are 


bounded  by  and  bcluded  fMtwecD  vtj  ft 
Che  messuages  and  buildings  iiereisb^ 
authorised  to  be  pulled  down,  and  then^ 
to  stop  up  the  way  and  passage  over  the 
same  paitt  of  the  said  courts  and  tSej- 
Provided  alwayi,  that  the  said  oompuy 
do  make  an  avenue  from  the  said  market 
to  and  in  a  straight  line  with  Duke-t^* 
in  the  Adeipki,  of  the  widt^.of  tweke  itfC. 
and  underneath  some  of  the  buildiogi^ 
be  erected  in  pursuance  of  this  act,  soado 
also  make  passages  to  the  KorA-frM/af"^ 
ITAaif  from  the  said  market,  and  also  Irom 
Viilier8'9treet  in  the  SiramL**  . 

By  sec  9S,  *'  No  action  or  suit  ihall  » 
commenced  or  brought  agaSait  any  pc^*^ 


MICHAELMAS  TERM,  1835, 

The  obstraetioD  eommenoed  in  March,  1832,  and  coiKiniied  until  the  2M  of 
«/«/y,  1833,  and  it  was  caused  by  a  high  wooden  fence  which  enclosed  the 
site  of  the  new  buildings  in  the  market.  The  plaintiff  proTed  that  the 
thoroiigMkre  bj  his  shop  was  stopped,  and  that  the  profits  of  his  business 
had  diminished  bj  reason  of  the  ci>strUction.  Several  i^»{dications  to  the 
defendants  to  open  the  way,  or  to  construct  a  temporary  passage,  were  proved; 
and  csontradictory  evidence  was  ofiered  as  to  the  possibility  of  making  such  a 
paseage  without  much  expense  or  inconvenience,  and  as  to  what  was  a 
reasonable  time  for  completing  the  undertaking.  During  the  time  that  thq 
obstruction  continued  the  Company  had  built  over  the  site  of  HietHLtleyt 
and  opened  an  avenue  in  a  straight  line  with  Duke-sinei,  according  to  the 
provisions  of  the  9ixty*fourth  section  of  the  Statute  (o).  The  new  avenue 
was  considerably  to  the  south  of  Heel-aliey* 

The  teamed  judge  directed  the  jury  that  the  main  question  was,  whether  the 
obstruction  had  existed  for  a  longer  time  than  was  fairly  necessary  for  the 
completion  of  the  undertaking,  and  that  the  law  annexed  a  tacit  condition 
that  the  obstruction  might  exist  for  a  reasonable  time* 

The  jury  found  a  verdict  for  the  plaintiff,  damages  30/.,  being  at  the  rate 
of  lO/.  per  month  from  the  2d  of  April,  1833,  to  the  2d  of  Jufy  following. 

The  action  was  commenced  on  the  80th  of  Deefimber,  1833, 
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KMy  obtained  a  rule  ni$i  to  shew  cause  why  the  verdict  shouM  not  be 
set  aside  and  a  nonsuit  entered,  or  why  the  damages  should  not  be  reduced, 
upon  three  points,  which  were  taken  and  reserved  at  the  iml,-^Firsi,  That 
the  declaration  did  not  properly  describe  the  cause  of  action.  Secondly,  That 
the  injury  sustained  was  of  a  public  nature,  punishable  only  by  indictment, 
Hubert  V.  Groves  {d),  where  Lord  Kenyon  decided  that  the  phiintiff,  a  coal 
and  timber  merchant,  was  not  entitled  to  sustain  an  action  on  the  case  for  a 
nuisance,  although  he  was  thereby  prevented  from  carrying  on  his  trade  in  as 
advantageous  a  manner  as  before.  Thirdly,  That  the  damages  ought  to  be 
reduced  to  the  amoimt  of  the  damages  sustained  witiiin  six  calendar  months 
from  the  commencement  of  the  action. 


or  penoDi  for  any  thiag  done  in  pvmiaBoe 
of  this  act*  or  of  any  of  the  powers  henhr 
given ,  QntU  twentv-eight  days'  notice  sball 
hare  been  thereof  given  in  writing  to  the 
defendant  or  defendants,  signed  by  the  at- 
torney for  the  plaintiff  or  piaintifis,  or  bis, 
ber.  or  their  attorney,  specifring  the  eanse 
of  soch  action,  or  after  snmcient  satisfac- 
tion or  tender  of  amends  shall  have  been 
made  to  the  party  aggrieved,  or  his  or  their 
attorney,  by  or  on  the  behalf  of  the  de- 
fendant or  defendants,  or  after  tue  calen- 
dar moniAt  next  after  the  eauee  of  tuch 
action  $hail  have  arisen;  and  any  and 
every  such  action  or  suit  shall  be  brought 
and  tried  in  the  county  where  the  cause  of 
action  shall  have  arisen,  and  not  elsewhere ; 
and  the  defendant  or  ciefcndants  in  every 
such  action  or  suit  shall  and  may  plead  the 
general  issue,  and  give  this  act  and  the 
special  matter  in  evidence  at  any  trial  to  be 
Ittd  thereapon,  and  that  the  same  was  dooo 
in  porsoance  and  by  the  aothori^  of  this 


ad;  and  if  the  sane  shall  appnr  to  be  so 
done,  or  if  such  action  or  suit  shall  be 
brought  before  twenty-eight  days*  notice^ 
which  shall  be  given  as  aforesaid,  or  afiet 
auflfident  satisfaction  made  or  tendered  as 
aforesaid,  or  after  the  time  hereinbe/bre 
limited  for  bringing  the  $ame,  ot  shall  be 
brought  in  any  other  coontj  or  place  than 
as  aforesaid,  then  the  jury  shall  iind  for  the 
defendant  or  defendants;  and  opoa  soch 
verdict,  or  if  the  plaintiff  or  plaindffi  be- 
come nonsnit,  or  sliall  discontinue  his,  her, 
or  their  action  or  suit,  after  the  defendant 
or  defendants  shall  have  appeared,  or  if 
upon  demurrer  judgment  shall  be  given 
against  the  plaintiff  or  plaintiflia,  then  the 
defendant  or  defendants  shall  recover  costs 
of  suit,  and  have  soch  remedy  for  the  same 
as  any  defendant  or  defendants  hath  oir 
have  for  costs  of  snit  in  other  cases  at 
law." 

(r)  See  page  282. 

(d)  1  Esp.  N.  P.  C.  148. 
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Com.  Plftu.         WiUe^  Serjt.\and  Merewethsr,  Serjt  shewed  craae. — ^TliiB  nik  bas  beeo 
^^J[^        obtained  on  three  grounds : — 
^      «.  JKrst,  That  the  plaintiff  has  not  sustained  such  a  particular  special  dannge 

H^sT^^  ^  entitles  him  to  maintain  this  action.  Now  the  dedaration  coDtainsaa 
CoMPANT.  averment  of  special  damage,  viz.  that  by  means  of  the  grievances  the  plaintiff 
had  lost  the  profits  of  his  trade  as  a  bookseller,  and  that  ayermeDt  was  pro?e<l 
at  the  trial.  The  principle  established  upon  this  subject  is  coDsisteot  umI 
intelligible.  If  a  way  is  stopped  whereby  two  persons  are  detained,  and  ooe 
suffers  only  from  the  mere  general  interruption,  he  cannot  naintaia  my 
action ;  but  if  the  other  had  previously  paid  his  &re  by  a  coach,  and  bj  the 
interruption  he  lost  his  journey,  an  actbn  for  the  special  damage  could  be 
maintained. — [Tindal,  C.  J.— Can  you  produce  any  authority  for  that  propo- 
sition ?  In  the  case  you  put  the  party  could  not  have  had  notice  tliat  the 
other  was  going  a  journey,  and  you  would  seek  to  chai^ge  him  with  something 
which  does  not  naturally  follow  as  a  consequence  from  his  act] — ^The  autho- 
rities support  the  proposition,  although  there  is  no  case  exactly  siroilar  to 
that  which  has  been  supposed  (e).  But  this  case  need  not  be  carried  to  tint 
extent,  because  the  defendants  well  knew  that  the  plaintiff  kept  his  shopi 
In  Co.  Lit.  56  (a),  the  distinction  between  a  common  and  a  particular  DaJsanoD 
is  hiid  down,  and  it  is  said,  '*  If  a  man  and  his  horse  fidl  into  the  ditch, 
whereby  he  received  hurt  and  loss,  then  for  this  special  damage  which  is  do( 
common  to  others,  he  shall  have  an  action  upon  his  case,"  and  the  distinctioB 
is  supported  in  many  cases.  Finmtx  v.  Hovenden  (/),  MaymU  v.  8^ 
marth  (^),  Ptdney  v.  Partrich  (A  ),  hetan  v.  Mowe  (t),  Ckicketler  v.  Ltth- 
bridge  (j).  And  the  more  modem  authorities  conclusively  establish  (hat  the 
present  action  can  be  supported.  Thus  in  Grea»Uy  v.  Coding  (A)  it  was  held 
that  a  hitler,  who,  with  his  asses  kden  with  coal,  was  stqiped  by  an  obst^]^ 
lion  in  a  way,  whereby  he  went  a  circuitous  route  with  his  goods,  roiglit 
maintain  his  action,  although  it  was  not  proved  that  the  defendant  had  ootioe 
that  he  was  coming  that  way.  In  Rote  v.  Mihz  (/),  in  error,  the  plabtifs 
barge,  in  going  down  a  creek,  was  obstructed  by  the  defiendant's  baige,  wfaidi 
was  so  moored  across  the  creek  that  the  plaintiff  was  compelled  to  cany  lus 
goods  over  land,  and  it  was  held  that  the  plaintiff  was  entitled  to  maintaia 
his  action;  and  Lord  Ellenhortmgh  said,  **  If  a  man's  time  or  his  money  aft 
of  any  value,  it  seems  to  me  that  this  plaintiff  has  shewn  a  particular  damage.'' 
In  Duncan  v.  ThwaiUt  (m),  Abhoty  C.  J.,  lays  down  the  rule  between  a 
public  and  a  special  injury.  Wiggint  v.  Boddington  (»)  is  also  io  point  lo 
this  case  qtecial  damage  is  alleged  and  proved  It  is  not  the  case  of  a  persai 
being  injured  in  common  with  the  public,  but  of  one  who  seeks  for  dasnges 
for  a  special  and  particuhu:  injury. 

(«)  In  Ptiine  v.  Partrich,  Carth.   194,  tial;  ai,  for  instance,  the  loat  of  bii  bo^' 

there  is  the  following  fesolntion : — *'  And  or  l^  some  oorponJ  hurt  in  falliBf  ioioi 

as  coDoeniing  spedai  damages  sufficient  trench  on  the  highway." 
to  maintain  an  action  on  the  case,  it  was         (/)  Cro.  Elis.  664. 
resolved,  that  if  a  highway  is  so  stopped  {g)  I  Keeble,  847. 

that  a  person  is  delayed  in  his  journey  a         {h)  Garth.  191 ;  S.  C.  8  Mod.  9S9- 
little  while*  and  by  reason  thereof  he  is         (0  1  Lord  R.  486. 
damnified,  or  some  important  afiair  neg-         {j)  1  Willes,  71. 
lected,  this  is  not  such  a  special  damage  (A)  9  Moore.  489. 

for  which  an  action  on  the  case  will  lie ;         (/)  4  M.  &  S.  101. 
bat  a  particalar  damage  to  maintain  this         (m)  8  B.  &  Cres.  584. 
acticMi  ought  to  be  diiect  and  not  oonsequen*         (n)  8  Car.  &  P.  f  44. 
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.   &c«fM%,  It  is  saU  Umt  the  obstructkn  of  the  wi^  iras  authorb^  P»!^^^j^ 

Act  of  Parliament,  and  the  nxtf-fourth  section  (o)  will  be  relied  upon.   But       wiLxa 
the  eflect  of  that  section  is  to  require  the  defendants  to  open  the  new  passage  v* 

before  they  stop  up  the  old  one,  or  at  least  these  ought  to  be  contempora-  Mxaicit 
neous  acts.  In  construing  such  Acts  of  Parliament  it  should  be  remembered  Compaky. 
that  the  language  of  the  act  is  the  language  of  the  company.  They  know 
the  extent  of  the  authorities  they  require  to  complete  their  undertaking,  and 
they  are  bound  to  give  full  notice  of  the  ^extent  of  their  powers.  At  all 
events,  they  cannot  justify  keeping  the  avenue  closed  for  an  unreasonable 
time ;  and  the  jury  have  found  that  the  time  was  unreasonable. 

mrdlyj  It  is  contended  that  by  the  operation  of  the  ntfiely-Mtrd  section  of 
the  Statute  (p),  the  damages  must  be  reduced.  The  jury  gave  damages  for 
three  months,  from  the  2d  of  ><prt7  to  the  2d  of /u/y,  1833,  on  which  last  day 
the  obstruction  was  removed.  The  action  was  not  commenced  until  the  30th 
of  December,  1833,  and  it  is  said  that  damages  for  the  last  two  days  only  can 
be  retained,  because  the  action  is  required  to  be  brought  within  six  months 
after  the  cause  of  it  accrued.  But  it  would  be  unreasonable  and  oppressive 
upon  a  plamtifT,  and  cause  unnecessary  litigation,  if  it  is  not  held  sufficient 
to  commence  one  action  within  the  six  months,  and  then  shew  all  the  damage 
which  has  been  sustained.  The  effect  of  a  clause  limiting  the  power  to  bring 
actions  was  considered  in  Roberts  v.  Read  (9),  and  Gillanv,Boddingtan(r)t 
and  in  the  latter  case  Abbot,  C.  J.  says,  **  I  think  that  the  case  of  Roberts  v. 
Read  is  an  answer,  by  way  of  authority,  to  the  objection  as  to  the  limitation 
of  the  action,  and  I  have  great  pleasure  in  finding  that  decision,  as  it  shews 
the  wisdom  of  the  law  in  not  too  strictly  adhering  to  the  words  of  an  Act  of 
Parliament,  where  they  would  work  injustice." 

Kelly  and  Channell,  in  support  of  the  rule.-*-The  plaintiff  is  not  entitled 
to  recover.  First,  because  the  action  is  misconceived ;  for  the  allegation  in 
the  declaration  is  not  supported  by  the  evidence.  The  Statute  gives  the  plea 
of  the  general  issue  (s),  and  the  defendants  are  not  bound  to  traverse  the 
declaration ;  therefore  the  plaintiff  is  bound  to  prove  all  material  allegations. 
The  plaintiff  states  that  there  was,  and  still  of  right  ought  to  be,  a  certain 
footway  from  the  Adelpki  to  Whitehall,  and  that  the  defendants  kept  the  said 
footway  closed  for  an  unreasonable  time ;  but  by  the  sixty-fourth  section  of 
the  Statute,  authority  is  given  to  build  over  and  upon  the  footway  which 
existed  through  Heel-alley,  provided  an  avenue  was  made  in  a  straight  line 
with  Duke-street,  The  site  of  Heel*aUey  has  been  built  upon,  and  the 
avenue  has  been  made  in  a  straight  line  with  Duke-street,  which  is  to  the 
south  of  Heel-alley.  Heel-aUey  is  now  stopped  up  and  always  will  remain 
so,  and  the  jury  were  not  entitled  to  find  that  a  way  was  stopped  up  for  an 
unreasonable  time,  which  the  Statute  empowered  the  defendants  to  stop 
for  ever.  Therefore  no  such  right  of  way  as  that  which  is  stated  in 
the  declaration  existed  when  the  action  was  brought.  Was  the  way  ever 
l^ally  stopped  at  all  ?  There  can  be  no  doubt  but  that  the  sixty-fourth 
section  authorized  the  company  to  stop  it  and  to  build  upon  it,  and  the  op<m» 
ing  of  the  new  way  was  not  a  condition  precedent  to  the  stopping  tlie  old 

(o>  AnU.  p.  282.  (r)  I  Car,  L  P.  541. 

(p)  AnU,  p.  282.  (,)    Yi(U  anU,  iec.  »3,  p.  2f  2. 

(<7)  16  Eut,  21^ 

VOL.  I.  X 
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t<m,  PUat.     one.    If  the  new  way  had  not  been  opened,  a  mandamus  against  the  defend- 

WiLKS        ^^^^  might  have  been  obtained.     At  all  events,  if  the  action  could  be  main- 

_       V-  tained  at  all,  it  would  be  for  not  opening  the  new  way  within  a  reasonable 

Market        "me. 

CoMPANT.  Secondly f  The  injury  complained  of  is  of  a  public  nature,  which  is  the 

subject  of  an  indictment.  If  a  man  should  dig  a  trench  across  the  Strand, 
and  thereby  impede  the  thoroughfare,  he  might  be  indicted  for  the  o^noe, 
and  if  any  individual  happened  to  fall  into  the  trench,  and  sufiered  a  particular 
injury,  he  could  maintain  an  action ;  but  every  shopkeeper  in  the  Strand 
would  not  be  entitled  to  maintain  his  actbn,  although  each  may  sustain 
some  trifling  loss.  The  principle  laid  down  in  Hubert  v.  Graves  (I)  is  there- 
fore founded  on  a  sound  principle;  and  an  application  in  Banco  foranewtnal 
in  that  case  was  refused,  although  the  counsel  for  the  plaintifi^  cited  sevenl 
cases. — [Parky  J, — Those  cases  are  not  to  be  found  by  the  references  giren 
(t«).] — In  Ro»e  V.  Milee  (v)  a  distinction  was  taken  by  the  Court,  that  there 
the  plaintiff  was  interrupted  in  the  actual  enjoyment  of  the  highway,  and  od 
that  ground  Hubert  v.  Grovee  was  distinguished. 

nirdly,  As  to  the  reduction  of  the  damages.  The  cases  cited  are  not  is 
point  with  the  present.  The  words  of  the  Statute  are,  that  no  action  shall  \x 
sustained  "  afler  six  calendar  months  next  afler  the  cause  of  action  shall 
have  arisen."  Did  the  cause  of  action  for  which  this  verdict  has  been  obtaiDed 
arise  within  six  months?  The  answer  is,  that  it  did  not,  except  as  to  the 
stoppage  of  the  way  for  two  days.  The  damages  ought  therefore  to  be 
reduced  («?). 

TiNDAL,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged,  except 
as  to  that  part  of  it  which  relates  to  the  reduction  of  the  damages.  The 
action  is  brought  for  the  obstruction  of  a  public  footway.  The  declaratioo 
states  that  there  was,  and  still  of  right  ought  to  be,  a  certcun  public  footm 
from  the  Adelphi  into  Craven-court  to  WkitehaUy  and  the  jury  by  their  vertlict 
have  found  that  the  way  was  obstructed  on  and  after  the  2d  6tkyoi  April 
1 833.  The  first  objection  which  has  been  raised  is,  that  at  that  time  thf 
right  of  way  so  alleged  to  be  in  existence,  had  been  extinguished  by  the  pro- 
visions of  the  Act  of  Parliament ;  but  such  does  not  appear  to  me  to  follow 
as  a  consequence.  The  defendants  rely  upon  the  sixty-fourth  section  rf 
the  Act,  and  I  observe  that  there  is  no  particular  power  to  stop  up  ways  re- 
served in  the  Act,  except  that  which  is  contained  in  this  section,  and  there  a 
right  to  stop  the  way  is  in  a  manner  incidental  to  the  power  which  is  given 
to  build  upon  the  places  therein  described.  The  enactment  is  that  it  shall 
be  lawful  for  the  company  to  build  on  One  Tun-couri,  Heel^Uey^  snd 
Charles-court,  **  and  thereby  to  stop  up  the  way  and  passage  over  the  same 
parts  of  the  said  courts  and  aUey."  The  only  obstruction,  therefore,  which  k 
here  contemplated,  is  that  which  is  to  be  occasioned  in  erecting  the  ne^ 
buildings ;  but  by  the  evidence  given  at  the  trial  it  appears  that  the  oh6tru^ 
tion  was  not  caused  by  the  new  buildings,  but  by  boards  which  had  been 
put  up  by  the  company  at  an  earlier  period,  and  which  were  kept  there  until 

(0  1  Eap.  N.  P.  C.  148.  7.  cited  in  Iceton  v.  Moore,  I  Lord  lUy 

(tt)  These  caaea  are  iocorrectly  cited  io  491. 

the  report.    Hart  ▼.  Boiset  is  to  be  fonod  (v)  4  M.  &  S.  101. 

ID  Viner's  Ab.  lit.  "Chimio  Private,"  G.  (ic)  See  iira*»«y  v./oAiwofi,  1«"*'^ 
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the  2d  otJuiy,  1833.  The  obstruction,  therefore,  was  not  caused  by  erect- 
ing the  buildings,  but  by  putting  up  the  boards,  and  keeping  them  up  for  a 
looker  period  than  was  necessary.     Again,  it  is  said,  that  the  plaintiff  should  r. 

have  framed  his  declaration  differently ;  but  it  is  to  be  observed  that  the  makkkt^' 
immediate  cause  of  the  injury,  which  commenced  on  the  2d  of  April,  was  Company. 
the  existence  of  the  board  fence  which  was  then  erected,  and  which  was 
allowed  to  remain  for  an  unreasonable  time  beyond  that  which  was  authorized 
by  the  general  power  which  the  defendants  had,  to  erect  such  a  fence  for  the 
protection  of  the  buildings.  I  therefore  think  the  form  of  the  declaration  is 
!^ufficient.  The  next  question  is,  whether  the  damage  proved  to  have  been 
sustained  by  the  plaintiff,  brings  this  case  within  that  class  of  decisions  which 
give  a  right  of  action,  when  a  particular  and  private  injury  has  been  sustained : 
and  I  think  it  is  a  case  of  that  description.  The  immediate  injury  to  all  the 
King's  subjects  is,  that  they  are  prevented  from  using  the  way  as  they  had 
been  accustomed  to  do ;  but  from  the  time  of  the  Year  Books  downwards,  if  a 
peculiar  injury  is  sustained  by  any  individual  by  the  stoppage  of  a  way,  he 
may  bring  an  action  on  the  case.  It  may  be  observed  that  the  plaintiff  does 
not  stand  in  the  same  situation  as  the  rest  of  the  public :  he  has  not  only  a  right 
to  use  the  way  himself,  but  he  has  also  a  shop,  the  custom  belonging  to  which 
depends  upon  the  thoroughfare.  The  case  of  Bciker  v.  Moor,  cited  by  Gould, 
J.  in  keion  v.  Moore  (w),  is  like  the  present.  That  was  an  action  on  the  case 
ibr  stopping  up  a  passage  per  quod  the  plaintiff  lost  the  profit  of  his  houses, 
ftnd  that  was  held  to  be  special  damage  enough  to  entitle  the  plaintiff  to  re- 
cover. In  fact  that  case  is  carried  one  step  further  than  the  present,  for 
there  the  plaintiff  had  the  houses,  and  his  tenants  refused  to  remain  in  them ; 
but  in  all  these  cases  the  only  question  is,  whether  the  injury  is  so  proximate 
as  to  be  the  direct,  necessary  and  imfhediate  consequence  of  the  act  of  the 
defendants.  I  admit  that  it  is  difficult  to  distinguish  Hubert  v.  Grovet  {a) 
from  the  cases  which  were  there  cited  before  Lord  Kenyon,  and  which  have 
been  cited  in  the  course  of  this  argument ;  but  I  yield  to  the  greater  autho- 
rity of  the  decisions  which  have  preceded  and  succeeded  that  case. 

The  third  point  is,  whether  the  whole  of  the  damages  given  at  the  trial 
ought  to  be  retained.  The  jury  have  given  damages  from  the  2d  of  Aprils 
1^3,  to  the  2d  of  July  following,  and  the  action  was  commenced  on  the 
30th  of  December  in  the  same  year.  The  ninety-third  section  of  the 
Statute  requires  that  all  actions  shall  be  commenced  within  six  calendar 
nionths  after  the  cause  of  action  shall  have  arisen.  Here  the  six  months  had 
^n  with  the  exception  of  two  days,  and  although  the  nuisance  began  in 
Aprils  and  was  continued  until  the  2d  of  July,  yet  each  succeeding  day  was 
a  continuing  of  the  nuisance,  and  we  must  construe  the  Act  as  we  find  it, 
and  therefore  the  plaintiff  cannot  recover  damages  Ibr  a  longer  period  than 
*he  two  days. 

Park,  J. — ^It  is  said  that  this  action  is  not  maintainable  because  there  is 
'^t  sufficient  proof  of  special  damage.  I  cannot  but  feel  the  difficulty  of  the 
^se  otBubert  v.  Grocea  {x),  bearing  in  memory,  as  I  do,  the  learning  and 
abihty  of  the  great  joAge  who  decided  that  case ;  bat  looking  at  the  autho* 
■^^s  before  and  since  that  period,  I  think  Hubert  v.  Groffee  is  not  entitled 

(»)  1  Lord  Bay.  491.  («>  1  Eip.  N.  P.  C.  \A%. 
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to  the  same  weight  as  most  of  the  other  decisions  of  Lord  Kenyon^  ibr  it  is 
impossible  to  distinguish  Ive$an  v.  Moore  (y),  and  Baker  v.  Moor,  there 
cited,  from  the  present  case.  It  is  true  that  in  Iveson  v.  Moore  the  judges 
were  of  difierent  opinions,  but  it  appeared  that  they  all  agreed  upon  the  prin- 
ciple of  the  case,  and  only  doubted  whether  special  damage  had  been  proved, 
and  the  case  was  afterwards  argued  before  all  the  judges,  and  they  agreed 
.that  the  action  would  lie.  Baker  v.  Moor  is  almost  precisely  like  the  present 
case ;  the  damage  there  laid  is,  that  in  consequence  of  the  stoppage  of  the 
way  the  plaintiff  could  not  enjoy  the  profits  of  his  houses ;  so  here,  the  cus- 
tomers could  not  g^t  to  the  plaintiff^s  shop,  whereby  he  sustained  a  loss  Id 
his  profits  as  a  bookseller.  Since  the  case  of  Hubert  v.  Groves  («),  Rose  t. 
Miles  (a)  has  been  decided,  and  it  is  an  extremely  strong  case  in  favour  of 
the  plaintiff.  Greasly  v.  Codling  (6),  and  Wiggins  v.  Boddingion  (c),  also 
recognise  the  principle  laid  down  in  the  former  cases ;  and  I  therefore  agree 
that  our  judgment  upon  this  point  must  be  for  the  plaintiff  As  to  the  ob- 
jection to  the  form  of  the  declaration,  I  agree  with  the  observations  which  have 
been  made  by  my  lord :  I  also  reluctantly  concur  that  the  damages  must  be 
reduced. 


Gaseleb,  J. — I  agree  with  the  Court  upon  two  of  the  points  which  ha^T 
been  discussed,  but  on  that  which  relates  to  the  description  of  the  cause  of 
action,  set  out  in  the  declaration,  I  do  not  concur.  This  was  a  continuing 
nuisance,  and  it  seems  to  me  that  the  gravamen  of  the  charge  for  which  the 
defendants  were  liable,  was  for  not  making  the  new  way  in  a  reasonable  tirae, 
and  the  declaration,  as  it  stands,  does  not  reach  the  merits  of  the  case.  It 
was  not  a  condition  precedent  under  the  terms  of  the  Statute,  that  the  new 
way  should  be  opened  before  the  old  av^ue  should  be  closed,  but  the  defend- 
ants were  boimd  to  carry  the  provisions  contained  in  the  Statute  into  efict 
within  a  reasonable  time. 

BosANQUET,  J. — One  objection  which  has  been  made  to  the  plamtiff's  right 
to  recover  in  this  action  is  of  a  technical  nature,  and  totally  unconnected  with 
the  merits  of  the  case,  and  I  cannot  but  r^ret  that  the  defendants  shonM 
have  taken  such  an  objection.  The  sixty-fourth  section  of  the  Statute 
authorizes  the  defendants  to  build  on  certain  courts  and  on  an  alley,  which 
are  particularly  mentioned,  and  to  do  so  they  were  authorized  to  shut  up  the 
avenue  for  a  reasonable  time,  and  at  the  expiration  of  that  reasonable  time 
the  act  of  the  defendants  became  unlawful.  If  the  defendants  had  pleased  they 
might  have  built  on  the  site  of  the  old  way,  and  yet  have  left  a  thoroughfiire 
over  it,  and  then  it  could  not  be  considered  as  a  new  way.  But  if  they 
preferred  to  make  a  new  way,  it  was  provided  for  by  the  section ;  and  this 
action  is  brought  for  a  continuance  of  the  obstruction  of  the  thoroughfare, 
and  it  seems  to  me  that  there  is  no  foundation  for  the  first  objection.  As 
to  what  is  a  sufficient  private  injury  to  entitle  a  party  to  recover  where  the 
nuisance  is  also  of  a  public  nature,  the  difficulty  arises  in  the  application  of 
the  principle.  Extreme  cases  may  be  put,  but  the  Court  must  endeavour  to 
trace  out  in  what  manner  the  principle  has  been  applied  in  former  cases. 


(y)  1  r  ord  Ray.  487. 
(5)   I  Esp.  N.  P.  C.  148. 
(a)  4  M.  &  S.  101. 


(6)  9  Moore,  489. 
(c)  3  Car.  &  P.  544 
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Here  the  plaintiff  was  the  owner  of  a  shop,  in  which  he  carried  on  his  trade ;      Cknn,  Pleat, 
he  complains,  not  that  he  is  prevented  from  passing  along  the  way,  which  is        \v^^ 
an  injury  he  has  sustained  in  common  with  the  public  at  large,  but  that  in  v. 

the  course  of  his  trade  his  customers  have  been  prevented  from  passing  his      ^Markkt^'^ 
shop,  whereby  he  has  lost  his  profits ;  and  this  is  a  peculiar  injury  which  the      Company. 
plaintiff  has  sustained.     The  strongest  case  in  favour  of  the  defendants  is 
Hubert  v.  Graves  (d  ) ;  and  without  wishing  to  refine  upon  that  decision*,  I 
admit  that  it  is  a  very  strong  case;  for  there  the  plaintiff  was  carrying  on  his 
trade  of  a  coal  and  timber  merchant,  and  was  prevented  from  carrying  on  his 
trade  in  so  advantageous  a  manner  as  he  had  been  accustomed  to  do ;  but 
we  must  see  whether  that  case  has  been  sanctioned  by  other  decisions. 
Without  dwelling  upon  Iveeon  v.  Moore  (e),  where  there  was  a  diflerence 
of  opinion  between  the  judges,  I  agree  that  Baker  v.  Moor,  there  cited  by 
Gouldy  J.,  18  a  very  strong  authority,  because  there  the  injury  was  to  the 
deterioration  of  the  plaintiff's  property;  and  in  the  present  case  the  plaintiff's 
customers  were  prevented  from  coming  to  his  shop,  whereby  he  was  deprived 
of  his  profits.     The  next  authority  is  Rose  v.  Miles  (/).     What  was  the  act 
complained  of  there  ?     It  was  mooring  a  barge  across  a  creek.     What  was 
the  private  injury  sustained  ?     That  the  plaintiff  was  prevented  from  navi- 
gating his  barges  up  the  creek,  whereby  he  was  compelled  to  convey  his  goods 
over  land,  and  to  expend  money  in  the  carriage ;  special  damage  being  there- 
fore shewn,  as  in  the  other  cases,  the  action  was  held  sustainable.     Again,  in 
Greasly  v.  Codling  {g)  it  appears  that  the  plaintiff  was  a  higgler,  and  brought 
coals  by  the  road,  but  in  consequence  of  the  stoppage  of  the  way  he  was 
obliged  to  go  a  more  circuitous  route,  and  was  put  to  expense.     Upon  the 
the  third  ground,  I  agree  that  the  damages  ought  to  be  reduced.    It  was 
necessary  that  the  action  should  be  brought  within  six  months  ailer  the  cause 
of  action  arose.     It  was  a  continuing  nuisance  up  to  the  2d  of  July,  1833, 
and  the  action  was  not  commenced  until  the  30th  of  December,  leaving  only 
two  days  uncovered. 

Rule  accordingly. 

id)  1  Esp.  N.  P.  C.  148.  (/)  4  M.  &  S   101. 

(0  1  Lord  Raj.  487.  {g)  9  Moore,  489. 

Moon  and  an!  Assignees  of  Fisher,  a  Bankrupt,  v.  Raphael,      aw.  4tfi. 

Esq.,  and  an'. 

^ROVER  against  the  Sheriff  of  London  to  recover  certain  household  goods  1.  The  sheriflT 
and  chattels,  the  property  of  the  plaintiffs,  as  assignees.  belongiMto  a 

Pleas: — First,  Not  guilty.  bankrupt,  and 

after  keeping 
them  for  a  considerable  period,  and  after  an  action  of  trover  in  the  usual  form  had  been 
brought  against  him  by  the  assignees,  he  delivered  up  the  goods  to  them : — Held,  that  the 
assignees  were  not  entitled  to  proceed  in  the  action  and  to  recover  as  damages  a  quarter's  rent 
which  they  had  paid  for  the  house  where  the  goods  were  kept  whilst  in  the  possession  of  the 
sheriff,  or  the  costs  of  keeping  their  messenger  on  the  premises  during  the  same  period. 

2.  A  sheriff's  officer  proved  that  he  had  seized  goods  under  a  warrant  on  a  /.  /a.  which  was 
brought  to  him  by  his  man,  who  told  him  that  he  had  obtained  it  from  the  sheriff^  office.  The 
officer  also  stated  thst  he  knew  the  handwriting  on  the  warrant,  which  he  had  subsequently 
lost:— -f/fU,  that  this  was  sufficient  evidence  to  prove  that  the  officer  acted  under  the 
authority  of  the  sheriff. 

3.  The  notice  of  disputing  the  petitioningcreditor's  debt>  the  tiading,  or  the  act  of  bank- 
ruptcy, as  required  in  certain  cases  by  sec.  90  of  the  Bankrupt  Act,  6  ueo.  4,  c.  16,  must  be 
given,  although,  under  the  new  rules  of  pleading,  the  denial  of  the  bankruptcy  may  appear 
upon  the  record. 


RAP1IA£L. 
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Com.  Plea*.         Second,  That  the  plaintiffs  were  not  possessed  of,  or  entitled  to  the  said 
'      Moon         goods  as  such  assignees. 

r.  Thirdf  That  the  said  Fisher  did  not  become  bankrupt  aooording  to  the 

form  and  efiect  of  the  Statute  in  force,  concerning  bankrupts,  in  manner  and 
form,  &c. ;  whereupon  issue  was  joined. 

The  action  was  commenced  on  the  18th  of  Apriif  1835,  and  it  vas 
tried  before  Gaeelee,  J.,  at  the  Sittings  for  Middleeex  after  Trinity  Term. 
It  was  in  evidence  that  the  goods  were  seized  by  the  defendants,  the  sheriff 
of  London,  under  Bifi.  fa,,  and  Levi,  the  sheriff's  officer,  stated  that  he  made 
the  seizure  on  the  21st  of  November,  1834,  but  that  he  kept  only  a  walkin;,' 
possession  until  the  21st  of  January,  after  which  period  he  put  a  man  on 
the  premises,  who  remained  there  until  the  2d  of  May,  when  the  goods  vere 
delivered  up  to  the  plaintiffs,  ader  the  defendants  had  failed  in  obtaining  relief 
under  the  Interpleader  Act.  The  messenger  under  ihefiat  came  on  the  pre- 
mises on  the  23d  of  January, 

Levi  also  stated  that  he  did  not  receive  the  warrant  to  levy  from  the 
sheriff's  office,  but  that  it  was  given  to  him  by  one  of  his  men,  and  that  he 
had  lost  the  warrant ;  he  also  said  that  he  knew  the  handwriting  on  the  war- 
rant. The  proceedings  in  bankruptcy  were  proved  at  the  trial,  and  the 
plaintiffs  shewed  that  the  messenger's  charges  for  keeping  possession  of  the 
goods  amounted  to  20/.,  and  that  they  had  paid  one  quarter's  rent  d  the 
bankrupt's  dwelling-house,  in  consequence  of  the  goods  having  remained  in 
the  possession  of  the  sheriff's  officer.  Upon  these  facts  it  was  objected  for 
the  defendants, 

Firei,  That  as  the  plea  disputed  that  Fieher  became  bankrupt,  it  amounted 
to  a  notice  of  disputing  the  bankruptcy  within  sec.  90  of  the  6th  Gto.  -t 
c.  16  (a),  and  that  the  production  of  the  proceedings  in  the  bankruptcy  m^ 
therefore  not  sufficient  proof  of  the  plaintiffs'  title. 

Secondly,  That  the  evidence  of  the  sheriff's  officer,  without  the  produc- 
tion of  the  writ  or  warrant,  or  other  evidence  to  shew  any  connexion  betveeo 
the  officer  and  the  sheriff,  was  insufficient  to  charge  the  defendants ;  and, 

Thirdly,  That  as  the  goods  were  returned  to  the  plaintiffs  alter  the  actun 
was  brought,  no  more  than  nominal  damages  could  be  recovered. 

The  learned  judge  reserved  these  points.  The  jury  found  a  verdict  for  the 
plaintiffs,  damages  60/.,  which  included  the  costs  of  keeping  the  possession. 
and  the  amount  of  the  quarter's  rent. 

R,  Alexander  moved  for  a  nonsuit  or  a  new  trial,  or  to  reduce  the 
damages  to  one  shilling,  on  the  grounds  which  were  taken  at  the  trial. 

First,  The  proof  of  the  plaintiff's  title  was  insufficient     Before  i^y^ 
7!,  4   Wm.  4,  the  plea  of  the  general  issue  traversed  all  the  facts  in  the 
declaration;  and  if  sec.  90  of  the  Bankrupt  Act  had  not  required  notice  to  be    I 
given,  the  petitioning  creditor's  debt,  the  trading,  and  the  act  of  bankruptcy'    | 

(a)  Sec.  90  enacts,  "  That  in  any  action  or  acts  of  bankniptcy  respeclivelT,  «kia 

by  or  against  any  assignee,  or  in  any  action  the  other  party  in  such  action  •^''J.  5 

again  it  any  commissioner  or  person  acting  fendant  at  or  before  pleading.  an<l  if  P|*^^ 

under  the  warrant  of  the  commissioners  for  before  issue  joined,  give  notice  in  ^J^'^ 

any  thing  done  as  such  commissioner,  or  such  assignee,  commissioner,  or  ^^^ 

under  such  warrant,  no  proof  shall  be  re-  son,  that  he  intends  to  dispute  some,  v^ 

quired  at  the  trial  of  the  petitioning  credi-  which  of  such  matters." 
tor's  debt  or  debts,  or  of  the  trading,  or  act 


Raphael. 


MICHAELMAS  TERM,  1836.  291. 

must  have  been  proved.  But  now  that  a  defendant  is  allowed  by  his  plea  to  Com.  Pletu. 
dispute  the  bankruptcy,  and  as  this  plea  denies  that  Fisher  became  bank-  moon" 
rupt,  it  amounts  to  the  notice  which  was  required  by  the  ninetieth  section 
of  the  Statute,  and  the  plaintiff  ought  to  have  proved  each  of  the  ingredients 
which  constitute  a  bankruptcy.  In  Trindey  v.  Unwin  (&),  the  Court  gave 
full  eflect  to  the  rule,  that  all  the  necessary  ingredients  must  be  proved,  if 
notice  is  given ;  and  although  this  plea  may  deny  the  bankruptcy  in  terms 
which  are  too  general,  that  was  only  cause  of  demurrer. 

Secondly,  The  evidence  of  the  sheriff  *s  officer  was  insufficient*  of  itself  to 
shew  that  the  defendants  were  liable.  Neither  the  warrant  or  a  copy  of  it 
was  produced  ;  no  person  was  produced  from  the  sheriff's  office  to  prove  that 
such  a  warrant  had  been  granted,  or  that  any  writ  was  issued :  nor  was  the 
roan  who  brought  it  to  the  officer  examined  to  prove  that  fact. — \Parhf  J.— 
The  document  was  lost,  and  parol  evidence  of  its  contents  was  given  in  the 
usual  way.  The  officer  said  that  he  knew  it  was  a  warrant  from  the  sheriff, 
because  he  was  acquainted  with  the  handwriting  upon  it.] 

TAirdiy,  The  damages  ought  to  be  reduced  to  one  shilling.  The  declara- 
tion is  in  trover  to  recover  certain  chattels ;  all  these  chattels  have  been  given 
up  to  the  plaintiffs,  and  they  have  accepted  them.  The  declaration  does  not 
contain  any  allegation  of  special  damage. 

TiNDAL,  C.  J. — ^In  this  case  the  proceedings  in  the  bankruptcy  were  proved 
io  the  usual  manner :  but  it  is  objected  that  as  the  plea  denies  that  the  party 
became  bankrupt,  the  proof  of  the  proceedings  was  insufficient.  The  ques- 
tion therefore  is,  whether,  when  no  notice  of  contesting  the  bankruptcy  has 
been  given  in  pursuance  of  the  Statute,  it  makes  any  diflerence  if  the  plea 
contains  a  denial  of  the  bankruptcy  ?  and  I  am  of  opinion  that  it  makes  no 
diftrence.  The  ninetieth  and  ninety-eeeand  sections  of  the  Statute  contain 
express  provisions  that  unless  notice  is  given,  a  certain  mode  of  proving  the 
proceedings  in  the  bankruptcy  shall  be  sufficient,  and  that  law  stands  unre- 
pealed by  the  subsequent  rules  of  court  which  relate  to  pleading.  The  point 
u  to  the  evidence  of  the  sheriff's  officer  has  been  disposed  of  during  the 
ail^ument,  and  this  rule  must  be  granted  only  on  the  objection  which  has 
been  taken  to  the  amount  of  damages. 

Park,  J. — ^It  was  not  intended  that  the  new  rules  of  pleading  should  alter 
the  medium  of  proof  in  establishing  a  bankruptcy.  The  ninetieth  sectron 
of  the  Statute  requires  that  the  notice  should  specify  which  of  the  matters 
relating  to  the  bankruptcy  is  intended  to  be  disputed,  and  the  new  rules  do 
'>ot  alter  the  law  upon  this  subject. 

Gaselee,  J. — ^The  new  rules  of  pleading  were  framed  to  shorten  the  proofs 
®t  a  trial,  and  not  to  make  more  evidence  necessary. 

BosANQUET,  J. — ^I  am  of  opinion  that  this  plea  does  not  dispense  with  the 
notice  required  by  the  Statute. 

Rule  refused  on  the  firet  and  second  points,  and  granted  on  the 
thirdy  against  which,  on  a  subsequent  day, 

(6)  6  B.  &  Cres.  537. 
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Gmu  PUaM  Tal/ourd,  Serjt.,  and  E,  V,  fVtUtams,  shewed  cause. — ^This  verdict  for 

damages  can  be  supported  upon  principle.  It  is  important  that  the  goods 
were  given  up  after  the  commencement  of  the  action,  and  delivery  operates 
only  to  mitigate  the  damages.  In  the  Counies$  of  Rutlanits  case  (r)  if  is 
said,  "  If  a  man  takes  my  horse  and  rides  it,  and  afterwards  redelivers  it  to 
me,  I  may  still  have  an  actbn  i^nst  him,  for  this  is  a  conversion,  and  tbe 
redelivery  is  no  bar  to  my  action :  it  shall  only  go  in  mitigation  of  the 
damages."  And  BtUler,  J.,  in  Syedt  v.  Hay  (d)  says,  •*  If  a  person  lake 
my  horse  to  ride,  and  leave  him  at  an  inn,  that  is  a  conversioo ;  for  though  1 
may  have  the  horse  on  sending  for  him,  and  paying  for  the  keeping  of  him, 
yet  it  brings  a  charge  on  me."  Lord  Mansfield,  in  Fi9her  v.  iVwia  (e), 
observes,  "  In  trover  for  money  numbered,  or  in  a  bag,  the  Court  has  ordered 
it  to  be  brought  in  :  yet  the  jury  may  give  more  in  damages  ;  they  may  allow 
interest,  and  in  some  cases  they  ought."  In  Gibson  v.  Hum/rey  (/),  the 
Court  refused  to  stay  the  proceedings  in  an  action  of  trover  to  recover  furni- 
ture and  fixtures,  although  the  defendants  oflered  to  pay  the  produce  of  tbe 
furniture,  and  to  replace  the  fixtures ;  and  Lord  Lyndkursi,  C.  B.  observes, 
*'  We  cannot  prevent  these  plaintifls  from  trying  by  a  jury  the  amount  of  da- 
mage which  they  allege  themselves  to  have  suflered  from  the  sale  of  the  fixtures 
in  any  particular  manner.  We  cannot  assume  the  province  of  a  jury  in  esti- 
mating that  damage."  And  to  the  same  effect  is  the  opinion  of  Best,  C  J., 
upon  a  similar  application  in  Tucker  v.  Wright  (y).  In  Greening  v.  WHkn- 
son  (A),  Abbot,  C.  J.,  said,  «'  I  am  of  opinion  that  the  price  of  an  aitide 
on  the  day  of  the  conversion  is  by  no  means  the  criterion  of  the  damages." 
All  these  cases  shew  that  the  delivery  of  the  chattel  sought  to  be  recowid 
.operates  only  in  mitigation  of  the  damages.  As  to  the  objection  that  the 
special  damage  ought  to  have  been  stated  in  the  declaration,  the  answer  is, 
that  the  extent  of  the  damage  was  not  known  when  the  declaration  was 
delivered,  and  the  goods  were  not  given  up  until  after  action  brought 
In  this  case,  if  the  defendants  had  not  retained  the  possession  of  the  goods, 
the  plaintiffs  would  not  have  been  compelled  to  pay  the  rent  to  the  landkwd, 
or  to  keep  the  messenger  in  possession,  but  the  goods  would  have  been  sold 
for  the  benefit  of  the  estate. 

R.  Alexander  and  Butt,  contrd, — The  plaintiffi  would  have  been  obliged  (o 
pay  the  rent  to  the  landlord,  if  the  goods  had  not  been  retained  by  the 
defendants. — [Tindal,  C.  J. — Did  that  appear  in  evidence?] — ^It  was  neither 
asserted  or  denied  at  the  trial,  and  the  plaintiffs  were  bound  to  shew  it  dis- 
tinctly. But  on  another  ground  the  special  damage  cannot  be  recovered.-' 
[Tindal,  C.  J.— You  say  that  the  damages  do  not  follow  as  a  natural  and 
necessary  consequence.] — ^Exactly  so.  This  declaration  contains  no  aveimenl 
of  special  damage.  If  any  such  damage  had  been  sustained,  it  ought  at 
least  to  have  been  stated  in  the  declaration.  Thus,  in  Sippora  v.  Bassta(t)i 
it  was  held  that  in  trespass  for  taking  a  horse,  nothing  can  be  given  in 
evidence  but  what  is  expressed  in  the  declaration.  The  goods  are  given  up 
by  the  defendants  undeteriorated,  and  the  plaintiffs  have  accepted  them  m 
satisfaction. — Stopped  by  the  Court. 

(e)  I  RoUe  Abr.  tit  <«  Acaon  on  the         (/)  8  Tyrr.  588. 

Case,"L.  1.  (g)  $  Bing.  601. 

id)  4  T.  R.  260.  (h)  I  Car.  &  P.  625.                       ,  . 

ie)  S  Burr.  1863.  (i)  12  Via.  Abr.  Ul  -  Evidence,"  T.h.^ 
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TiNOAL,  C.  J. — This  rule  to  reduce  the  damages  to  one  shilling  must  be      Qm^PUat, 
made  absolute.     This  is  an  action  of  trover  to  recover  damages  for  detaining 
certain  property,  and  before  trial  the  defendants  delivered  up  the  whole  of 
the  property  to  the  plaintiffs,  who  accepted  it.     The  plaintiffs  were  not  bouna 
to  accept  the  goods;    they  might  have  stood  their  ground  and  have  pro- 
ceeded with  their  action.    It  has  been  the  practice  of  the  courts,  for  at  least 
the  last  century,  for  the  jury,  in  ordinary  actions  of  trover,  to  give  merely 
nominal  danisms,  if  the  goods  are  returned  to  the  plaintiff.    But  it  is  said 
that  special  damage  has  been  sustained ;  that  in  consequence  of  the  chattels 
having  been  kept  in  the  bankrupt's  house,  the  plaintiffs  have  been  compelled  to 
pay  a  quarter's  rent.  Now,  this  is  not  a  damage  which  is  necessarily  incidental 
to  the  wrongful  taking  of  the  property,  and  the  declaration  is  in  the  common  and 
ordinary  form,  without  any  statement  of  special  damage,  and  we  are  not  called 
upon  to  say  whether,  in  a  declaration  in  trover,  such  a  statement  may  or  may 
not  be  inserted.    Gases  have  been  cited  to  shew  that  where  goods  have  been 
returned,  damages  may  notwithstanding  be  recovered.    I  agree  entirely  with 
those  case.s,  for  there  an  actual  damage  was  sustained  which  was  the  necessary 
consequence  of  the  conversion.     Thus,  in  the  Countess  of  Ruiland^s  case  (j) 
the  injury  which  was  done  to  the  horse  by  riding  it  might  have  been  of  a  serious 
description.     So  in  Sydes  v.  Hay  (k) ;  it  is  true  the  horse  might  have  been 
obtained  by  its  owner;  but  to  recover  it  he  is  obliged  to  pay  a  sum  of  money, 
and  this  is  a  necessary  and  immediate  consequence  of  the  conversion.     The 
other  cases  which  have  been  cited  carry  the  point  no  further  than  this — that 
the  Courts  will  not  in  all  cases  compel  the  plaintiff  to  take  back  the  chattels, 
sought  to  be  recovered,  in  satisfaction  of  the  action.    But  the  damage 
here  proved  was  not  necessarily  consequent  upon  the  converswn  of  the  chat- 
tels, and,  if  it  could  be  recovered  at  all,  it  ought  to  have  been  stated  on  the 
face  of  the  declaration. 

Park,  J.,  concurred. 

Gaselbb,  J.*— I  doubted  at  the  trial  whether  this  evidence  ought  to  have 
been  received ;  but  I  followed  the  usual  course,  and  led  the  point  for  the 
opinion  of  the  Court  There  is  no  statement  of  the  special  damage  in  the 
declaration :  and  I  have  known  objections  made  to  an  averment  of  special 
damage  in  an  action  of  trover,  but  it  is  not  now  necessary  to  say  whether 
it  would  be  allowed  or  not.    I  agree  with  the  judgment  of  the  Court. 

Rule  absolute  (/). 

ij)  1  Ron.  Abr.  (0  Mr.  J.  Bosanqaet  was  sittiog  as  one 

(A)  4  T.  R.  260.  of  the  Loids  CommissioDers  of  the  Great 

Seal. 

Edwards  v.  Barnes  and  an'  Abr.  13. 

n^HISwas  an  action  on  promises,  brought  by  the  plaintiff  as  the  purchaser,  A  testator  gare, 

by  auctbn,  of  certain  ground-rents  arising  out  of  certain  lands,  principally  ^^'^l^^ 
copyhold,  but  a  small  part  freehold,  situate  at  Brisctan^  and  Upper  Tulse-  unto  A.  "all 

^  mjAreeboldand 

leasehold,  and  all  my  money,  securitiet  for  money,  stock  in  fforemment  funds,  goods,  chattels, 
and  all  other  my  property  whatooerer  and  wheresoever,  to  hold  the  same  unto  andior  the  use 
of  A.,  her  heirs,  executors,  administrators,  and  assigns  for  ever  i^—KcW,  that  the  testator's 
copyhold  estates  passed  to  the  devisee. 
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GtmkPlMf.  HiUy  Surrey y  sold  by  the  defendants  to  the  plaintiff  on  the  27  th  of  Jw€,  ad. 
1834^  on  certain  conditions,  and  the  breach  assigned  in  the  dedaratioo  was 
this  :  that  at  the  time  of  such  sale  the  defendants  had  not,  nor  coYild  Ibey 
procure  any  such  title  to  the  said  copyhold  premises  from  whence  the  said 
ground-rents  arose,  as  enabled  them  to  make  a  valid  and  efieetual  conveyance 
of  the  said  ground-rents.  The  defendants  pleaded  that  at  the  time  of  ^uch 
sale  they  had  and  were  able  to  procure  such  a  title  as  enabled  them  to  make 
a  valid  and  eflectual  conveyance  thereof  according  to  the  said  conditional,  and 
thereupon  issue  was  joined.  The  facte  were  as  follows :— In  1808  /.  DujdA- 
firs  was  seized  in  lee  of  the  said  freehold  premises,  and  was  also  seixed  in  lus 
demesne  as  of  fee,  according  to  the  custom  of  the  manor  of  Lambeihj  of  the 
said  copyhold  premises  (out  of  which  said  freehold  and  copyhold  hmds  the 
ground-rents  in  question  issue);  and  in  1810,  he  was  admitted  to  thebaid 
copyholds,  and  at  the  same  time  turrendered  the  same  to  the  use  of  hie  vili; 
and  at  the  time  of  making  his  will,  as  hereinafter  mentioned,  continued  so 
seized  of  the  said  freehold  and  copyhold  premises,  and  was  also  possessed  of 
certain  leasehold  property  in  Mnffett-etreet  and  Crcee-etreet^  Middlesez, 
and  at  Brixton  Caueeway,  and  Neleon-equare,  Surrey,  and  of  a  ground- 
rent  of  11/.  per  annum,  issuing  out  of  another  house  at  Neleon-equart 
aforesaid,  and  was  not  seized  or  possessed  of  any  other  land  or  ground-FenU 
whatsoever ;  and  being  so  seized  and  possessed,  on  the  6th  day  of  Auguit 
1823,  he  made  and  published  his  will  in  writing,  duly  executed,  as  follows  :— 

I,  /.  Doubt/ire,  of  the  parish  of  Stoke  Damarel,  in  the  county  of  DevoHf 
gentleman,  being  of  sound  mind  and  memory,  and  understanding,  do  make 
and  publish  and  declare  this  my  last  will  and  testament  in  manner  followm^, 
that  is  to  say  I  give,  devise,  and  bequeath  unto  my  wife,  M.  D.  ail  sijf 
freehold  and  leasehold,  and  all  my  money,  eecurities  for  money,  stock  w 
government  funds,  goods,  chattels,  and  all  other  my  property  fchatioertf 
and  wheresoever,  to  hold  the  same  unto  and  for  the  use  of  my  said  wife  M- 
/>.,  her  heirs,  executors,  administrators,  and  assigns,  for  ever,  subject  never- 
theless  to  the  payment  of  nearly  60/.  per  annum,  to  my  sister  S,  Hendey,  of 
one  annuity  arising  from  part  of  the  ground-rents  payable  to  me  out  of  my 
manor  of  Brixton,  in  the  county  of  Surrey,  and  of  the  other  part  out  of  the 
ground-rents  payable  to   me  from   Muffett-street  and  Cross-street,   City- 
road,  to  hold  the  said  annuity  or  sum  of  nearly  60/.  yearly,  unto  my  said 
sister,  iS'.  Hendey,  her  heirs  and  assigns  for  ever;  and  1  constitute  and  ap- 
point my  said  wife,  M,  D,  my  sole  executrix  of  this  my  last  will  and  testament, 
hereby  revoking  all  former  wills  by  me  made.     In  witness  whereof,  I  have  io 
this  my  last  will  and  testament  set  my  hand  and  seal,  this  6th  d&jotAugmt, 
1823.  (Signed,  &c.) 

The  said  /.  Doubt/ire  died  very  shortly  after  making  his  said  will,  and  the 
same  was  duly  proved.  There  never  was  any  such  manor  as  the  manor  of 
Brixton  ;  previously  to  the  making  of  the  said  will,  no  part  of  his  iiee\m, 
leasehold,  or  copyhold  property  was  subject  to  any  annuity.  At  the  time  of 
the  death  of  the  said  /.  D.  the  ground-rents  payable  to  him  out  of  his  lease- 
hold  property  in  Muffett-street,  City-road,  and  at  Brixton  Cauatcaiif  j 
amounted  to  601.  a  year,  after  deducting  1/.  payable  annually  for  ground-rent 
in  respect  of  the  same ;  and  the  freehold  lands  at  Brixton  were  worth  about 
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10^  a  year.    After  the  death  of  the  said  /.  i>.,  M,  />.,  his  widow  and  devisee,      Crai.  PiMf. 

entered  into  the  receipt  of  the  ground-rents  arising  out  of  the  freehold  and       eowaeot 

copyhold  premises  at  Brixton  and  Upper  Tulse  Hili,  and  continued  in  receipt  v. 

thereof  until  the  time  of  her  death,  and  was  admitted  to  the  said  copyholds;         ^k»9- 

and  in  May^  1824,  surrendered  the  same  to  the  use  of  her  will.     After  the 

death  of  the  said  /.  Doubtfire,  by  indenture  made  the  7th  of  September^  1824, 

afler  reciting  that  the  said  /.  D.  never  was  possessed  of  the  manor  of  Brixton^ 

and  that  the  messuages,  tenements,  and  hereditaments  in  Maffett-Btreet  and 

Cros9-9treei,  in  the  will  mentioned,  and  those  in  the  said  will  denominated 

as  his  manor  of  Brixton,  and  ground-rents  payable  to  him  therefrom  or 

thereout,   and  thereby  intended  by  the  said  /.  D,   to  have  been  chaiged 

with  the  payment  of  the  said  annuity  of  nearly  60^  given  by  the  said  will  to 

the  said  S,  Hendey,  then  produced  the  clear  yearly  rent  of  only  50/.,  and 

that  it  had  been  agreed  between  the  said  Sarah  Hendey  and  M.  i>.,  that  the 

said  S.  H.  should  have  and  receive  an  annuity  of  50/.  out  of  the  several 

messuages  and  tenements,  and  which  was  the  full  amount  of  the  clear  yearly 

ground-rents  payable  in  respect  of  the  said  premises  ;  the  said  S,  H»  covenanted 

with  the  said  M.  D.  that  she  would  take  an  annuity  of  50/.  out  of  certain 

leasehold  premises  therein  described  as  situate  in  Moffett'9treet,  and  Brixton 

Causeway,  and  as  having  been  leased  by  the  said  /.  Z>.,  in  full  discharge  of 

the  annuity  given  her  by  the  will  of  the  said  /.  D.    And  the  said  S,  H,  did 

thereby  release  all  the  other  messuages  of  the  said  /.  D.  from  the  payment 

of  the  same.     And  in  the  year  1834,  the  said  M,  Z>.  made  her  will,  and 

thereby  gave  and  devised  all  her  freehold,  copyhold,  and  leasehold  messuages, 

lands,  hereditaments,  and  real  estates  to  /.  Knapman  and  /.  Doubtfirej  &c. 

The  defendants  sold  the  said  ground-rents  to  the  plaintiff  by  the  direction 
and  authority  of  the  said  /.  K,  and  /  D. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  said  copyhold 
property  situate  at  Brixton  and  Upper  Tulse  Hill  passed  by  the  devise 
thereof  in  the  will  of  the  said  /.  D.  to  his  widow  AT.  D.  or  not? 

/.  Bayley,  for  the  plaintiff.— The  copyhold  estate  did  not  pass  by  this  will 

The  words  used  are,  "  I  give,  devise,  and  bequeath  unto  my  wife  all  my 

freehold  and  leasehold,  and  all  my  money,  securities  for  money,  stock  in 

gOTemment  funds,  goods,  chattels,  and  all  other  my  property  whatsoever 

and  wheresoever ;"  the  words  freehold  and  leasehold  are  clearly  insufficient 

to  pass  copyhold.       Then  the  question  is,   whether  it  is  included  in  the 

description  of  ''other  property.^     Now  the  devise  cannot  be  divided  into 

three  branches,  for  the  first  would  be  "my  freehold  and  leasehold;"  the 

second  "  my  money,  goods,  and  chattels ;"  and  the  third  "  and  all  other  my 

property."  But  as  the  word  *'  and"  is  omitted  in  the  second  branch,  the  words 

"  other  property "  must  form  part  of  it,  and  then  it  would  refer  to  other 

property  of  a  similar  nature,  as  money,  goods,  &c.,  before  mentioned.   Dally  v. 

^^^9{a\  is  an  authority  that  the  words  "estate  of  what  kind  soever"  will 

^^  pass  a  remainder  in  fee. — [Tindal,  C.  J. — The  Court  did  not  give  judg- 

i^ient  on  that  point].— It  is  said  that  the  Court  seemed  to  acquiesce  in  the 

argument.    Again,  in  BayUe  v.  Gale  (i),  where  the  word  "estate"  was  used 

generally.    Jn  TimeweU  v.  Perkins  (c),  where  the  words  were  "and  all  other 

(o>  1  a  Black.  1.  (e)  8  Atk.  108. 

W  «  Vewy.  61. 
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Ccm.  Pieoi,     the  residue  of  my  estate,  consisting  in  ready  money,  &c.,  or  in  any  otber 
Edwards      ^^'"ff  whatsoever  and  wheresoever ;"  the  Court  said  they  would  intend  an 
V  intestacy  in  favour  of  the  heir  at  law,  unless  there  was  a  clear  intention  to  pass 

**•  the  real  estate  under  the  words  of  the  devise,  which  they  held  did  not  suffi- 
ciently appear.  In  Doe  d.  Bunny  v.  Rout  (d),  it  was  held  that  the  words 
"  and  every  other  thing  my  property  of  what  nature  or  kind  soever,"  did  not 
include  the  testator's  land.  In  Roe  d.  Helling  v.  Yeud{e)y  it  was  said  that 
real  estate  did  not  pass  under  the  following  words,  ''all  the  remainder  of  my 
property  whatsoever  and  wheresoever ;"  and  Sir  /.  Man9field,  C.  J.,  said,  that 
"  the  proof  of  intention  laid  on  the  devisee."  Chapman  v.  PriekeU  (/  )  is  a 
strong  authority,  as  far  as  it  goes.  There  the  testator  devised  "his  freehold 
messuages,  stock  in  the  funds,  and  all  shares  in  property  which  he  might  be 
possessed  of,  or  entitled  to,"  and  this  Court  held  that  the  copyhold  estate 
did  not  pass. 

Hoggins,  eontrd. — The  words  used  in  this  will  are  clearly  sufficient  to 
pass  the  copyhold  estates.     In  Doe  d.  Morgan  v.  Morgan  {g\  real  estates 
were  held  to  pass  under  the  word  **  property  ;"  and  Lord  Tenierden,  C.  I, 
says,  **  This  is  the  will  of  a  very  unlettered  person.     I  believe  it  is  not  un- 
usual for  such  a  person  to  use  the  word  property  to  denote  all  that  he  ha5, 
real  and  personal.    Our  decision  certainly  ought  not  to  be  governed  by  that 
consideratbn.    But  it  has  been  decided  in  many  cases  that  in  a  will  the 
word  property  is  of  itself  sufficient  to  pass  real  estate,  unless  there  be  some- 
thing in  other  parts  of  the  will  to  shew  clearly  that  that  word  was  used  iu  a 
more  confined  sense."     In  Doe  d.  Andrew  v.  Lainchbury{h),  a  devise  of  all 
the  residue  of  the  testator's  money,  stock,  property,  and  effects  of  what  kind 
or  nature  whatsoever,  was  held  to  pass  his  real  estate.     In  Doe,  Lessee  of 
Wall  V.  Langlands  (t),  the  testator  "  gave  and  bequeathed  all  and  every 
the  residue  of  his  property,  goods  and  chattels,"  to  be  divided  equally  be- 
tween A,  and  B. ;  and  altliough  the  word  property  was  followed  by  "goods 
and  chattels,"  it  was  held  that  the  real  estate  passed.   In  Doe  d.  Burkiti  t. 
Chapman  (J),  the  devise  was  "  all  the  rest  and  residue  of  my  estate,  of  what 
nature  or  kind  soever;"  and  the  Court  held  that  they  could  not  restraio  (Ik 
meaning  of  the  words  to  personal  property,  and  negative  the  operation  of 
them  as  to  real  estates.    The  observation  of  Sir  Thomae  Plumer,  in  Pattm 
V*  Randall  (Ji),  is  to  the  same  effect  as  the  cases  cited.    He  observes  *'the 
children  are  to  share  all  his  property  ;  this  term  must  comprehend  his  reai 
and  personal  estate,  and  I  think,  therefore,  that  the  general  residne  is  gives 
to  the  children  equally,  in  language  that  by  the  recent  cases  would  certain)/ 
pass  to  them  the  fee."     And  by  an  attentive  perusal  of  this  case  it  will  ap- 
pear that  the  testator  intended  to  refer  to  his  copyhold  estate  in  the  cbaige 
of  the  annuity,  which  shews  that  he  had  it  in  his  contemplation  when  he 
made  his  will. 

Bayley,  in  reply.*— Z>oe  d.  Morgan  (g),  is  distinguishable  from  the  present 
case,  because  the  Court  decided  upon  the  groiuid  that  it  was  the  maiiifest 

id)  7  Taunt  79.  {h)  U  East.  290. 

(e)  2  N.  Rep.  214.  (t)  14  East.  870. 

(/)  6  Bing.  602.  O)  ^  H.  Black.  223. 

iu)  6  B.  &  Cres.  512.  {k)  1  Jac  &  W.  193. 
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ntention  of  the  testator  to  dispose  of  all  his  property.  Bat  here,  by  men-  <^^^^ 
itjoning  the  freehold  and  leasehold  property,  an  intention  to  exclude  the 
copyhold  is  manifest.  In  Doe  d.  Andrews  v.  Lainehbury  (/),  it  appeared 
froin  other  parts  of  the  will  that  the  testator  applied  the  words  ''  prqierty 
and  eflects ''  to  real  estate.  In  the  present  case  the  words  "all  other  my 
property,**  follow  words  describing  a  chattel  interest. 

TiNDAL,  C.  J. — ^I  think  the  words  used  by  the  testator  are  sufficient  to 
warrant  us  in  saying  that  the  copyhold  estates  passed  under  this  devise.  The 
object  is  to  ascertain  the  intention  of  the  testator,  and  looking  at  the  words 
which  are  used  in  the  devise^  and  at  the  general  scheme  of  this  will,  and  at 
the  other  circumstances,  it  is  impossible  but  to  see  that  it  was  the  intention 
of  the  testator  to  pass  all  his  real  estates.      Doe  d.  Andrew  v.  Lainch' 
bury  (/),  which  is  the  only  case  I  shall  refer  to,  is  a  very  strong  authority 
in  &vour  of  the  defendants,  for  there,  under  the  words  "  property  of  what  kind 
or  nature  whatsoeyer,"  the  testator's  real  estates  were  held  to  pass.    The 
words  used  in  the  will  before  us  are  "  all  my  freehold  and  leasehold,  and  all 
my  money,  securities  for  money,  stock  in  government  funds,  goods,  chattels, 
and  all  other  my  prc^rty  whatsoever  and  wheresoever.**    It  is  said  that 
under  the  words,  all  my  freehold  and  leasehold  property,  the  copyholds 
would  not  have  passed ;  but  if  we  find  in  a  subsequent  part  of  the  devise 
the  wOTds  **  all  other  my  property  whatsoever  and  wheresoever,*'   there  is 
no  necessity  for  diminishing  the  force  and  effect  of  the  word  pn>pert3\  But  it  is 
ingeniously  said  that  the  devise  cannot  be  divided  into  three  branches,  for  then 
the  second  would  be  ''  and  all  my  money,  &c.,  goods  and  chattels,*'  and  that  as 
the  word  "  and "  is  omitted,  "  all  other  my  property "  must  be  considered 
to  apply  to  such  chattel  interests  as  precede  those  words ;  there  is  certainly 
some  force  in  that  observation,  but  it  would  be  hypercritkal  to  give  that  nice 
construction  to  this  devise,  for  if  the  testator  had  been  asked  what  other  pro-, 
perty  he  had  to  dispose  of,  he  would  have  been  greatly  puzzled  to  give 
an  answer.     Again,  if  we  look  at  the  foUowuig  part  of  the  will,  we  find  the 
words  are  "  to  hold  the  same  unto  and  for  the  use  of  the  said  Mary  Doubt" 
fire,  her  heirs,  executors,  administrators  and  assigns,"  whereby  it  would 
appear  that  the  testator  intended  that  his  estate  and  effects  should  go  to  the 
heir  or  executors,  according  to  the  nature  of  the  property.  And  if  we  decide 
this  case  upon  the  construction  of  the  words  themselves,  we  adhere  to  former 
authorities  when  we  say  that  the  word  property  is  used  in  its  largest  and 
most  comprehensive  sense,  for  I  am  not  disposed  to  give  too  much  weight 
to  the  circumstance  that  the  copyholds  had  been  surrendered  to  the  use  of 
the  testator's  will.    Nor  do  I  place  much  reliance  upon  the  supposed  refer- 
ence to  the  copyholds  in  the  grant  of  the  annuity,  because  I  do  not  see  my 
^y  clear  upon  that  point ;  but  for  the  reasons  already  given,  I  am  of  opinion 
that  our  judgment  ought  to  be  for  the  defendants. 

Gasblbb,  J.-*I  am  of  the  same  opinion.  The  course  has  lately  been  to 
give  a  greater  effect  to  the  word  property,  and  this  case  may  be  decided  on 
the  authority  of  Doe  d.  Andrew  v.  Lainchbury  (/),  for  here  the  words  are 
nearly  the  same  as  they  are  in  that  devise. 
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Com,  Pleas. 


BosANQtJST>  J. — ^I  thiniL  the  intention  of  the  testator  was  to  dispose  of  al! 
his  property,  whatsoever  and  wheresoever,  real  and  personal.  The  word 
property,  has  of  late  been  held  to  pass  all  the  estates  of  the  testator.  Here 
the  testator  enumerates  the  sorts  of  property  which  he  possesses ;  he  enume- 
rates freehold  and  leasehold ;  his  money,  securities  for  money,  and  other 
personal  estate ;  and  he  then  says  "  and  all  other  my  property  whatsoever 
and  wheresoever ;"  which  seems  as  if  he  meant  to  say.  If  I  have  any  other 
property  than  that  which  I  have  enumerated,  I  give  it  to  my  devisee.  It  has 
been  observed  that  this  devise  cannot  be  divided  into  three  branches,  and  at 
first  sight  this  seems  to  be  so.  There  could  have  been  no  doubt  raised  if 
the  words  had  been  "  goods  and  chattels.^'  But  I  think  it  would  be  mudi 
too  nice  a  distinction  to  say  that  if  the  word  "  and"  is  omitted,  the  construc- 
tion should  be  different  in  a  case  like  the  present  The  view  which  is  taken 
of  the  devise  is  much  strengthened  by  the  words  which  follow,  for  the 
testator  adds,  "  to  hold  the  same  unto  and  for  the  use  of  my  wife,  her  beb. 
executors,  administrators  and  assigns  for  ever,'*  thereby  meaning  to  distin- 
guish the  different  descriptions  of  property  before  devised.  I  therefore 
agree  that  the  copyhold  estates  passed  by  this  will. 

Judgment  for  the  defendants  (m ). 

(m)  Mr.  J.  Park  was  at  chambers. 


iVbo.  26A. 


1.  The  jurat  of 
an  affiaarit 
sworn  before  a 
commiasioner 
for  taking  affi- 
davits in  the 
Irish  courts,  re- 
siding in  Ire- 
land, must  be 
verified  bjr 
proof  of  his 
authority  and 
signature. 

2.  Qtt.  whe- 
ther since  3  & 
4  Wm.  4,  c.  42, 
sec.  42,  affid»* 
▼its  made  in 
Irekutd  are 
not  required  to 
be  sworn  be- 
fore a  commis- 
sioner who  is 
appointed  by 
tne  English 
judges  under 
that  SUtute. 

3.  The  rule 
requiring  the 
addition  of  the 
party  making 
an  affidavit  (H. 
T.2Wm.4, 
No.  5^  does  not 
extend  to  affi- 
davits made  by 
defendants  tn 
cMtody. 


Sharpe  v.. Johnston. 

WTVRLSTONE  applied  for  a  rule  nt>t,  to  dischaiige  the  defendant  out  of 
the  custody  of  the  warden  of  the  FUet^  upon  the  following  grounds. 
The  affidavit  to  hold  to  bail,  made  at  Athlane,  in  the  county  of  Roscommon 
Ireland,  contained  the  following  jurat.  Sworn,  &c.  **  before  me,  John  Gapor, 
a  commissioner  for  taking  affidavits  in  the  said  Court  of  Common  PUax  in 
the  said  county.'^  The  list  of  commissioners  appointed  by  tins  Court  undff 
Stat.  3  &  4  ^.  4,  c.  42,  s.  42  (a),  had  been  searched,  and  it  appeared  that 
Mr.  Gaynor^8  name  did  not  appear  upon  it  {b) ;  a  letter  had  also  been  writt^ 
to  Mr.  Gaynor,  requesting  him  to  say  if  he  was  a  commissioner  ^ 
taking  affidavits  in  the  English  courts,  and  an  answer  had  been  received 
from  him  stating  that  he  was  only  a  commissioner  for  the  Irish  courts.— 
[T\ndal,  C.  J. — ^These  facts  are  dehors  the  instrument]. — But  the  jurat  i« 
irregular  upon  the  face  of  it,  for  the  hand- writing  of  the  commissioner  oogfc^ 
to  have  been  verified ;  and  it  ought  also  to  have  been  verified  that  he  had 
authority  to  administer  oaths. 

W.  H.  Watson  shewed  cause. — ^The  affidavit  upon  which  this  oiotioD  i* 
founded,  made  by  the  defendant,  does  not  contain  his  addition,  he  merely 
describes  himself  as  being  in  the  custody  of  the  warden  of  the  Fhet,  and  th>< 
he  has  obtained  a  day-rule  for  the  purpose  of  attending  at  the  judge  s 
chambers  to  make  the  affidavit.      But  by  rule  Hil  T.,2fV.4,  No.  b,  iti* 


(a)  Which  difecU  that  the  judges  shall 
have  the  same  powers  for  granting  com- 
missioiM  for  taking  and  receiving  affidavits 
in  Scotland  and  Ireland,  as  they  then  had 
in  the  counties  in  England,  and  by  virtue 
of  the  Statutes  then  in  force. 


(6)  The  Lord  Chief  Justice  inttW^J 
that  he  should  order  a  register  to  be  ox* 
of  the  names  of  these  eommistiooen> 
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Ofdeied,  "  the  addition  of  eir^y  person  making  an  aflkbtvit  shall  be  inserted     Opm^PIm 
therein;^  and  in  Law»on  v.  Ca$e(c),  that  rule  was  held  to  apply  to  a 
defendant  as  well  as  other  persons. 

Wiide^  Seijt.,  contrd. — This  is  the  case  of  a  prisoner  in  the  custody  of 
the  Ck>urt,  and  the  words  of  the  rule  would  require  that  the  residence  of  the 
party  must  be  given,  which  is  ridiculous  where  the  deponent  states  himself 
to  be  a  prisoner.  In  Jackson  v.  Chard  {d)  the  rule  was  held  not  to  apply 
to  a  defendant. 

TiNDALy  C.  J. — The  object  of  the  rule  is  to  enable  deponents  to  be  found 
if  it  should  be  necessary,  and  although  I  am  for  adhering  in  all  cases  to  the 
letter  and  the  spirit  of  the  rules  of  Court,  yet  I  can  see  very  clearly  that 
this  case  is  an  exception  which  must  be  engrafted  upon  it.  When  a  person 
describes  himself  as  being  a  prisoner  in  the  Fleet,  and  absent  on  a  day-rule, 
I  do  not  see  how  he  is  to  give  any  further  description  of  the  place  of  his 
abode. 

Park,  J. — ^The  word  "  addition  "  not  only  means  the  occupation  of  the 
party,  but  also  the  place  of  his  abode,  and  I  agree  that  in  this  particular  case 
the  affidavit  is  sufficient. 

W,  H.  Watson  proceeded  to  shew  cause. — It  has  always  been  held  suffi- 
cient if  an  affidavit  is  made  before  a  person  having  competent  authority  to 
administer  oaths.  Thus  in  Omealy  v.  Newell  (e),  where  the  extent  of  the 
authority  of  the  courts  to  hold  to  bail  is  very  elaborately  discussed  by  Lord 
EUenborough,  the  affidavit  was  sworn  before  a  magistrate  at  Paris;  in 
French  v.  Pellew  (/),  before  the  Chief  Justice  of  the  King's  Bench,  in  Ire- 
iond;  and  in  ElUs  v.  Sinclair  (g),  before  a  magistrate  in  Scotland. — [JUndal, 
C.  J.-- All  these  cases  are  before  the  new  Statute ;  now  there  is  a  preferable 
mode  of  swearing  affidavits  in  Scotland  and  Ireland."] — The  new  Statute  will 
not  oblige  a  party  to  traverse  the  country  until  he  is  able  to  find  a  commis- 
sioner appointed  under  the  new  Statute.  In  remote  districts  it  would 
occasion  much  inconvenience. 

Wilde,  Serjt.  and  Hurlstone  were  stopped  by  the  Court. 

TiNDAL,  C.  J. — ^This  case  may  be  disposed  of  upon  one  single  point.  It 
IS  established  that  Mr.  Gaynor  is  not  a  commissioner  appointed  by  this 
Court ;  but  that  need  not  be  considered,  for  if,  as  a  commissioner  of  the 
Common  Pleas  of  Ireland,  he  was  authorized  to  take  this  affidavit,  his  signa- 
ture ought  to  have  been  verified  on  oath :  as  that  has  not  been  done,  the  rule 
nmst  be  made  absolute  on  that  ground 

Parr,  J. — If  an  affidavit  is  made  before  the  Lord  Chief  Justice  of  Ireland^ 
an  affidavit  to  verify  his  hand-writing  must  accompany  it  (h) ;  and  there- 

(0  1  Cr.  ft  MeooD.  481 .  (g)  S  Yooog  &  J.  «T3. 

)V  !^^'  P-  C.  469.  <A)  Thii  wat  fo  in  French  v.  PeUew, 

YX  S  £aat.  S64.  1  M.  &  S.  90i. 
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Com.  Pleat,      fore  it  wa6  required  in  this  case  that  Mr.  Gayno/s  signature  flhould  be 
^"^         verified. 


The  other  judges  concurred. 


Rule  absolute. 


NovAiou      Reeves  v.  Ward,  Executrix  of  Daniel  Ward,  deceased. 


A  SSUMPSIT  on  two  promissory  notes  made  by  the  testator  in  his  life- 
time. 

PleOf  That  the  defendant  has  not,  nor  at  the  time  of  the  coromeDcement 
of  this  action,  nor  at  any  time  since,  had  any  goods  or  chattels  which  were  of 
the  said  Daniel  Ward  at  the  time  of  his  decease,  in  her  hands  as  executrix  as 
aforesaid  to  be  administered,  and  this  she  is  ready  to  verify. 

Replicaiion,  That  the  defendant  before  and  at  the  time  of  the  commence- 
ment of  this  action,  and  since,  had  divers  goods  and  chattels  which  were  of 
the  said  Daniel  Ward  at  the  time  of  his  decease,  in  the  hands  of  the  defendant, 
as  executrix  as  aforesaid  to  be  administered,  of  great  value,  to  wit,  of  ttie 
value  of  the  damages  sustained  by  the  plaintiff  by  reason  of  the  premises  in 
the  said  declaration  mentioned,  wherewith  the  defendant,  as  executrix  as 
aforesaid,  could  and  might  and  ought  to  have  satisfied  their  damages,  and 
this  the  plaintiffs  pray  may  be  inquired  of  by  the  country,  &c.  Issue  tbereoa 

At  the  the  trial  before  Vaughan,  J.  at  the  London  Sittings,  in  last  Baiter 
Term,  the  plaintiff  called  an  auctioneer,  who  proved  that  the  defendant  hid 
received  assets  to  the  amount  of  31/.  3«. ;  and  the  defendant  then  proved  three 
several  payments  which  she  had  made,  viz.  10/.  for  probate,  \0L  foneni 
expenses,  and  14/.  to  one  Archer,  for  money  lent  to  the  testator.  The 
learned  judge  stated  to  the  jury  that  he  considered  that  the  funeral  could 
not  be  conducted  at  a  less  sum  than  10/.,  and  that  the  probate  daty  ougi>l 
also  to  be  allowed : — and  that  if  they  believed  that  the  payments  made  by 
the  defendant  exceeded  the  amount  of  the  assets  proved  to  have  been  receired, 
the  defendant  was  entitled  to  the  verdict  Verdict  for  the  defendant. 


I.  An  executrix 
pleaded  in  as- 
sumpcit  that  she 
had  not,  nor  at 
the  commence- 
ment of  the  ac- 
tion or  since, 
had  any  goods 
which  were  of 
the  testator  at 
the  time  of  his 
decease  in  her 
Kands  to  be 
administered; 
and  the  plain- 
tiff replied,  that 
the  defendant, 
before  and  at 
the  time  of  the 
commencement 
of  the  action 
and  since,  had 
dirers  goods  of 
the  testator  to 
be  adminis- 
tered; upon 
which  issue  was 
joined.    At  the 
trial  the  plain- 
tiff having 
shewn  that  the 
defendant  re- 
ceived certain 
assets,  the  de- 
fendant proved 
payment  to  a 
greater  amount, 
and  a  verdict 
was  found  in 

HM^W^fti^tx  Atcherley,  Serjt.,  moved  for  leave  to  enter  judgment  for  the  plaintiff  »«» 
evidence  of  the  obstante  veredicto,  on  the  ground  that  the  plea  was  a  nullity,  and  also  ob- 
properly  re!^**  jected  that  evidence  of  payments  could  not  be  received  under  such  a  plea;  be 
&concii  *that  *'®^  applied  for  a  new  trial  on  the  ground  of  surprise  and  misdirection.  A 
the  plaintiff  was  rule  fu>t  having  been  granted, 

not  entitled  to 
judgment  nou 

obftoMte  vere-  Bere  shewed  cause. — The  plea  is  in  the  usual  form,  except  that  it  omits 

groundl^^  the  the  introductory  words  "  that  the  defendant  hath  fully  administered  the  gooi» 
j„_.  ^iiich  were  of  the  deceased  at  the  time  of  his  death;"  but  in  a  note  to 

Noell  V.  Neleon  (a),  Mr.  Serjt.  Williame  remarks  "  that  these  words  seem 


introductory 
part  of  the  plea 


lid  not  state 
that  the  execu- 
trix had  fully 
administered 
the  testator's 
goods.    Whe- 
ther such  an 
omission  is  ground  of  special  demurrer,  Qu. 

2.  Where  the  deceoaed  was  a  small  tradesman,  lOZ.  was  held  to  be  a  reasonable  allowance  to 
the  executrix  for  funeral  expenses,  as  against  a  creditor. 

(a)  2  Wffis.  Saund.  220  (a). 


to  be  superfluous,  and  that  the  more  formal  and  correct  way  of 
appears  to  be  that  they  have  no  goods  or  chattels,  &c.,  omitting  the  preceding 
words,  that  they  had  fully  administered."    The  plaintiff  in  his  replication  bas 


\ 
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traversed  the  substance  of  the  plea,  viz,  that  at  the  time  of  the  commence*      Com.  PkoM. 

ment  of  the  action,  and  since,  the  defendant  had  goods  to  be  administered. 

This  plea  might  be  supported  upon  a  demurrer ;  but  this  is  an  application 

after  a  verdict  for  the  defendant,  to  enter  judgment  nan  obstante  veredicto, 

and  that  is  only  granted  in  a  very  clear  case,  and  the  rule  was  not  moved  for 

a  repleader.      In  Newton  v.  Richards  (6),  a  plea  in  all  respects  similar  to  the 

present  was  held  to  be  good  on  general  demurrer.   It  is  said  that  the  evidence  of 

the  payments  was  improperly  received,  but  the  rule  is  laid  down  in  Williams, 

on  Exeeuiors  (e),  as  follows :  "  It  is  held  to  be  optional  in  the  executor 

or  administrator,  either  to  plead  a  retainer,  or  to  give  it  in  evidence  under 

a  plea  of  piene  administravit ;  so  he  may  either  plead  or  shew  in  evidence 

under  that  plea  that  he  retains  assets  to  a  certain  amount,  for  the  expenses 

uf  the  funeral,  or  of  taking  out  administration,  or  to  reimburse  himself  for 

payments  made  out  of  his  own  pocket  in  discharge  of  debts  not  inferior  in 

their  kind  to  the  debt  of  the  plaintiff,  and  before  the  commencement  of  the 

suit ;''  and  again,  it  is  said(£^, ''  if  upon  the  issue  o(plene  administravit,  it  shall 

appear  that  the  executor  or  administrator  has  been  guilty  of  a  devastavit, 

which  has  caused  a  failure  of  assets,  the  jury  must  find  that  the  defendant 

has  assets  to  that  amount,  and  not  find  a  devastavit?^    As  to  the  expenses 

of  the  funeral,  it  was  led  to  the  jury  to  say  whether  the  sum  was  reasonable ; 

and  in  Hancock  v.  Podmore  (e),  20/.  was  allowed  as  a  reasonable  sum. 

Ateherley,    Serjt.,  contrd, — The  objection  taken  to  the  ple<&  can  clearly 
be  sustained.     It  is  laid  down  in  the  books  that  there  are  three  grounds 
upon  which  an  executor  may  defend  an  action.     First,  he  may  deny  his  cha- 
racter of  executor ;  or,  secondly,  he  may  deny  that  he  ever  had  any  goods  to 
be  administered ;  or,  thirdly,  he  may  admit  that  he  has  had  goods,  but  that 
he  ha»  administered  them.     The  defendant  in  this  case  has  not  availed 
herself  of  either  of  these  defences.     The  introductory  words  which  have  been 
referred  to,  explain  what  the  subsequent  part  of  the  plea  means,  and  they 
ought  not  to  have  been  omitted     In  the  notes  appended  to  the  last  edition 
of  Wms,  Sound.  (/),  the  learned  editors  make  the  following  remark  upon 
the  note  by  Mr.  Serjt.  Williams:  "  It  seems  rather  too  broadly  asserted  that 
the  more  correct  way  of  pleading  is  to  omit  the  words  *  that  they  have  fully 
administered ;'"  and  again,  "in  the  ordinary  case  they  seem  at  any  rate  not 
to  be  incorrect,  besides,  the  old  precedents  will  all  be  found  to  contain  them." 
If  no  goods  or  chattels  had  come  to  the  hands  of  the  executrix,  then  the 
PK  as  it  stands,  would  be  good  enough. — [Tindal,  C.J. — The  plaintiff 
<»uld  not  be  much  in  the  dark,  because  an  inventory  of  the  eflects  would  be 
found  in  the  Spiritual  Court.] — All  the  authorities  are  against  the  plea, 
^nd  if  it  i«  held  good  in  point  of  law,  evidence  of  payments  ought  not 
to  have  been  received  under  the  issue  which  was  raised.     The  plea  can  only 
be  sustained  on  the  ground  that  its  meaning  is  that  the  defendant  never  had 
^y  goods  to  administer.     Another  objection  is,  that  the  amount  allowed  for 
the  funeral  expenses  was  unreasonable.      In  Buller's  Nisi  Prius  (ff),  it  is 
^^  *'  In  strictness  no  funeral  expenses  are  allowed  against  a  creditor,  except 
^or  the  coffin,  ringing  the  bell,  parson,  clerk,  and  bearers'  fees,  but  not  for 

J*)  4  Mod.  896.  {e)  1  B.  &  Ado.  260. 

ri  ^^\  «.  p.  >206.  if)  Vol.  8.  p.  880.  a  [a]. 

W  Vol.  2,  p.  181 1.  Ig)  Page  143. 

>0L.  I.  ^ 


302  TERM  REPORTS  in  the  COMMON  PLEAS. 

Com^PJMt.  the  pall,  or  ornaments.  The  usual  method  is  to  allow  5/." — [Tind^,  C.  J.— 
There  is  no  particular  sum  limited  by  the  authorities.  You  should  have 
addressed  the  jury  upon  that  point,  and  it  was  left  to  the  jury  to  say  whether 
that  was  a  reasonable  sum,  and  they  found  that  it  was  (A).] — ^Again,  the 
probate  was  not  taken  out  until  after  the  action  was  brought,  and  that  sum 
ought  not  to  have  been  allowed. — [Tindal,  C.  J. — That  was  necessary  to 
clothe  the  defendant  with  her  authority  as  executrix.] 

TiNDAL,  C.  J. — ^This  case  comes  before  us  upon  three  points : — ^First,  that 
jndgment  may  be  entered  for  the  plaintifi*  nan  obstante  veredieio;  secoDdly. 
upon  the  ground  that  improper  evidence  was  admitted  at  the.  trial ;  and 
thirdly,  on  the  ground  of  surprise  and  misdirection,  and  I  am  of  opioioo 
that  the  rule  ought  to  be  dischai^ed.  The  first  objection  is  that  the  defendaot 
being  sued  as  executrix,  has  not  pleaded  in  the  common  and  ordinaiy  form, 
inasmuch  as  the  usual  introductory  allegation  is  omitted  in  the  plea ;  but  it 
appears  to  me  that  the  answer  to  the  plaintiflTs  application  is,  that  he  has 
joined  issue  upon  the  plea  as  it  stood  upon  the  record.  Whether  or  not  such 
an  objection  could  be  sustained  upon  special  demurrer  it  is  not  necessary  to 
decide ;  but  this  case  does  not  come  before  us  upon  a  special  demurrer,  butaAer 
a  verdict  found  by  the  jury*  on  an  issue  which  has  been  raised  on  the  sub- 
stantial part  of  the  plea.  The  ground  of  granting  a  jndgment  for  the  pbuntiff 
non  obstante  veredicto  is,  that  the  defendant  has  put  such  an  answer  to  tk 
action  upon  the  record,  that  it  cannot  in  justice  or  in  substance  entitle  hb 
to  retain  the  verdict ;  but  it  would  be  strange  to  say  that  when  the  plaiDtiiThiL^ 
replied  to  the  plea,  as  it  is  pleaded,  and  after  a  verdict  found  against  him  upon 
the  issue  raised,  he  might  afterwards  claim  to  have  the  judgment  entered  nm 
obstante  veredicto  ;  there  is  therefore  no  ground  whatever  for  the  first  ptft 
of  this  motion.  The  second  objection  is  almost  answered  by  the  observatioo« 
which  have  been  already  made  as  to  the  form  of  the  plea :  the  plaintiff  goe» 
to  trial  upon  the  issue  raised,  and  it  is  every  day's  practice  to  receive  efi- 
dence  of  payments  made  by  an  executor  after  proof  is  given  of  assets  harin? 
come  to  his  hands.  How  then  can  the  plaintiff  say,  that  the  omission  of  the 
introductory  words  in  the  plea  was  the  cause  of  surprise,  at  the  trial?  ibr  the 
meaning  of  the  plea  is  that  the  defendant  had  not  at  the  commencemeot  of 
the  suit,  or  since  that  time,  any  goods  or  chattels  to  be  administered  ki^^ 
the  third  ground  upon  which  this  rule  was  moved,  the  case  fiJIs  witbio  the 
general  rule,  that  where  the  matter  in  dispute  is  less  than  20/.  theCoart  vili 
not  interfere. 

Park,  J. — ^I  will  merely  state  my  entire  concurrence  with  my  Lord  Chief 
Justice  on  all  the  points  which  have  been  raised.  As  to  the  form  of  the  pl«^ 
the  question  is  not  whether  there  was  not  ground  for  a  special  demurrer;  bat 
it  arises  upon  the  issue  which  the  plaintiff  raised  by  the  replicatioo.  Tk 
notes  of  the  late  Mr.  Serjt.  Williams^  one  of  which  has  been  referred  to  in 
the  argument,  are  now  of  the  highest  authority,  and  that  very  leaned  peiW 
says,  that  the  introductory  words  are  superfluous ;  but  on  the  other  hand,  tht' 
late  learned  editors  oi8aunderis  Reports  say  it  is  better  to  insert  those  vords; 
but  the  case  has  been  very  properly  put  in  another  way,  for  an  authontj 

(A)  The  teitator  was  a  small  tradesman  (a  painter),  residing  in  f¥iluhirt. 


MICHAELMAS  TERM,  1835.  803 

has  been  eked  to  shew  that  if  the  defendant  has  been  guilty  of  a  devasiavii,      Gm^  Pf^ot. 
it  may  be  given  in  evidence  under  the  plea  of  plene  adminutravii, 

Gasblbb,  J. — The  plea  is  not  framed  according  to  the  old  form,  but 
whether  it  is  wise  to  deviate  from  it  is  not  the  question  before  the  Court.  A 
difficulty  occurred  to  me,  as  to  whether  such  a  plea  as  that  on  the  record 
might  not  have  prevented  a  replication  of  a  devastavit,  but  that  has  been 
removed  by  the  passage  which  has  been  cited  to  shew  that  evidence  of  a 
devastavit  may  be  given  under  a  plea  of  piene  administravit.  On  the  other 
points  I  entirely  concur  with  the  rest  of  the  Court  (t). 

Rule  discharged. 

(0  Mr.  J.  Bosanquet  was  sitting  as  one  of  the  Lords  CommissioDers  of  the  Great  Seal. 

Enoler,  Administrator,  &c.,  t?.  Twysden.  Abr.  mm. 

ttIR  W,  Foilett  obtained  a  rule  nisi,  calling  upon  the  defendant  to  shew  Antdministra- 
cause  why  the  plaintiff  should  not  be  relieved  from  the  payment  of  the  JSf^endanton  a* 
defendant's  costs,  undar  Stat.  3  &  4  fV,  4,  c.  42,  s.  31  (a).     The  action  was  ^°4  K'^*"  ^ 
brought  on  a  bond  given  by  the  defendant  to  the  intestate  in  1813  {b),  and  niore°thAn20 
the  defendant  pleaded  the  Statute  of  Limitations,  and  his  discharge  under  the  ye»r»  before  his 
lasolvent  Debtors^  Act.     At  the  trial,  before  Gaselee,  J.,  a  book  which  was   interMt  h«d 
kept  by  one  of  the  officers  of  the  Insolvent  Court  was  produced  in  evidence,  jj^^ilhll^^^" 
whereby  it  appeared  that  on  the  nth  December,  1818,  the  defendant  had  fendant  plead- 
been  duly  discharged  under  the  provisions  of  the  Insolvent  Act,  and  his  ^a^ge  under 
counsel,  who  had  supported  his  petition,  corroborated  this  feet  (c).    Verdict  for  ^e  InsoWent 
the  defendant  upon  the  issue  raised  on  the  second  plea.  By  the  affidavits  it  di^ w^as  found 
appeared  that  the  bond  was  found  by  the  plaintiff  amongst  the  papers  of  th6  u^^^Yred' 
testator,  and  with  it  a  notice,  dated  in  1818,  that  the  defendant  intended  to  that  the  plain- 
apply  for  his  discharge  under  the  Insolvent  Debtors'  Act ;  that  the  plaintiff  iid(Jirfhat"the 
had  caused  a  search  to  be  made  amongst  the  records  of  the  Insolvent  Court,  defendant  had 
before  he  commenced  the  action,  but  that  no  entry  of  the  discharge  of  the  diwharge  W" 
defendant  appeared  in  any  of  the  books  which  were  produced,  but  that  fore  the  aciion^ 
opposite  to  the  schedule  of  debts,  which  had  been  filed  by  the  defendant,  Held,  that  the 
the  letter  D.  was  written  in  pencil.     The  officer  of  the  Insolvent  Court  stated  *A»ni»>'f^"*?' 

, .  '  was  not  enti- 

ni  his  affidavit,  that  if  any  person  had  searched  the  office  carefully  it  might  tied  .to  he  re- 
baye  been  ascertained  that  the  defendant  was  remanded  on  his  first  petition,  paymeirS**** 

but  that  upon  a  re-hearing  he  was  discharged  in  1818.  coats  to  the  de- 

fendant under 
3  &  4  Wm  4, 
Talfourd,  Serjt.,  shewed  cause. — The  plaintiff  was  well  aware  that  the  c.42,  aec.  31. 
defendant   had   applied  for  his  discharge   in   1818;    and    this   action  was 
brought  with  a  mere  hope  that  the  defendant  would  be  unable  to  prove  his 
discharge.     In  Southgate  v.  Crowley  (d)^  it  is  said  that  the  general  rule  now 

(«)  Sec  81  enactfl,  "  that  in  cverjr  action  debt,  bat  by  an  order   made  by  Mr.  J. 

hroiight  \q  any  executor  or  administrator  Vaughan,  the  bail-bood  was  cancelled. 
»n  right  of  the  testator  or  intestate,  such  (c)  The  learned  judge  directed  the  juiy 

necutor  or  administrator  shall,  unless  the  that  sufficient  evidence  had  been  given  to 

court  in  which  such  action  is  brought,  or  a  prove  the  defendant's  discharge,  although 

jud^c  of  any  of  the  said  superior  courts  shall  it  was  objected  for  the  plaintiff  at  the  trial, 

otherwise  order,  be  liable  to  pay  costs  to  that  more  formal  proof  was  neceMsary. 
ihe  defendant."  (d)  Ante,  1  j  1  Bing.  N.  C.  A18,  S.  C. 

(^)  The  defendant  was  arrested  for  the 

y2 
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Com,  Pleat,  is  thai  executors  shall  pay  costs  like  other  plaintifls,  and  that  there  must  be 
Enolkr  some  misconduct  shewn  on  the  part  of  the  defendant  to  entitle  the  plaintiff 
to  be  relieved  :  now  no  misconduct  is  imputed  to  the  defendant  in  this  case, 
but  negligence  on  the' part  of  the  plaintiff  clearly  appears,  for  he  could  have 
ascertained  that  the  defendant  was  discharged,  if  he  had  made  more  minute 
inquiries.  In  Godson  v.  Freeman  (e),  the  Court  of  Exchequer^  during  the 
present  term,  coincided  with  the  decision  in  Southgate  v.  Crowley, 

Sir  Wm,  FoUeit,  contra, — The  present  case  differs  from  those  which  have 
been  cited  in  one  important  fact,  namely,  that  it  is  admitted  that  the  money 
secured  by  the  bond,  has  never  been  paid  to  the  plaintiff  or  to  the  intestate. 
The  issue  on  the  plea  of  the  Statute  of  Limitations,  was  found  for  the  plaio- 
tiff.  The  plaintiff  searched  the  records  at  the  Insolvent  Debtors^  Court,  but 
he  could  find  no  trace  of  the  discharge  of  the  defendant;  the  proof  of  the 
discharge  came  from  the  custody  of  persons  over  whom  the  plaintiff  hadoo 
control.  Therefore  the  plaintiff  exercised  reasonable  care  and  diligence  before 
he  commenced  the  action.  By  the  operation  of  the  new  Statute,  the  Court 
must  look  at  the  facts  and  circumstances  of  each  particular  case,  and  say 
if  it  was  reasonable  that  the  action  should  be  brought  by  the  executors  or 
administrators ;  if  it  was,  then  a  duty  to  enforce  the  claim  is  cast  upon  tbeoi, 
and  they  must  proceed.  In  Southgate  v.  Crowley  (/),  the  debt  for  whidi 
the  defendant  was  sued  was  found  not  to  be  due ;  and  there  were  no  entries 
of  the  sums  which  the  plaintiffs  claimed,  in  the  testator^s  books  of  account, 
but  they  chose  of  their  own  pleasure  to  make  an  unreasonable  demand; 
and  in  that  case  it  is  said,  that  if  the  defendant  kept  a  receipt  in  hie  pocket, 
and  allowed  the  plaintiff  to  proceed,  it  would  be  such  misconduct  as  would 
induce  the  Court  to  interfere ;  and  here  the  defendant  ought  to  have  shewn 
his  discharge  to  the  plaintiff.  Taking  the  principle  advanced  in  Lysont  v. 
Barrow  (jg)  as  the  rule  by  which  the  Court  is  guided,  this  case  is  clearly 
within  it ;  the  administrator  was  bound  to  collect  the  debts  of  the  testator, 
and  he  acted  bond  fide,  and  make  every  proper  inquiry  before  he  proceedea 
with  this  action ;  and  having  satisfied  himself  that  the  debt  was  due,  be  was 
bound  to  take  proceedings. 

TiNDAL,  C.  J. — I  see  nothing  in  this  case  which  calls  upon  the  Court 
to  exercise  its  discretion  m  favour  of  the  plaintiff.  The  effect  of  the  Act  of 
Parliament  is  to  put  an  executor  or  administrator  upon  a  footing  with  otfcer 
plaintiffs,  but  in  certain  cases  they  may  apply  to  the  discretion  of  the  Court 
for  relief  The  rule  which  is  laid  down  in  Lysone  v.  Barrow  (A),  states  tk 
law  more  favourably  for  executors  and  administrators  than  I  am  disposed  (o 
agree  to.  There  is  no  evidence  of  carelessness  or  misrepresentation  on  the 
part  of  the  defendant  in  this  case,  but  it  does  appear  that  the  plaintiiT  has 
not  used  a  proper  degree  of  care  and  caution  in  bringing  the  action;  for.  m 
the  first  place  the  bond  was  more  than  twenty  years  old,  and  no  interest  ap- 
peared to  have  been  paid,  which  fact  alone  roust  have  raised  a  suspicion  in  the 
mind  of  the  plaintiff.  It  appears  also  that  the  plaintiff  had  reason  to  suppose 
that  the  defendant  had  been  discharged  under  the  Insolvent  Act,  for  with  the 
bond  was  found  a  notice  given  to  the  obligee,  stating  that  the  defendant 

(e)  Not  yet  reported.  (^r)  10  Bin g.  566. 

(/)   Ante,  1 ;  1  Bing.  N.  C.  518.  S.  C.  yh)  10  Biqg.  563. 
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intended  to  apply  to  the  Court  for  relief.  A  schedule  was  also  produced  at  Com,  Pleas. 
the  Court,  and  in  the  column  where  the  discharge  of  the  defendant  is  inserted  engler 
the  letter  D.  was  marked  in  pencil.  Under  these  circumstances  a  prudent 
person  would  have  made  further  inquiry  to  ascertain  whether  the  defendant 
had  not  been  discharged,  and  this  want  of  proper  care  and  caution  which  has- 
been  manifested,  justifies  us  in  saying  that  we  ought  not  to  make  this  rule> 
absolute.  * 

Park,  J. — The  question  is  whether  there  are  such  circumstances  in  this 
case  as  justfy  the  Court  in  interfering  in  favour  of  the  plaintifi*.  The  cir- 
cumstances which  have  been  mentioned  are  certainly  very  strong  to  shew 
.hat  due  diligence  was  not  used  by  the  plaintiff,  and  that  he  had  not 
colourable  grounds  for  arresting  the  defendant.  A  prudent  and  sensible 
person  would  have  done  more  than  have  made  a  search  at  the  Insolvent 
Court ;  he  would  have  ascertained  who  were  the  defendant's  attorneys  when 
he  applied  for  his  discharge,  for  he  knew  that  he  had  been  in  prison  and  had 
applied  to  be  discharged.  I  therefore  think  we  are  not  warranted  in  ordering 
the  plaintiff  to  be  relieved  from  the  payment  of  the  defendant's  costs.  I  do 
not  mean  to  deny  but  that  there  may  be  two  or  three  stronger  expressions 
used  in  Lysons  v.  Barrow  (t)  than  the  facts  of  that  case  warranted ;  some. of 
them  may  certainly  be  too  strong,  but  each  case  must  vary  in  its  circumstances. 
Soulhgate  v.  Crowley  (j)  is  certainly  a  very  strong  case  in  favour  of  the 
executors,  and  yet  the  Court  held  that  they  did  not  see  any  circumstances  to 
warrant  them  in  relieving  them ;  but  in  the  present  case  the  plaintiff  acted 
inofit  unwarrantably  in  arresting  the  defendant.  .  Under  the  circumstances  of 
the  case  I  agree  that  the  rule  should  be  discharged. 

Gasblbe,  J. — Had  I  been  aware  that  this  case  would  have  come  on  for  argu- 
ment to-day,  I  would  have  brought  my  notes  into  Court ;  but  my  recollection 
n  that  the  officer  informed  the  party  who  made  the  search  at  the  Insolvent 
I^btors'  Court,  that  the  letter  D.,  written  in  pencil,  meant  that  the  defendant 
was  discharged;  if  this  was  so  the  plaintiff  had  no  ground  whatever  to  pro-. 
€«ed  with  the  action.  As  to  Lyions  v.  Barrow  (i),  the  party  failed  on 
another  ground. 

Rule  discharged. 

(»)  10  Bing.  568.  {j)  Ante,  1 ;  1  Biog.  N.  C  518.  S.  C 

LiNLEY   r.    BONSOR.  Nw.  Uth 

^SSUMPSIT  for  goods  sold  and  delivered,  with  the  money  counts.    Pleas :  l.  To  take  a 

First,  That  the  defendant  did  not  promise  in  manner  and  form  alleged ;  sutJte  of  IJ-* 

Secondly,  The  Statute  of  Limitations,   "  that   the  cause  of  action  did  not  mitationB,  the 

accrue  within  six  years  next  before  the  commencement  of  the  suit."    Issue  ment'of  a  Sebt 

^as  joined  on  both  pleas.  «n«*^  contain 

At  the  trial  before  Parke,  B.,  at  the  Yorkshire  Spring  Assizes,  1835,  it  implied  pro- 

^as  in  evidence  that  the  plaintiff  and  defendant  were  both  traders,  and  that  "2^^.^*^^ 

trustee  appointed  under  a  deed  of  assignment  for  the  bene''t  of  the  creditors  of  A.,  paid  a  sum 
of  money  to  a  creditor  in  part  payment  of  his  debt,  which  pavment  A.  had  not  anthorixed  him 
to  make,  except  in  saJtitfaction  of  the  demand: — Held,  that  tnis  was  not  such  a  part  payrmeut 
as  would  take  the  case  out  of  the  Statute  of  Limitations. 
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Om.  Pleas,      between  November,  1827,  and  June,  1828,  the  plaintiflT  had  supplied  the 
LiNLEY        defendant  with  goods  to  the  amount  of  1 14/. 

In  September,  1828,  the  defendant  being  unable  to  pay  his  creditors  in 
full,  he  made  an  assignment  of  his  estate  and  eflects  (or  their  general  benefit, 
to  one  Fox  and  another  trustee ;  and  the  defendant  wrote  to  the  plaintifil 
and  requested  him  to  execute  the  deed  of  assignment;  but  the  plaintiff 
positively  refused  to  assent  to  this  request. 

The  defendant  afterwards  wrote  the  following  letters  to  the  plaintifl)  at  the 
time  of  their  respective  dates. 

*'  London,  4th  F«6.  1830. 
"  Sir — Some  time  ago  I  was  informed  by  Mr.  Fox,  that  my  affairs  could 
not  be  settled  owing  to  Mr.  Linley  not  signing  the  deed«  As  they  still 
remain  unsettled,  I  suppose  the  same  cause  still  exists.  You  have,  no  doubt, 
your  reasons  for  thus  standing  out ;  however,  I  am  convinced  that  your 
interest  cannot  be  promoted  for  so  doing ;  for  I  believe  the  trustees  have 
done  all  in  their  power  for  the  good  of  the  estate.  I  am,  I  assure  you,  truly 
sorry  for  your  case ;  still  there  is  one  other  a  much  harder  than  yours.  I  am 
naturally  anxious  that  they  should  be  settled,  not  that  I  should  be  aflected 
particularly  by  whatever  steps  might  be  taken,  but  that  my  creditors  would 
be  advantaged  by  their  being  settled  as  soon  as  possible.  I  know  it  would 
be  against  the  general  good  to  make  me  a  bankrupt,  and  was  it  not  that  I 
wish  the  best  done  for  my  creditors,  I  should  be  glad  of  that  step  beiof 
taken ;  for  I  should  be  released  from  an  affair  that  I  doubt  will  be  a  great 
trouble  to  me.  Do  comply,  and  for  once  put  the  thing  at  rest;  a  thing 
desirable  to  all  parties 

(Signed)  "  T.  BT 

''London,  \\i)\  Feb.  1831. 
''  Sir — You  know  I  gave  up  all  my  affairs,  and  therefore  I  consider  I  have 
nothing  to  do  with  the  claim  you  trouble  me  with,  nor  shall  I ;  you  know 
also  whom  they  are  who  have  the  arrangement  of  my  afiairs.  I  wish  you 
would  do  me  the  favour  to  make  me  a  bankrupt.  This  is  in  your  pover, 
and  by  so  doing  you  would  confer  a  great  favour  on,  &c. 

(Signed)  "  7!  Br 

In  September,  1831,  Fox  saw  the  plaintiff,  and  requested  him  to  receive 
a  payment  o^five  shillings  in  the  pound  in  satisfaction  of  his  debt,  but  the 
plaintiff  refused  to  consent,  or  to  sign  the  deed  of  assignment.  Fojc,  there- 
upon, without  having  any  authority  from  the  defendant  to  make  such  payooent 
merely  on  account  of  the  debt,  paid  the  plaintiff  28/.  1 U.  bd,,  for  which  the 
following  receipt  was  given  : — 

"  Birmingham,  24th  Sept,  1831. 
"  Received  of  Mr.  Fox,  28/.  ll«.  6d.,  on  account  of  the  estate  of  Thmo* 
Bonior,  say  in   part  of  my   debt."     Fox  stated  in  his  evidence  that  the 
defendant  afterwards  complained  that  such  a  payment  had  been  made. 

On  the  7th  of  October,  1834,  the  defendant  wrote  to  the  plaintiff  as  fol- 
lows : — 
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"  I  much  regret  the  inconvenience  you  have  caused  me.  You  have 
promised  others  and  myself,  that  you  would  never  trouble  me.  You  know  I 
gave  up  every  thing  in  Paradise-streei ;  and  you  have  had  the  same  as  the 
rest,  and  what  would  you  have  more?  Why  should  I,  even  if  it  was 
now  in  my  power,  pay  you  in  preference  to  those  who  have  been  so  liberal 
as  to  execute  the  deed,  and  express  themselves  satisfied  that  I  had  done  all 
that  an  honest  man  could,  and  now  my  principal  creditors  are  my  sureties  ? 
1  ask  you  again,  would  I  be  so  ungrateful  and  unjust  to  them  ?  Would  I 
not  lie  in  prison  for  ever  first  ?  Yes  !  I  shall  rely  upon  my  own  integrity, 
&c.  (Signed)  "  Thomas  BoMor^ 

This  action  having  been  commenced  by  the  plaintiffon  the  27th  of  February, 
1835,  to  recover  the  balance  of  his  account,  the  question  made  at  the  trial 
was,  whether  there  had  been  any  promise  or  payment  by  the  defendant 
sufficient  to  take  the  case  out  of  the  operation  of  the  Statute  of  Limitations  (a). 

The  learned  judge  thought  he  ought  to  nonsuit  the  plaintiff^  but  after- 
wards directed  the  jury  that  the  letters  written  by  the  defendant  did  not 
amount  to  a  sufiScient  acknowledgment,  as  they  contained  no  express  or 
implied  promise  to  pay  the  debt;  and  that  the  part  payment  by  Fox,  being 
made  without  the  authority  of  the  defendant,  was  therefore  insufficient. 

Verdict  for  the  defendant. 

Jn  Eiuter  Term,  a  rule  nisi  for  a  new  trial  was  applied  for,  on  the 
ground  of  misdirection,  and  because  the  verdict  was  against  evidence. — 
The  rule  was  refused  on  the  first  ground,  and  granted  on  the  second. 

R.  Alexander  and  Hoggins  shewed  cause. — First,  The  payment  made  by 
Fox  was  not  such  a  payment  as  would  take  the  case  out  of  the  Statute  of 
Limitations:  it  was  made  without  the  authority  and  against  the  consent  of 
the  defendant.     Secondly,  Neither  of  the  letters  which  were  in  evidence  at 
the  trial  are  sufficient,  because,   as  was  said  by  the  learned  judge,  they  do 
not  contain  any  express  or  implied  promise  to  pay  the  debt.     The  letter  of 
the  4th  of  February  does  not  contain  the  slightest  evidence  of  a  promise  to 
pay.    The  second  letter  disclaims  the  debt  altogether ;  and  the  defendant 
says  "  he  has  nothing  to  do  with  the  claim/'   It  is  now  established  that  there 
must  be  a  promise  to  pay,  express  or  implied,  as  well  as  an  acknowledgment 
of  the  debt,  to  take  a  case  out  of  the  Statute  of  Limitations.     Thus  in  Feam 
V.  Lewis  (6),  which  was  an  action  on  a  bill  of  exchange ;  two  letters  were 
relied  on  to  take  the  case  out  of  the  Statute.     The  first  stated  the  defendant 
would  feel  obliged  by  his  correspondent's  offer  of  assistance  to  settle  with 
Mr.  F,  (the  plaintiff),  and  in  the  present  state  of  his  affairs,  he  could  only 
say  he  should  feel  much  indebted  to  Mr.  F,  to  withdraw  his  outlawry ;  and 
that  Mr.  F^s  claims  should  receive  that  attention,  which,  as  an  honourable 
"»an,  he  considered  them  to  deserve.     In  the  second  letter  the  defendant 
stated  that  he   was  ready  to  do  any  thing  to  satisfy  Mr.  F.  and  all  his 
creditors.     There  was  no  evidence  that  the  defendant  had  been  outlawed  in 
♦he  action ;  and  the  Court  held  that  this  was  not  a  sufficient  acknowledg- 
ment ;  and   Tindal,  C.  J.,  said,   "  The  question  is,  whether  these  letters 
<»n8titute  a  distinct  and  unqualified  acknowledgment  of  an  existing  debt. 

W)  Slat.  9  Geo.  4.  c.  11.  (6)  6  Biog.  849. 
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Com.  Plens,  Now  the  first  letter  points  to  a  debt  on  which  the  defendaDt  had  been  pro- 
ceeded against  to  outlawry,  and  i hough  this  record  might  not  of  necessitj 
shew  whether  the  defendant  had  been  outlawed  or  not,  jet  unless  the 
plaintiff  proved  that  circumstance,  his  claim  would  not  appear  to  be  one  tu 
which  the  acknowledgment  in  the  letter  could  apply ;  but  neither  of  the 
letters  import  such  a  direct  and  unqualified  acknowledgment  of  a  debt  as 
would  authorize  the  Court  in  implying  a  promise  to  pay.  They  import  no 
more  than  an  offer  on  the  part  of  the  defendant  to  surrender  his  income  with 
a  view  to  an  arrangement  with  his  creditors,  provided  he  should  be  allowed 
time  to  arrange  his  afiairs.'^  In  Kennel  v.  MMank{c),  Bosanquet^  J. 
says,  '*  An  acknowledgment  however  can  only  operate  as  evidence  of  a 
promise ;  and  if  it  be  accompanied  with  qualifications  which  shew  it  was  not 
meant  to  operate  as  a  promise^  it  will  not  be  suflicient  to  take  a  debt  out  of 
the  operation  of  the  Statute  of  Limitations."  So  here  the  whole  of  the 
correspondence  must  be  taken  together,  and  that  clearly  shews  that  it  was 
not  the  defendant's  intention  to  pay  the  debt  in  full.  All  the  cases  up(Hi 
the  subject  are  collected  in  the  judgment  of  Lord  Tenterden^  C.  J.,  in 
Tanner  v.  Stnart{d),  and  his  lordship  there  says,  "  Upon  a  general  acknow- 
ledgment, where  nothing  is  said  to  prevent  it,  a  general  promise  to  pay  may 
and  ought  to  be  implied ;  but  when  the  party  guards  his  acknowledgment, 
and  accompanies  it  with  an  express  declaration  to  prevent  any  such  implica- 
tion, why  should  not  the  rule  *  expresBum facit  eessare  taciturn^  apply?" 

Wightman  and  Heaion,  in  support  of  the  rule. — The  question  is  whether 
the  acknowledgment  that  the  debt  was  due  is  not  unequivocal  and  unlet- 
tered ;  if  it  is,  the  law  will  imply  a  promise  to  pay,  and  the  case  is  taken  out 
of  the  Statute  of  Limitations.     The  late  Statute  (e)  has  been  held  not  to 
make  any  alteration  in  the  form  of  the  acknowledgment,  but  only  in  the 
proof  of  it  (/).     This  case  may  therefore  be  argued  with  reference  to  the  old 
authorities.     It  is  true  that  no  precise  amount  of  the  debt  is  stated  in  the 
defendant's  letters ;  but  if  the  acknowledgment  is  unequivocal,  the  plaintilf 
may  shew  the  amount  of  the  debt,  as  was  said  by  Bat/ley,  B.,  in  Ltchmere  v. 
Fletcher  (j),   "  Suppose  a  debt  exists   of  a  considerable   standing,  and 
suppose  the  defendant  to  write — *  I  do  not  know  the  amount,  as  we  have 
had  no  settlement;  nothing  however  has  been  paid,  but  if  you  will  ascertain 
what  the  amount  is,  I  will  pay  you.'    I  think  there  is  nothing  in  the  Statute 
to  prevent  evidence  being  given  to  prove  such  amount ;  and  that  if  there  be 
such  proof,  the  plaintiff  may  recover  the  whole  amount,  and  is  not  confined  to 
nominal  damages.*'     And  even  if  it  were  necessary  to  shew  an  admission, 
in  writing,  of  the  amount  of  the  debt,  the  defendant  has  admitted  in  the 
letter  of  the  1 1th  of  February,  that  it  was  upwards  of  100/.,  for  he  says,  "  I 
wish  you  would  do  me  the  favour  to  make  me  a  bankrupt ;  this  is  in  jour 
power."     In  Dabbe  v.  Humfrey  (A),  the  letter  relied  on  by   the  plaintiH 
contained  only  an  acknowledgment  of  the  debt,  and  that  was  held  suffi- 
pient.     The  presumption   pf   law   is,  that    the  debt  has  been  discharged, 

ic)  8  Bing.  A%  iff"^  1  Cr.  Sf  Mpeaon,  632. 

id)  Q  B.St  Cre».  60S,  ih)  10  Bing.  446. 

(e)  9  Geo.  4.  c.  14. 

(/)   Vide  Haydonv.  \VUUamt»  7  Bing. 
103. 
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ind  the  subsequent  acknowledgment  of  it  revives  the  old  debt,     nomi&n  v.      Com,  Pleat. 
Ulingworth  (A),  Perham  v.  Raynal  (t).     In  Feam  v.  Lem$  (J),  the  ao-        lihlet 
ioowledgment  was  made  to  a  third  person.     In  Kennet  v.  MUbank(k)y  the  v. 

icknowledgment  was  contained  in  a  deed  which  had  become  void,  by  the  BoMoa. 
lon-perfonnance  of  a  condition :  and  in  Tanner  v.  Smart  (I),  Lord  Tenterden 
iaid,  '*  It  is  only  in  actions  of  assumpsit  that  an  acknowledgment  has  been 
leid  an  answer;  and  when  in  the  case  of  Hurst  v.  Parker (m),  it  was 
lecided  to  be  inapplicable  to  actions  of  trespass,  Lord  Ellenborough  gave 
^hat  appears  to  be  the  true  reason ;  that  in  assumpsit,  '  an  acknowledgment 
>f  the  debt  is  evidence  of  a  fresh  promise  ;  and  that  promise  is  considered  as 
>ne  of  the  promises  laid  in  the  declaration,  and  one  of  the  causes  of  actbn 
fthich  the  declaration  states.'  '^ 

Secondly,  The  payment  made  by  Fox^  was  accepted  in  part  discharge  of 
the  debt;  and  the  defendant  in  his  letter  of  the  7th  of  October,  plainly 
kcknowledges  Fox^e  authority ;  he  says,  "  you  have  had  the  same  as  the 
rest,  and  what  would  you  have  more  ?"  and  this  part  payment,  by  an 
authorized  agent  of  the  defendant,  is  sufficient  to  take  the  case  out  of  the 
Statute. 

TiNDAL,  C.  J. — The  only  question  in  this  case  is,  whether  there  was  either 

"  an  acknowledgment  or  promise"  within  the  meaning  of  the  Stat.  9  (r.  4, 

c.  14,  s.  1.     Now  there  is  no  difficulty  in  understanding  what  a  promise  is ; 

nor  can  there  be  any  doubt  that  in  the  present  case  no  promise  to  pay 

the  debt  was  made.      The  intention  of  the   writer  of  these  letters  was 

evidently  not  to  pay  the  demand,  except  in  one  of  two  ways;  1st,  under  a 

^t  in  bankruptcy ;  or  2dly,  by  compelling  the  plaintiff  to  come  into  the 

arrangement  which  was  made  by  the  deed  of  assignment  for  the  general 

henefit  of  the  i;reditors.    Many  cases  have  been  cited  ;  but  since  the  case  of 

Tfowtr  V.  Smart  (/),  I  can  see  no  ground  for  supporting  many  of  the  older 

decisions ;  and  I  think  when  the  question  for  the  jury  was,  whether  there   • 

^as  any  acknowledgment  or  promise  in  writing  to  pay  the  debt,  the  judge 

was  fully  warranted  in  telling  the  jury,  that  the  letters  in  question  did  not 

contain  any  such  promise  or  acknowledgment.     Nor  is  it  necessary  to  go  into 

the  consideration  of  some  of  the  cases  which  have  been  cited  during  the 

^^fg^unent.    Secondly,  as  to  the  alleged  part  payment,  the  Statute  requires  a 

payment  to  be  made  by  the  party,  or  by  some  person  imder  his  authority ; 

hut  it  does  not  extend  to  a  payment  made  by  a  mere  stranger ;  if  it  did,  it 

^ould  be  easy  in  every  case  to  deprive  a  defendant  of  the  beneBt  of  the 

Statute.    Here  the  defendant  having  entered  into  a  composition  with  all  his 

creditors,  except  the  plain tifl^  employed  Fox  to  tender  him  the  same  dividend 

u  the  other  creditors  had  received,  in  satisfaction  of  the  whole  of  his  demand ; 

hut  if  Fox  chose  to  make  the  payment  merely  on  account,  he  was  not  justified 

m  doing  so,  but  he  acted  as  a  stranger ;  and  it  appears  by  the  evidence 

^hat  the  defendant  complained  of  what  Fox  had  done.    I  am  therefore  of 

opinion  that  there  has  not  been  any  part  payment  to  take  the  case  out  of 

the  operation  of  the  Statute.     This  rule  must  therefore  be  discharged. 

(*)  2  B.  &  Cres.  824.  (*)  8  Bing.  48. 

.\l^"^-  '^-  (0  SB*  Cres.  60S. 

^^  ^  Bing.  849,  (m)  1  B.  &  A.  98 
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Gasblbb,  J. — ^I  agree  that  this  rule  must  be  discharged.  There  r 
scareely  any  admission  which  has  not,  in  former  times,  been  held  sufficient 
to  take  a  case  out  of  the  Statute  of  Limitations ;  in  one  case,  it  was  said  to 
be  sufficient,  where  adefendant  said  he  would  not  pay  a  debt(i») ;  but  the 
tide  of  authority  is  now  turned,  and  the  Courts  require  something  more. 
The  words  used  in  the  Statute  are,  "  acknowledgment  or  promise ;"  and  it 
means  such  en  acknowledgment  of  the  debt  as  would  lead  the  judgmeot  to 
infer  that  the  party  meant  a  promise  to  pay  the  debt.  These  letters  oontairt 
nothing  like  a  promise  to  pay ;  the  defendant's  admission  is  more  like  tbr 
case  of  the  party  who  said  he  would  not  pay.  As  to  the  part  payment,  tbt 
.was  made  against  the  consent  of  the  defendant,  and  without  his  authoritj. 
and  is  therefore  insufficient. 

Rule  discharged  (o). 


(n)  Dowfthwaite  r.  Tibbuit,  5M.  &  S. 


75. 


(o)  Mr.  J.  Botanquet  was  sitting  as  one 


of  the  Lords  CommissioDers  of  tbe  Grea: 
Seal,  and  Mr.  J.  Park  went  to  chamben 
during  the  argument 


Nov.  20tfi. 


The  plaintiff 
having  heen 
made  a  bank- 
rupt, applied  to 
a  commissioner 
in  bankruptcy 
to  have  an  offi- 
cial assignee 
appoints),  in 
oraer  that  his 
estate  might 
not  be  wasted, 
and  also  to  en- 
able him  to 
contest  the  ▼»- 
lidity  of  the 
commission. 
The  defendant 
was  accordingly 
appointed  offi- 
cial assignee, 
but  he  had  no 
knowledge  of 
the  plaintiff's 
application.   It 
proved  that  the 
petitioning  cre- 
ditor's debt  was 
invalid,  and  it- 
was  held,  that 
the  plaintiflfwat 
not  estopped 
from  suing  the 
defendant  for 
money  received 
by  him  in  his 
character  of  of- 
ficial assignee, 
and  that  no  pre- 
vious demand 
of  the  money 
need  be  made. 


M UNK  V,  Clarke. 

A  SSUMPSIT  for  money  had  and  received.     The  cause  was  tried  before 
Tindal,  C.  J.,  when  the  following  facts  were  stated  for  the  opinion  flf 
the  Court  in  a  special  verdict  (a) : — On  the  28th  July,  1824,  a  commission  of 
bankruptcy  issued  against  the  plaintifil)  on  the  petition  of  John  Fo$ier,  uode 
which  the  plaintiff  was  declared  a  bankrupt  by  the  commissioners  named  io 
the  commission,  and  the  said  /.  Foster  was  chosen  sole  assignee.    Tbe  estate 
and  effects  of  the  plaintiff  were  assigned  to  /.  Foster  by  the  said  commis- 
sioners; but  at  the  time  of  the  issuing  the  commission  the  plaintiff  vras  not 
indebted  to  /.  Foster  in  the  sum  of  100/.      After  the  issuing  tbe  commissiai 
the  plaintiff  disputed  the  validity  thereof,  on  the  ground  of  the  allege! 
insufficiency  of  the  petitioning  creditor's  debt.     On  the  23d  o(  January, 
1831,  the  plaintiff  applied  to  C.  F.  Williams,  Esq.,  one  of  the  CoramissioneR 
of  the  Court  of  Bankruptcy,  to  appoint  an  official  assignee  to  the  said  cod- 
mission,  as  well  for  the  purpose  of  investigating  the  petitioning  creditor » 
debt,  as  ibr  the  purpose  of  taking  care  of  the  property  of  the  esUte,   Am 
the  said  commissioner,  on  such  application  of  the  plaintiff)  appointed  the 
defendant  an  official  assignee  of  the  estate  and  effects  of  the  plaintiD^  uo^ 
the  commission,  for  the  purposes  aforesaid;  but  the  defendant  never  received 
any  notice  that  the  plaintiff  disputed  the  commission,  or  that  he,  the  defendant, 
was  appointed  for  any  special  purpose.     The  defendant  received  from  a 
tenant  of  certain  premises  belonging  to  the  plsdntiff  the  sum  of  18/-  ^'-  ^' 
due  for  rent  thereof,  and  retained  the  same  in  his  own  hands  at  the  com 
menoement  of  this  action. 


(a)  This  case  came  before  the  Coait  on 
a  former  occaaion  (see  Munk  v.  Clarke,  10 
Bing,  103) ;  and  it  being;  there  admitted  that 
there  was  no  valid  debt  to  support  the  com- 
mission, two  questions  were  raised.  Firtt, 
Whether  the  defendant  was  liable  to  be 
sued,  as  he  had  received  the  money  in  his 
character  of  official  assignee ;  and  Second- 
ly, Whether  the  plaintiff  had  precluded 


himself  from  maintaining  the  aetion  b;  ^ 
application  which  he  made  to  ihe  cow^ 
sioner  of  bankrupts.  The  Coort  beW, « 
the  first  point,  that  the  defendant  v*»  «>  "j 
same  situation  as  an  ordinary  assi^^^f^ 
was  liable  to  be  sued ;  but  upon  '^^***l: 
question,  they  directed  anew  trial,  ttjj^ 
facts  of  the  case  might  be  more  acar''^" 
stated. 
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The  questbn  for  the  opinion  of  the  Court  was,  whether  the  plaintiff  was      Cwugw. 
entitled  to  recover  the  said  sum  of  18/.  5«.  9d.  which  had  not  been  denMUided        mumk 
before  the  action  was  brought. 

Wilde^  Serjt.,  for  the  plaintiff. — ^The  defendant  is  in  the  situation  of  a 
stake-holder^  and  this  money  being  the  property  of  the  plaintiff  he  is  the  party 
vol  [tied  to  recover  it,  Kerr  v.  Osborne  (b),  Heane  t.  Rogers  (e)  is  a  mueb 
stronger  case  than  the  present,  for  there  the  plaintiff  had  consulted  his  assign 
nees  as  to  the  best  means  of  disposing  of  his  property^and  he  also  acknowledged 
himself  to  be  a  bankrupt  by  oflering  to  surrender  a  lease,  and  yet  the  Court 
held  that  he  was  not  thereby  estopped  from  disputing  the  validity  of  the  com* 
mission.  In  that  case  all  the  authorities  upon  the  subject  of  estoppel  were 
reriewed.  Neither  public  pdicy  or  private  justice  ridquires  that  a  bank- 
nipt  should  be  precluded  from  disputing  the  validity  of  a  fiat,  because 
he  has  submitted  to  the  authority  of  the  commissioner.  Here  the  defendant 
did  not  apply  to  pay  the  money  into  Court,  as  he  might  have  done,  but  he 
chose  to  contest  the  plaintiff's  right  to  recover,  by  setting  up  a  title  in  him* 
^\l  It  appears  upon  the  special  verdict  that  the  plaintiff  applied  to  have 
an  assignee  appointed,  that  he  might  be  enabled  to  contest  the  validity  of  the 
commission.  Some  expressions  in  the  judgment  otMunk  v.  Clarke  (d)  will 
be  relied  on  for  the  defendant,  but  the  facts  are.  very  different,  and  the  at- 
tention of  the  Court  was  not  expressly  drawn  to  the  question  of  estoppel. 
No  demand  of  the  money,  was  necessary  to  entitle  the  plaintiff  to  recover  in 
this  action,  for  the  defendant  has  set  up  a  title  in  himself,  and  has  contended 
that  the  plaintiff  was  a  bankrupt,  but  it  is  proved  that  the  commission  was 
altogether  a  nullity,  and  that  consequently  the  defendant  had  no  right  to 
retain  the  money  which  he  had  received. 

AuherUffy  Serjt.,  canird. — This  case  must  be  discussed  upon  the  facts 
stated  in  the  verdict.  The  question  is  not  whether  the  plaintiff  was  legally 
made  a  bankrupt,  but  whether,  after  being  the  means  of  placing  the  defendant 
in  the  situation  of  assignee,  he  can  subsequently  turn  round  and  sue  him ;  and 
that  too  without  giving  any  notice.  It  is  not  a  question  of  estoppel,  in  the 
technical  sense  of  the  word.  When  the  plaintiff  had  caused  the  defendant 
to  be  appointed  official  assignee,  it  became  the  defendant's  duty  to  receive 
the  money  which  is  now  sought  to  be  recovered.  He  became  the  official 
assignee  through  the  instrumentality  of  the  plaintiff.  When  this  case  was 
brought  before  the  Court,  after  the  first  trial,  Munk  v.  Clarke  {d),  Ttndal,  C.  J. 
remarked  upon  this  point,  "  We  can  only  say  in  general  terms,  that  if  the 
(defendant  should  turn  out  to  have  been  appointed  to  the  office  through  the 
fneans,  instrumentality,  or  procurement  of  the  plaintiff,  it  will  be  very  difficult 
to  say  he  can  have  any  right  to  maintain  this  action.  It  was  the  duty  of  the 
defendant,  when  appointed,  to  receive  the  money  in  question ;  he  had  no 
option  under  the  Statute,  and  this  was  well  known  to  the  plaintiff  at  the 
time  of  his  appointment."  In  Like  v.  How  {e),  Sir  Jamee  Mansfield,  C.  J., 
held  that  a  bankrupt  could  not  turn  round  and  sue  his  assignees. — [  Tindal, 
^'  J. — Because  the  bankrupt  had  gone  round  to  his  creditors  and  solicited 
them  to  vote  for  those  assignees.]— So,  here  the  plaintiff  requested  the  com- 

(M  9  Eaat.  378.  (d)  10  Bing.  106. 

{c)  9  B.  &  Cres.  577.  {e)  6  Esp.  20. 
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Com.  Pleat,  missioner  to  appoint  an  assignee. — [  Ttndal,  C.  J. — But  the  defendant  vas 
MuMK  ^^^  aware  of  that  fact :  he  was  appointed  in  the  ordinary  maner.  That  is  the 
difficulty  in  which  you  are  entangled.  In  the  case  you  cite,  the  conduct  of  tlie 
plaintiff  must  have  induced  the  defendants  to  suppose  that  the  bankrupt  dki 
not  intend  to  dispute  the  commission.] — Clarke  v.  Clarke  (/)  was  an  action 
of  trover  brought  by  a  bankrupt  to  dispute  the  validity  of  the  cooiniissioo. 
and  Mr.  Justice  Heath  said,  "  The  bankrupt  might  submit  to  the  commission, 
but  he  need  not  take  any  part  in  any  thing  done  under  it,  nor  shew  his 
acquiescence  under  it.  The  action  cannot  be  sustained,  the  plaintiff  must 
be  called."  To  the  same  effect  are  WaUon  v.  Hose  (^),  and  Exparte 
Leigh  (A). 

Wilde,  Serjt.,  in  reply. — ^The  appointment  of  the  defendant  as  assignee  was 
the  act  of  the  commissioner,  and  the  special  verdict  finds  that  he  was  ap- 
pointed for  the  very  purpose  of  enabling  the  plaintiff  to  dispute  the  validity 
of  the  commission,  and  to  prevent  the  estate  from  being  wasted.  The  sup- 
posed acquiescence  of  the  plaintiff  is,  therefore,  a  matter  which  cannot  now 
be  entertained.  The  question  is,  to  whom  does  the  money  belong,  which  '^ 
now  sought  to  be  recovered  ?  No  person  except  the  defendant  claims  it,and 
the  verdict  finds  that  the  legal  title  is  in  the  plaintiff.  In  Exparie  Lei(fh(hl 
the  bankrupt  had  supported  the  commission ;  and  WaUon  ▼.  Han  (^) 
was  supposed  to  follow  Goldie  v.  Guneton  (t).  There  was  nothing  in  \h 
eonduct  of  the  plaintiff  which  was  calculated  to  surprise  the  defendant,  for 
he  gave  notice  to  the  commissioner  that  he  intended  to  dispute  the  validitr 
of  the  commission. 

TiNDAL,  C.  J. — This  cause  was  sent  down  for  trial  a  second  time,  becauK 
it  was  doubtful  whether  the  plaintiff  had  not  taken  steps  to  procure  the  ap- 
pointment of  the  defendant  as  assignee,  and  on  that  point  the  Court  wiglK<} 
to  be  informed,  because  if  it  had  appeared  that  the  plaintiff  had  procured  the 
appointment  of  the  defendant,  the  case  would  be  similar  to  Like  v.  Hok(j\ 
But  it  appears  to  me  that  the  circumstances  of  this  case  do  not  bring  it  withb 
that  authority.  The  plaintiff  here  was  not  instrumental  to  the  appointincii' 
of  the  defendant,  further  than  that  he  went  to  the  commissioner  and  requested 
him  to  appoint  an  official  assignee,  as  well  to  protect  his  property  from  hang 
wasted,  as  to  enable  him  to  investigate  the  validity  of  the  petitioning  cre- 
ditor's debt.  It  does  not  appear  that  there  was  any  communication  of  ihe 
circumstances  between  the  commissioner  and  the  defendant,  but  the  latter 
became  assignee  by  the  due  course  of  law,  and  was  in  the  same  situation  as 
an  ordinary  assignee.  But  it  is  contended  that  by  the  special  verdict,  it  ap- 
pears that  there  has  been  a  sufficient  acquiescence  in  the  appointnoent  on  the 
part  of  the  plaintiff,  to  prevent  him  from  raising  the  present  question.  No» 
the  first  observation  is,  that  in  considering  the  special  verdict  we  are  not  at 
liberty  to  draw  any  inferences  ;  every  fact  should  be  stated  one  way  w  ^^ 
other.  But  even  if  we  were  to  draw  an  inference,  I  could  not  come  to  tw 
conclusion  which  is  contended  for,  inasmuch  as  it  is  stated  that  the  plwntifl 
disputed  the  validity  of  the  commission  on  the  ground  of  the  insufficiency  « 

(/)  6  Esp.  61.  (t)  4  Camp.  381. 

(^)  8  R  A:  Cten.  158.  (»  6  Esp.  20. 

ih)  8  Glynn  &  J.  939. 
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the  petitioning  creditor's  debt.  And  it  seems  to  be  an  answer  to  this  objection      Com^PUas, 

tbat  the  special  verdict  finds  as  a  fact,  that  there  was  no  sufficient  petitioning 

creditor's  debt ;  and  putting  the  doctrine  of  estoppel  as  high  as  it  can  be 

placed,  1  have  always  understood  that  the  Court  must  take  notice  of  the 

truth  which  appears  on  the  record.     In  Co.  Lit,  352  (b),  it  is  said,  "  Where 

the  veritie  is  apparent  in  the  same  record,  then  the  adverse  party  shall  not 

be  estopped  to  take  advantage  of  the  truth,  for  he  cannot- be  estopped  to 

allege  the  truth  when  the  truth  appeareth  of  record.*'     The  same  doctrine  is 

recognised  in  Ludford  v.  Barber  {k).  Then  the  next  question  is  whether  this  is 

a  case  in  which  a  previous  demand  was  necessary.     The  defendant  must  be 

considerad  as  if  he  was  an  ordinary  assignee  (/),  and  the  question  is  whether 

such  an  action  may  not  be  brought  against  an  assignee  to  recover  money  had 

and  received,  without  making  a  previous  demand.     If  the  commission  is  void, 

the  money,  ex  vi  lepie,  becomes  the  money  of  the  plaintiff :  and  under  such 

circumstances  I  am  not  aware  that  a  previous  demand  is  necessary  to  entitle 

the  plaintiff  to  recover.  It  is  a  common  way  to  try  the  validity  of  a  commission, 

bj  an  action  of  trespass,  and  as  that  is  an  action  in  which  no  previous  demand 

need  be  made,  the  plaintiff  may  surely  waive  the  tort  and  bring  his  action 

ibr  money  had  and  received.     I  am  therefore  of  opinion  that  no  demand  was 

necessary^  and  that  our  judgment  must  be  for  the  plaintiff. 

Gas£LBB,  J. — As  to  the  acquiescence  of  the  plaintiff,  this  case  differs  from 
Uke  V.  How  (ffi),  because  there  the  bankrupt  went  about  amongst  his 
creditors  requesting  votes  for  the  assignees,  and  in  Goldie  v.  Guneton  (n), 
the  plaintiff  had  obtained  his  discharge  out  of  custody  on  the  ground  of  his 
being  a  bankrupt.  But  there  is  nothing  in  this  case  to  shew  acquiescence 
on  the  part  of  the  plaintiff.  As  to  the  necessity  of  a  demand,  it  is  clear  upon 
the  facts  stated  that  if  a  demand  had  been  made,  it  would  not  have  been 
acceded  to,  and  even  if  it  were  necessary,  it  would  have  been  waived  by  the 
defendant  setting  up  a  title  in  himself.  It  is  said  that  this  is  a  hard 
case  against  the  defendant,  and  Lord  Hardwicke  has  said,  that  assignees 
ought  to  be  protected,  and  no  doubt  the  Court  of  Chancery  will,  in  some 
cases,  mterfere  by  injunction.  But  why  did  not  the  defendant  apply  to  that 
Court  ?  probably  the  reason  was  that  he  could  not  go  with  clean  hands,  and 
therefore  he  was  well  aware  the  Court  would  not  assist  him. 

BosANQVBT,  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  our  judg- 
nient.  Two  points  arise  in  the  case.  The  first.  Whether  an  official  assignee, 
appointed  in  the  usual  course,  is  in  the  same  situation  as  an  ordinary  assig- 
nee; and  the  second,  whether  there  are  any  particular  circumstances  in  this 
case  to  prevent  the  plaintiff  from  succeeding  in  his  action.  The  first 
question  has  been  determined  by  this  Court  in  the  affirmative,  in  Aiunk  v. 
Clarke  (o).  As  to  the  second  question,  it  is  contended  for  the  defendant, 
that  the  plaintiff  has  acquiesced  in  the  appointment  of  the  defendant  as  assig- 
^^1  but  I  think  the  acquiescence  ought  to  be  laid  out  of  the  question,  for 
the  verdict  finds  as  a  fact  that  there  was  no  valid  petitioning  creditor's  debt ; 
we  are  therefore  not  at  liberty  to  enter  into  a  consideration  of  the  cimim- 

(*)  1  T.  R.  86.  in)  4  Camp.  N.  P.  C.  S- 

O  Mwdt  ▼.  Clarke,  10  Bing.  10'  (o)  10  Bbg.  106. 

t"»)  6  Esp.  80. 
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Qm.  Pkofi  ataoees  to  Mcertain  if  there  t^as  an  acquiescence,  but  independently  of  tha:, 
UovK  ^^  ^^  ^^^  ^^  liberty  to  make  the  inquijry,  I  do  not  see  any  thing  to  wamm 
p*  ^  any  such  inference,  for  as  long  ago  as  1824,  the  plaintiff  disputed  the  Taliditv 
of  the  commission;  and  in  1831,  it  appears  that  he  applied  to  one  of  the 
commissionera  to  appoint  an  official  assignee  to  the  ccmunission ;  and  fur 
what  purpose  ?  For  the  purpose  of  inquiring  into  tiie  validity  of  the  petitka* 
ing  creditor's  debt,  and  also  to  take  care  of  the  property,  in  order  that  the 
estate  might  not  suffer  whilst  he  was  disputing  the  conuniasioD.  There  was 
therefore  no  evidence  which  could  induce  a  jury  to  say  that  the  plaintiff  had 
acquiesced  in  the  commission :  nor  do  I  think  the  plaintiff  is  prevented  ftfXB 
recovering  the  money  which  has  been  received  by  the  defendant  as  official 
assignee,  for  it  is  still  remaining  in  his  hands.  This  case  diflers  from  Liig 
T.  Haw  (p),  for  here  the  defendant  merely  desired  the  commissioner  to  exe- 
cute his  authority  and  to  appoint  an  assignee,  and  having  done  so,  it  appearf; 
that  no  eonununication  of  the  circumstances  of  the  case  was  made  to  tbt* 
defendant,  who  was  therefore  af^inted  official  assignee  by  the  commissioner 
in  the  ordinary  course,  and  he  accepted  the  appointment,  subject  to  tbo 
liabilities  of  an  official  assignee,  which  are  the  same  as  those  of  ordinan* 
assignees.  The  only  remaining  point  is,  that  no  notice  appears  to  have  hm 
given  requiring  the  defendant  to  pay  over  the  money  to  the  plaintiff;  bat  i 
the  defendant  is  in  the  same  situation  as  an  ordinary  assignee,  and  as  tk 
money  is  the  plaintiff's  property,  and  it  remained  in  the  defendant's  hand.^ 
I  do  not  think  ^y  demand  was  necessary.  If  we  were  at  liberty  to  draw  an 
inference  from  the  facts  stated,  there  could  have  been  no  doubt,  because  tk 
defendant  claimed  a  title  to  hold  the  money. 

Judgment  for  the  p]aintiff(?). 

(p)  6  Esp.  20.  iqy  Mr.  J.  Park  was  absent  at  chamber. 


Sm>.3d,  McDonnell  v.  Brooke. 

In  an  action  for  HPHIS  was  an  action  brought  against  the  defendant  for  malicioualy  and  vith- 

Md^without  ^^^  probable  cause,  causing  the  plaintiff  to  be  taken  into  custody  on  a 

probable  cause,  charge  of  felony.     At  the  trial  before  Denmant  C.  J,  at  (he  last  Gloueetiir 

pli^i^  to\e  Assizes  it  was  in  evidence  that  the  plaintiff  had  been  a  servant  to  the  defendant, 

charged  with  a  am)  that  being  discharged  from  his  service  she  quitted  hi$  house,  and  at  thai 

TOsni^'tharthe  time  took  away  a  trunk  and  a  cloak  belonging  to  him.     The  defendant,  hav- 

c^°^^he  "*»  ^*®^  informed  of  this  circumstance,  wrote  a  letter  to  the  plaintiff  awl 

plaintiff;  his  requested  her  to  return  the  articles  she  had  taken  away;  and  intimated, if 

aSSS^'Ttronk  ^^^y  ^®^  not  returned  by  the  next  Saturday y  that  on  the  following  Mfmda^ 

and  other  arti-  criminal  proceedings  would  be  instituted  against  her.    The  plaintiff  bein? 

hirsernce;^^  absent  from  home,   did  not  receive  this  letter;  but  on  Saturdtnf  the  ^ 

judge  left  the  feudant  obtained  a  warrant  and  caused  her  to  be  taken  into  custody: 

Bonable  and*^"^  she  was  kept  in  the  custody  of  the  constable  until  Monday,  when  do 

totheji^^  further  proceedings  being  taken,  she  was  discharged.     The  learned  judge 

Mdd,  that  this  left  it  to  the  juiy  to  say,  first,  whether  the  defendant  had  reasonable  and 

^iOT,bwIwie  probable  cause  to  institute  the  proceedings :  and,  secondly,  whether  he  acted 

in  aomecaaea  maliciously.     The  jury  found  a  verdict  for  the  plaintiff,  damages  50/. 

the  reasonable  ^  o     ^ 

and  probable  canse,  aa  well  as  the  question  of  malice,  may  be  left  to  the  jury. 


Bbookx. 
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PitUi  moved  for  a  new  trial  on  the  ground  of  misdirection.    The  first  Cem,PUai. 

question  was  for  the  judge  and  not  for  the  jury,  Blackford  v.  Dod  (a\  M'DoimvLL 
where  probable  cause  was  decided  as  a  question  of  law  by  the  judge.     Wil~       ^^  «^ 
iunns  Y.  Taylor  (6),  Davis  v.  Hardy  (c),  are  to  the  same  efiect. 

TncDALyC.  J. — ^This  comes  within  that  class  of  cases  where  the  reasonable 
and  probable  cause  depends  upon  a  chain  of  circumstances,  such  as  from 
whence  the  trunk  was  taken,  to  what  place  it  was  taken,  and  under  what 
particular  circumstances,  all  of  which  form  the  substratum  of  the  case. 
This  was  not  a  dry  question  of  law,  and  1  am  not  disposed  to  disturb  the 
verdict. 

Park,  J.  concurred. 

GASELBBy  J. — ^Fn  cases  similar  to  the  present  I  have  often  taken  the  opinion 
of  the  jury. 

BosANQUET,  J. — Considering  the  nature  of  the  facts  the  question  was 
properly  left  to  the  jury. 

Rule  refused  (d), 

id)  2  B.  &  Ado.  179.  (d)  See  Ravenga  r.  Mcfnioih,  8  B.  & 

ib)  6  Bbg.  183.  C.  69S ;  Nichoiion  v.  Coghilt,  4  a  &  C. 

(c)  6  B.  &  Crcf.  895.  81. 


HOOKEN  V.    TOOKE.  Nov,  86A. 

^J^REMENERE  applied  for  a  distringas  to  compel  an  appearance  to  a  writ  To  obuin  a  dU- 
of  summons.   No  copy  of  the  writ  had  been  left  at  the  supposed  residence  Jf  XMrit  dP^ 
of  the  defendant,  because  the  parties  who  answered  the  inquiries  had  stated  summons  must 
that  the  defendant  had  never  lodged  with  them,  and  that  they  knew  nothing  d^fend«*nV?* 
about  him.  supptwed  ad« 

dreu,  although 
the  parties  re- 

Per  Cmiam. — ^A  copy  of  the  writ  of  summons  must  be  left  in  the  usual  ^^  "JJ** 
manner.  that  they  have 

Distringas  refused.       ^^^^ 


Doe  d.  Bawden  and  an!  t;.  Roe.  Aov.  asuk. 

JMTELLOR  applied  for  a  rule  requiring  the  lessors  of  the  plaintiff  to  give  Where  one  of 

security  for  costs,  upon  an  affidavit  which  shewed  that  one  of  them,  who  STphtbtur**^ 

claimed  as  landlord  of  the  premises,  had  been  abroad  for  fourteen  years,  and  »  abroad,  the 

that  the  other  was  in  this  country,  but  was  believed  to  be  in  bad  circumstances  not^en^tled  to 

and  without  any  claim  in  his  own  right.  •ecurityforhis 

costs. 

Per  Curiam. — The  defendant  has  the  person  of  the  lessor  of  the  plaintiff, 
who  is  not  abroad,  as  a  security. 

Rule  refused. 
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Com,  Pleat. 

Nov.26{h, 

The  affidavit  of 
debt  was  for 
money  lent  ge- 
nerally, and 
the  indorse- 
ment on  the 
capiat  atated 
the  debt  to  be 
due  on  a  pro- 
missory note : 
HM,  not  to  be 
a  rarianoe. 


Patterson  v.  Habbbrshan. 

^HE  defendant  was  arrested  on  an  affidavit  made  by  the  plaintiff  for  740/. 

for  money  lent  by  the  plaintiff  to  the  defendant.     By  the  indorsemeDi 

on  the  back  of  the  writ  of  capias,  the  plaintiff  stated  his  claim  to  be  **  for 

740/.  and  upwards,  for  money  due  on  a  promissory  note  and  interest  thereon.'" 

Stammers  moved  for  a  rule  to  discharge  the  defendant  out  of  castodr, 
upon  the  ground  that  there  was  a  variance  between  the  affidavit  to  hold  to 
bail  and  the  writ. 


TiNDAL,  C.  J.-^This  is  not  a  variance.     The  promissory  note  is  evidence 
of  money  lent. 

Rule  refused. 


Ab«,6A. 


Serriee  of  a  de- 
claration in 
ejectment  on 
the  wife  of  the 
son  of  the  te« 
naot  on  the 
premises,  heid 
to  be  sufficient 
to  ^rant  a  rule 
urn  for  judg- 
ment against 
the  casual 
ejector,  where 
it  appeared  that 


Doe  d.  Potter  v.  Roe. 

W/jf/'ILDE,  Serjt.,  moved  for  judgment  against  the  casual  ejector.     Tbe 
declaration  in  ejectment  had  been  served  upon  the  wife  of  the  son  of 
the  tenant,  on  the  premises ;  it  was  sworn  that  the  tenant  was  in  America, 
and  that  his  son  managed  his  business  in  his  absence. 

TiNDAL,  C.  J. — ^This  is  like  the  case  of  Fenn  d.  Knight  v.  Dean  (a).    Take 
a  rule  ni#t',  which  must  be  served  upon  the  son. 

Rule  granted. 

the  tenant  was  in  Americat  and  that  his  son  managed  his  business. 

(a}  Barnes,  192. 


iVbo.  14/Jk. 


Ball  v.  Stafford. 


Money  paid 
into  Court  in 
lieu  of  bail  can- 
not be  trans- 
ferred to  the 
accotmt  of  a 
payment  into 
Court. 


nPHE  defendant  being  arrested  on  a  writ  of  capias  for  200/.  he  deposited 
that  sum  with  the  sheriff,  which  was  subsequently  paid  into  court  in  liea 
of  giving  bail,  with  10/.  as  a  security  for  the  costs,  under  7  &  8  Geo,  4,  c.  71, 
sec.  2. 

/.  Bay  lei/  moved  that  81/.^  part  of  the  above  sum,  might  be  transferred  to 
the  account  of  a  payment  into  Ck>urt  to  that  amount. 

The  Ck>URT  refused  the  rule  upon  the  authority  of  Stultz  v.  Heneage  (a). 

Rule  refused. 


(a)  10  Bing.  561. 
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Sewell  v.  Brown.  ^^^^^i,^- 

Noo.22tL 
JfP    V.  LEE  moved  for  a  di^iringM  under  2  Wm.  4,  c  39,  sec.  3.     The   A  dittrm- 

writ  of  summons  issued  on  the  29th  oi  January,  and  the  last  attempt  f^edwheTethe 
to  seire  it  was  made  on  the  4th  of  May,  '^^  °I*?T" 

"^  mons  hid  been 

issued  more 

TiNDAL,  C.  J. — ^T  feel  great  doubt  whether  a  distringas  can  issue  upon  a  JJJ^tSHJ '^„d 
writ  which  has  ceased  to  have  any  operation  (a).     The  writ  ought  to  have  without  being 

«  i.*        J  continued  by  aa 

been  contmued.  ,w£,„  .^t  ^;«« 


The  other  judges  concurred. 


ali'ts  writ  (8( 
2  Wm.  4,  c. : 
see.  10.) 


Order  refused. 

i  thereof.  bi 
Dtioaed  by 
force    for    more    than  four    calendar      pluries,  at  the' case  may  require. 


{a)  By  9  Wm.  4.  c.  S9,  lec.  10,  it  ie      months  from  the  date  thereof,  but  every 
enicied,  that  no  writ  of  summons  shall  be      such  writ  may  be  continued  by  €Uia$  or 


Fife  v.  Bruyere.  Abr.2ii*. 

A  CTION  on  a  promissory  note.  The  plaintiff  signed  interlocutory  judgment.  In  the  cue  of  a 

for  want  of  a  plea,  on  the  24th  of  June,  and  obtained  a  rule  to  compute  underVpecil^ 
principal  and  interest  on  the  5th  of  November,  circumsunces, 

"^  "^  the  Court  or- 

dered the  pro- 

Humfrey  obtained  a  cross-rule  to  set  aside  the  judgment  for  irregularity,  thonotary,  in 

but  it  was  held  that  the  application  was  made  too  late :  he  then  referred  to  principal  and 

an  affidavit  made  by  the  defendant  which  stated  that  the  promissory  note  was  p"omfMory  * 

given  for  an  inadequate  consideration,  and  that  in  consideration  of  the  note,  n^^te,  to  inquire 

the  plaintiff  had  agreed  to  give  up  certain  bills  of  exchange,  which  he  had  deration Tm^^' 

Delected  to  do.   He  therefore  submitted  that  if  the  rule  to  compute  principal  ^^'^^  ^^^  ^o^^ 

and  interest  should  now  be  made  absolute,  the  defendant,  who  was  a  prisoner,  to  decide  on  the 

would  be  greatly  aggrieved,  because  the  prothonotary  had  no  power  to  order  ^©^d  do^"''^ 
these  bills  to  be  given  up,  although  he  might  be  satisfied  that  that  would  meet 
the  justice  of  the  case ;  nor  had  he  any  power  to  inquire  into  the  considera- 
tion for  which  the  note  was  given. 

TiWDAL,  C.  J. — The  whole  matter  may  be  referred  to  the  prothonotary 
under  the  rule  to  compute,  and  he  may  decide  upon  the  facts  as  a  jury  would 
do,  after  this  intimation  given  in  open  court. 

Humfre^s  rule  discharged  with  costs. 

Wilde,  Serjt.,  shewed  cause.       ^  Rule  discharged. 

Lord  Paget  v.  Stockley.  ivbv.  26^. 

^  RULE  had  been  obtained  to  set  aside  the  service  of  a  writ  of  capias  for  The  proper  in- 
irr^;ularity,  and  to  discharge  the  defendant  out  of  custody.  The  irregu-  ^*5^^^  * 

went  of  the  debt,  Ac,  is  "  within  four  days  from  the  feme*,"  but  a  mistake  in  this  respect 
niay  he  amended  on  payment  of  costs. 

VOU  I.  Z 
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Com.  Pleat. 
Lord  Paobt 

V. 

Stockuct. 


larity  was,  that  in  the  copy  of  the  writ  the  indorsement  as  to  the  payment  o( 
debt  and  costs  was,  if  the  same  should  be  paid  **  within  four  days  from  the 
execution  thereof."     The  form  in  2  Reg.  U.  T  2  Wm.  4,  is  "  serrice." 

Talfourd,  Serjt.,  shewed  cause. — ^He  admitted  the  word  ser?ioe  ought  to 
have  been  used,  but  cited  Shirley  v.  Jacobs  (a),  as  an  authoiity  that  the 
plaintiff  might  amend  on  payment  of  costs. 


Per  Curiam. — ^Jt  is  now  the  invariable  practice  at  chambers  to  amend  sik^ 
an  irregularity  as  this  on  payment  of  costs  (6). 


(a)  8  Dow.  P.  C.  101.  be  irregolar. 

(6)  In  Hooper  y.  Waller,  1  Or.  Mee.»       1  Gale,  17. 
ft  Rofcoe,  4S7»  the  word  arreii  was  held  to 


See  also  SuUon  t.  Buryu, 


2Vbo.l6A. 


In  re  Trustees  of  Barber. 


The  British 
CoD»ul  at  a  fo- 
leim  fK>rt  hat 
autnority, 
under  6  Geo.  4, 
c.  87,  sec.  20, 
to  certify  the 
handwriting 
and  authority 
of  a  commis- 
aioner  who  re- 
ceiyea  the  ac- 
knowledgment 
of  a  married 


npHE  acknowledgment  of  a  married  woman  had  been  taken  in  a  foreigo 
place  before  a  commissioner  duly  appointed,  but  the  affidavit  was  certi6ed 
before  a  British  consul,  and  not  before  a  notary  public. 

Talfourd,  Serjt.  moved  that  the  officer  of  the  court  should  file  the  ceri^ 
cate  of  acknowledgment.  In  Exparte  Hutchineon  (a)  it  was  doubtrd 
whether  a  consul  had  power  to  administer  an  oath  by  which  a  defendant 
could  be  held  to  bail.  But  by  Stat.  6  G.  4,  c.  87,  s.  20  (6),  British  consuls 
are  empowered  to  do  every  notarial  act  which  a  notary  could  be  required 
to  da 

Our.  adv.  tuk 


TiNDAL,  C.  J. — ^We  are  of  opinion  that  the  Statute  empowers  the  consol 
to  certify  the  handwriting  and  authority  of  the  commissioner :  this  omy  ^ 
fairly  included  in  the  power  "  to  do  and  perform  all  notarial  acts  which  any 
notary  public  could  be  required  and  is  by  law  empowered  to  do.^' 

Application  grsnted. 


(a)  1  M.  &  P.  559. 

(6)  Sec.  90  eoacta,  **  That  every  con- 
tal  geneiBl,  or  conaal  appointed  by  his 
Majesty  at  afiy  foreign  port  or  place,  shonld 
in  fldl  caaes  have  the  power  of  administer- 
ing an  oath  or  affirmation  whenever  the 
same  shall  be  required,  and  should  also 
have  power  to  do  all  such  notarial  acts  as 
any  notary  public  may  do ;  Be  it  therefore 
enacted,  that  it  shall  and  may  be  lawful 
for  any  and  every  consul  general,  or  consul 
appointed  by  his  Majesty,  at  any  foreifro 
port  and  place,  whenever  he  shall  be  thereto 
required,  and  whenever  he  shall  see  neces- 
sary, to  administer,  at  such  foreign  port 
or  place,  any  oath,  or  take  any  affidavit 
or  affirmation  from  any  person  or  persons 
whomsoever,  and  also  to  do  and  perform, 
at  such  foreign  port  or  place,  all  aad  every 


notarial  acts  or  act  which  any  notary  p«W« 
could  or  might  be  reouired  and  ii  b^^w 
empowered  to  do  within  the  United  Kinfj 
dom  of  Great  Britain  and  Ireland  i  »w 
every  snch  oath,  affidavit,  or  affirntw*. 
and  every  such  notarial  art.  admioistere^. 
sworn,  affirmed,  had  or  done  by  or  before 
such  consul  general  or  coasol,  ihall  ^^ 
good,  valid,  and  eflTectaal.  andihs/io^« 
like  force  and  effect,  to  all  intents  ind  F* 
poses,  as  if  any  such  oath,  affidavit,  or  a^ 
mation,  or  notarial  act  '^P^^^'J^ 
been  administered,  sworn,  aifinnw.  I**", 
or  done  before  any  justice  of  ih«  lP*ff  ■  !J 
notary  public  in  any  part  of  the  tfl"'J 
Kingdom  of  Great  BrUain  and  IreiaM'^ 
before  any  other  legal  or  cocapetdit  tvtb*- 
rity  of  the  like  nature." 
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Whittaker  and  o?  t\  Mason.  ^^»;iJ2^ 

T^EMURRER  to  replication  in  assumpsit. — ^The  declaration  stated  that  Th«  repHcfttion 

the  plaintifTs,  <yn,  &c.,  put  up  and  exposed  to  sale  divers  large  quantities  app7j!cable^in^^ 

of  goods,  to  wit,  &c.,  50,000  books,  and  6,000  stereotype  plates,  under  and  M»«n»pjit 

subject  to  the  following  conditions  of  sale ;  that  is  to  say  : — Amounts  under  doe*  not  tdmit 

10/.  to  be  paid  for  in  ready  money;  four  months'  credit  for  10/. ;  four  and  J!*|5^^n*t5ie 

e^t  months  for  20/. ;  four,  eight,  and  twelve  months  for  50/. ;  four,  eight,  d^laration, 

twelve,  and  sixteen  months  for  100/.  and  upwards ;  to  be  settled  by  bills  SSn-pirlbnTi-*' 

(with  security,  if  required),  divided  according  to  the  above  terms;  dated  *»«•;  therefore 

Nov.  5,  1834 ;  imperfections  to  be  applied  for  within  fourteen  days  after  the  tion wm^m' 

books  were  delivered : — as  by  the  said  conditions  of  sale,  reference  being  I?  ^f  *\^'  where 

1  1  •  j>  II  A    11      1  •  I     ^"*  aecl*r«lion 

thereunto  had,  will  amongst  other  things  more  fully  appear;  of  all  which  watfortbr^tch 

said  premises  the  defendant,  to  wit,  &c.,  had  notice ;  and  that  thereupon  the  Sot  payfng  for 

defendant  then  became  the  purchaser,  according  to  the  said  conditions  of  s^o^  oy  bilia 

sale,  of  divers  large  quantities  of  the  said  goods,  to  wit,  &c.,  at  and  for  7nd  the  plea^' 

divers  prices  and  sums  of  money,  as  to  the  same  quantities  of  goods  respec-  "^  ^}  *  ^^' 
\  _  _  lilt.     •««  11       ■•^1  torn  or  trade 

tively  then  agreed  upon  between  and  by  the  plaintiffs  and  the  defendant  that  luch  te- 

respectively,  and  amounting  in  the  whole  to  a  sum  of  money  exceeding  100/.,  g"vJJf^henTt' 
to  wit,  261/.  4«.  2d.;  and  thereupon  in  consideration  of  the  premises,  and   wai demanded 
that  the  plaintiffs,  at  the  request  of  the  defendant,  had  then  promised  the  m^diTwere  de- 
defendant  to  perform  and  fulfil  all  things  in  the  said  conditions  of  sale  "^{J?^.. 
contained  on  their  part  to  be  performed  and  fulfilled,  he  the  defendant  rrplication  <<• 
then  promised  the  plaintiffs  to  perform  and  fulfil  every  thing  in  the  said  ^^iy^^^^l^L 
conditions  of  sale  on  his  part  and  behalf,  as  such  purchaser  as  aforesaid,  to  pHcable  in  as- 
be  performed  and  fulfilled;  and   the  plaintiffs  in  fact  say,  that  they  did,  »"«?•"» 9 «•'•• 
thereupon,  to  wit,  on  the  5th  November,  in  the  year  aforesaid,  deliver  to  the 
defendant,  and  the  defendant  then   received  from  them  the  said  several 
quantities  of  goods  so  purchased  by  the  defendant  as  aforesaid,  and  that 
fourteen  days  after  such  delivery  and  receipt  was  long  since  elapsed,  and 
that  imperfections  were  not  applied  for  in  respect  of  the  same  goods,  or  any 
of  them  within  such  fourteen  days ;  and  although  the  plaintiff  thereupon,  to 
wit,  on,  &c.,  required  the  defendant  to  settle  with  him  for  the  said  several 
quantities  of  gt)ods  so  purchased  by  him  as  aforesaid,  by  bills,  with  security, 
divided  according  to  the  terms  in  that  behalf  of  the  said  conditions  of  sale  ; 
and  although  the  plaintiffs  have  always  hitherto,  from  the  time  of  the  said 
delivery,  been  ready  and  willing  to  receive  from  the  defendant  bills  with 
security,  divided  as  aforesaid,  for  the  said  sum  of  money,  to  wit,  the  sum  of 
2B\L  49.  2d.,  whereof  the  defendant  then  had  notice,  yet  the  defendant  has 
disregarded  his  said  promise,  and  did  not,  nor  would   when  he  was  so 
required  by  the  plaintiffs  as  aforesaid,  or  at  any  other  time,  settle  for  the  said 
goods  so  purchased  by  him  as  aforesaid,  by  such  bills  with  security  as 
aforesaid,  or  otherwise  howsoever,  but  has  hitherto  wholly  neglected  and 
refused  so  to  do;  and  then,  to  wit,  on  the  day  and  year  last  aforesaid, 
discharged  the  plaintifi  from  tendering  to  him  such  bills,  to  be  accepted  and 
delivered  by  him  with  security  as  aforesaid,  to  the  plaintiffs,  contrary  to  the 
sdd  conditions  of  sale  and  the  said  promise  of  the  defendant. 

FUa  .^— And  the  defendant  says,  that  by  and  according  to  the  coarse  of 
dealing  and  usage  of  and  amongst  booksellers  in  London  aforesaid,  in  tlie 
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way  of  their  trade  and  business  there,  long  before  and  at  the  time  of  the 
putting  up  and  exposing  to  sale  by  th^  plaintiffs  of  the  said  goods  and  chattels 
in  the  said  declaration  in  that  behalf  mentioned,  and  of  the  said  defendant 
becoming  such  purchaser  as  in  the  said  declaration  is  alleged,  used  and 
approved  of,  when  goods  are  sold  in  London  aforesaid,  by  booksellers,  or  a 
bookseller  there  to  other  booksellers,  or  another  bookseller  there  in  the  way 
of  a  bookseller's  trade  and  business,  under  and  subject  to  the  like  con- 
ditions of  sale  as  those  in  the  said  declaration  mentioned,  the  securitj  in 
such  conditions  mentioned,  if  the  seller  will  require  the  same,  is  t4>  be 
required  before,  or  at  the  time  the  goods  are  delivered  to  and  taken  awaj 
by  the  purchaser  thereof,  and  not  afterwards,  of  which  course  of  dealing 
and  usage  the  plaintiffs,  at  the  time  of  the  putting  up  and  exposing  to  sale 
by  them  of  the  said  goods  and  chattels  in  the  said  declaration  mentioned, 
and  of  the  defendant  becoming  such  purchaser  as  aforesaid,  to  wit,  on,  &c., 
had  notice ;  and  the  defendant  further  saith,  that  the  said  goods  so  alleged 
to  have  been  sold  by  the  plaintiffs  to  the  defendant,  as  in  the  said  declaration 
is  mentioned,  under  and  subject  to  the  said  conditions  of  sale,  were  so  sold 
in  London  aforesaid,  by  the  said  plaintiffs,  then  being  booksellers  there,  to 
the  defendant,  then  also  being  a  bookseller  there,  in  the  way  of  a  booksellers 
trade  and  business  there,  and  were  so  sold  as  aforesaid,  subject  and  accord- 
ing to  the  said  usage  and  course  of  dealing;  and  the  defendant  further 
saith,  that  after  the  time  of  his  becoming  such  purchaser  of  the  said  goods  as 
in  the  declaration  is  mentioned,  to  wit,  on,  &c.,  the  same  goods  were  delivered 
by  the  plaintiffs  to  the  defendant,  and  taken  away  by  him ;  and  that  he  the 
defendant,  always  from  the  time  of  his  becoming  such  purchaser  of  the  said 
goods  and  chattels  as  in  the  said  declaration  is  mentioned,  until  and  at  the 
time  when  the  same  goods  were  so  delivered  to  and  taken  away  by  him  as 
aforesaid,  was  ready  and  willing  to  settle  and  pay  for  the  same  goods,  by  hiil!^ 
with  security  if  required,  according  to  the  said  conditions  of  sale  and  the  said 
course  of  dealing  and  usage;  and  ihat  he  the  defendant,  always  from  aod 
after  the  time  when  the  said  goods  were  so  delivered  to  and  taken  away  bj 
him  as  aforesaid,  was  ready  and  willing  to  settle  and  pay  for  the  said  goodf 
by  bills,  according  to  the  said  conditions  of  sale  and  the  said  course  d 
dealing  and  usage;  but  that  the  plaintiffs  did  not  at  any  time  before, or 
when  the  said  goods  were  so  delivered  to  and  taken  away  by  the  defendant 
require  security  for  the  said  goods,  or  require  the  defendant  to  settle  for  (he 
said  goods  by  bills  with  security,  but  wholly  omitted  so  to  do,  and  that  the 
plaintiffs  did  not  at  any  time  require  the  defendant  to  settle  or  pay  for  ihe 
said  goods  by  bills  alone,  without  security ;  and  further,  that  the  plaintiffs 
always  after  the  same  goods  were  so  delivered  to  and  taken  away  by  ^he 
defendant  as  aforesaid,  to  wit.  on  the  same  day  and  year  last  aforesaid,  and 
often  afterwards,  wholly  refused  to  take,  accept,  or  receive  bills  for  ioe 
said  goods,  without  having  security  also;  although  the  said  defendant  wff 
the  said  goods  were  so  delivered  to  and  taken  away  by  him  as  aforesaid,  to  vit. 
on  the  same  day  and  year  aforesaid,  offered  to  the  plaintiffs  to  pay  and  settle 
for  the  said  goods  by  bills,  according  to  the  said  conditions  of  sale  and  the  said 
course  of  dealing  and  usage.    And  this  the  defendant  is  ready  to  verify. 

Replication, — That  he,  the  defendant,  at  the  said  time  when,  and  in  the 
said  count  mentioned,  of  his  own  wrong,  and  without  the  cause  by  toe 
defendant  in  the  same  plea  alleged*  committed  the  said  breach  ofpromi^'^ 
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the  said  count  mentioned,  in  manner  and  form  as  the  plaintiffs  have  above     Gmjneat. 
thereof  complained  against  the  defendant;  and  this  the  plaintiffs  pray  may 
be  inquired  of  by  the  country. 

Demurrer,  for  the  following  causes : — ^That  the  said  replication  is  double; 
also  that  the  said  replication  takes  too  large  a  traverse  m  denying  the  whole 
of  the  facts  allied  in  the  said  plea ;  also  that  the  said  replication  is  a  traverse 
de  injurid,  and  the  traverse  de  injuria  is  an  improper  and  informal  traverse 
in  an  action  of  assumpsit.  Also  that  the  said  replication  attempts  to  put  in 
issue  the  breach,  as  stated  in  the  declaration,  whereas  the  only  material 
matters  which  the  said  replication  ought  to  have  put  in  issue  were  the 
matters  of  the  contract,  as  alleged  in  the  said  plea,  and  whether  there  had 
been  any  breach  of  the  contract  as  therein  stated.       Joinder  in  demurrer. 

Addison,  in  support  of  the  demurrer. — ^The  plea  might  have  been  subject 
to  a  special  demurrer,  on  the  ground  that  it  amounted  to  the  general  issue, 
but  it  is  now  too  late  for  the  plaintiff  to  take  that  objection.  The  replication 
de  injuria  in  an  actk>n  of  assumpsit  is  bad  (a).  At  all  events  it  is  bad  in 
this  particular  case,  because  the  plea  denies  the  contract  stated  in  the  decla- 
ration, and  does  not  admit  the  promise  and  excuse  it.  In  Crogate's  case  (Jb) 
it  is  said,  "  For  the  general  plea  de  injuria  eua  propria  is  properly  when  the 
defendant's  plea  doth  consist  merely  upon  matter  of  excuse,  and  of  no  matter 
uf interest  whatsoever;"  and  that  is  recognised  in  Com, Dig,  tit. Pleader (c); 
Bankee  v.  Parker  (d)\  Taylor  v.  Markham{e).  Here  the  plea  sets  up  a 
custom  by  the  usage  of  trade,  and  that  ought  to  have  been  answered,  but 
not  by  a  replication  of  de  injuria.  In  Solly  v.  Neish  (/)  such  a  replication 
was  held  to  be  insufficient;  and  Lord  Abinger,  C.  B.  says,  "The  replication 
appears  to  be  bad,  because  the  plea  does  not  contain  matter  of  excuse,  but  a 
denial  of  the  promise.''  And  in  Selby  v.  Bardons  (g),  Lord  Tenterden,  C.  J. 
held  the  replication  de  injuria  to  be  bad,  because  it  traversed  several  distinct 
and  independent  facts.  So  here  the  plea  contains  several  material  allega- 
tions, and  the  traverse  is  too  large. 

/.  Henderson,  for  the  plaintiff! — The  plea  cannot  be  supported,  because  it 
sets  forth  an  unreasonable  and  inconsistent  custom  (A).  The  replication  is 
good.  In  Solly  v.  Neish  (/),  the  replication  was  de  injurid,  in  an  action  of 
assumpsit ;  but  the  Court  did  not  decide  that  such  a  replication  is  not  good 
in  that  species  of  action  as  well  as  in  trespass  or  replevin,  but  the  case 
was  decided  on  another  point.  There  is,  certainly,  no  instance  in  the  books 
of  such  a  replication  in  assumpsit.      Before  Selby  v.  Bardons  (t),  it  was 

Ta)  It  will  be  seen  that  the  Court  did  not  Court.    In  support  of  this  objection,  tbn 

^vle  ihis  important  question  io  the  pre-  following  cases  were  cited,   Wigglentorth 

Kot  case,  but  the  arguments  are  now  stated,  v.  DallUon,  Doug.  196 ;  Boratton  v.  Green, 

^  io  the  following  Term  the  Court  inti-  16  East,  71 ;  fVebb  v.  Plummer,  9  B.  &  Aid. 

*|^,  in  giving  judgment  in  Griffin  v.  746 ;    Holding  v.   Pigoit,  7  Bing.   465 ; 

ral««,  that  such  a  replication  is  good.  This  Yeatet  v.  Pirn,  6  Taunf.  446 ;   Holt,  59, 

^**^  will  be  reported  in  its  proper  place.  S.  C. :  and  Additon  relied  on  Letulier'M 

Kfo)  8  Rep.  67.  case,  9  Salk.  443  ;  Baker  v.  Payne,  I  Ves. 

(«)  P.  18.  jun.  459  ;  Donaldson  v.  Forster,  Abbot  on 

(<0  Hob.  76.  Shipping.  91S;  SmUh  v.  Wilson,  S  B.  & 

(«)  YelT.  157.  Adol.  728;  Clayton  v.  Gregson,  I  Harr. 

(/)  1  Gale.  280.  &  Woll.  159. 

(y)  8  B.  &  Ado.  la  (i)  3  B.  &  Ado.  2. 

(A)  This  pobt  was  not  decided  by  the 
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Com.  Pleoi.  very  doubtful  whether  it  could  be  u*ed  in  replevin ;  and  in  (hat  case  Parke, 
J.  observes,  that  the  proposition  in  Jon$9  v.  KiUhen  (J),  that  the  replicatkn 
de  injuria  could  only  be  allowed  in  actions  of  personal  injuries,  is  too  limited. 
If  the  question  is  considered  as  res  iniepra,  it  is  now  of  great  importance, 
because,  before  the  new  rules  of  pleading  were  established,  the  plea  of  the 
general  issue  was  permitted,  and  liien  a  replication  de  injurid  was  unoeces- 
sary.  But  now,  for  expediency  and  upon  general  principles  of  law,  such  a 
replication  ought  to  be  allowed.  A  defendant  may  trwrerse  every  materiaJ  (act 
in  the  declaration,  and  add  new  matter,  and  yet  the  plaintifT  will  be  compelled 
to  confine  himself  to  the  traverse  of  one  allegation,  unless  he  be  permitted  to 
reply  de  injurid.  And  it  is  no  answer  to  say  that  this  will  lead  to  a  multi- 
plictty  of  issues,  for  the  same  objection  would  apply  to  the  use  of  such  a 
replication  in  trespass  or  replevin.  In  Selby  v.  Bardans(k),  Parke,  R 
remarks  upon  this  point,  **  It  is  true  that  these  pleas  in  bar  put  in  issue  a 
great  number  of  distinct  facts ;  and  it  is  also  true  that  the  general  rule  t^ 
that  where  any  pleading  comprises  several  traversable  facts  or  all^;atioDS,  the 
whole  ought  not  to  be  denied  together,  but  one  point  alone  disputed :  and  I 
am  fully  sensible  that  the  tendency  of  such  a  rule  is  to  simplify  the  trial  of 
matters  of  fact,  and  to  save  much  expense  in  litigation.  But  it  is  quite  clear, 
that  from  a  very  early  period  in  the  history  of  the  law,  an  exception  to  this 
general  rule  has  been  allowed  with  respect  to  all  actions  of  trespass  on  the 
case,  in  the  plea  of  the  general  issue ;  and  with  respect  to  some  actions  of 
tort  in  the  replication  of  de  injurid  sua  propria  absque  ttdi  causa.  This 
replication,  where  it  is  without  doubt  admissible,  generally,  indeed  it  may  be 
said  always,  puts  in  issue  more  than  one  fact,  and  often  a  great  number. 
For  instance,  in  an  action  of  assault,  where  there  is  a  Justification  that  the 
defendant  was  possessed  of  a  house ;  that  the  plaintiff  entered  ;  that  the  de- 
fendant requested  him  to  retire,  and  he  refused ;  that  the  defendant  laid  bis 
hands  on  the  plaintiff  to  remove  him,  and  the  plaintiff  resisted ; — ell  these 
facts  may  be  denied  by  this  general  replication.*'  In  many  cases  the  same 
matters  are  pleaded  in  assumpsit  as  in  trespass,  and  it  is  very  important  that 
some  general  rule  should  now  be  established.  Looking  at  this  question  in  a 
higher  point  of  view,  the  principle  of  law  should  be  universal.  It  may  also 
be  contended  that  the  replication  traverees  the  facts  stated  in  the  plea,  and 
all  the  mattere  there  stated  make  up  but  one  united  proposition,  and  consti- 
tute but  one  defence.  Therefore  the  plea  was  not  subject  to  a  demurrer  for 
being  double,  Rowles  v.  Lusty  (I) ;  Carr  v.  Hinchcliffe  (m) ;  ffBriti^  ▼• 
Saxon  (n);  Robinson  v.  Raley(o), 

Addison,  in  reply. — It  would  be  inconsistent  with  the  spirit  of  the  nev 
rules  on  pleading,  to  allow  a  replication  de  injurid  in  an  action  of  assumpsit. 
In  Selby  v.  Bardons(p),  Lord  Tenierden,  C.  J.,  who  differed  with  the  rest 
of  the  judges,  observes,  "  I  consider  the  system  of  special  pleading*  which 
prevails  in  the  law  of  England,  to  be  founded  upon,  and  to  be  adapted  to 
the  peculiar  mode  of  trial  established  in  this  country,  the  trial  by  jury ;  aod 
that  its  object  is  to  bring  the  case,  before  trial,  to  a  simple,  and,  as  far  a^ 
practicable,  a  single  question  of  fact,  whereby  not  only  the  duties  of  the  jury 

ij)  \  Boa  &  PuL  76  (n)  2  B.  &  Cres.  908. 

ik)  3  B.  &  Ado.  10.  (o)  1  Barr.  316. 

it)  4  BiDg,  4281  (p)  3  B.  &  Ado.  16. 
(m)  4  B.  &  Cf«8.  547. 
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may  be  more  easily  and  conveniently  discharged,  but  the  expense  to  be  in-  Com.  PUcu, 
curred  by  the  suitors  may  be  rendered  as  small  as  possible.  And  experience  wmTTTKER 
has  abundantly  proved  that  both  these  objects  are  better  attained  where  the 
ibsues  and  matters  of  fact  to  be  tried  are  narrowed,  and  brought  to  a  point 
by  the  previous  proceedings  and  pleadings  ou  the  record,  than  where  the 
matter  is  left  at  large  to  be  established  by  proof,  either  by  the  plaintiff  in 
maintenance  of  his  action,  or  by  the  defendant  in  resisting  the  claim  made 
upon  him/'  The  general  issue  has  been  abolished  for  the  very  purpose  of 
narrowing  the  issue  to  be  tried,  and  thereby  to  save  expense  to  siiitors;  but 
if  this  general  mode  of  pleading  is  allowed,  the  same  inconvenience  will  ensue, 
and  a  kind  of  general  issue  will  again  be  allowed.  The  argument  as  to  the 
expediency  of  the  case  is,  therefore,  against  the  use  of  such  a  replication  in 
actions  of  assumpsit,  and  it  would  be  in  manifest  violation  of  one  of  the  reso- 
lutions in  Crogate^9  case  (9).  Cur.  ado,  vuii. 

TiNDAL,  C.  J. — ^This  case  comes  before  us  upon  a  special  demurrer  to  the 
pladntiff's  replication.  And  the  first  question  is,  whether  the  replication  is 
good  in  point  of  law.  The  plaintiff  declares,  in  the  first  count,  upon  a 
contract  of  sale  of  certain  books  to  the  defendant,  imder  certain  special 
conditions  set  out  in  the  declaration.  To  this  the  defendant  pleads 
in  bar,  that  the  books  were  sold  to  him  upon  the  conditions  set  out 
in  the  declaration,  but  subject  and  according  to  the  usage  and  course 
of  dealing  observed  amongst  booksellers  in  London,  by  which  usage 
uid  course  of  dealing,  as  stated  in  the  plea,  a  material  variation  is  made 
in  the  terms  of  the  contract  declared  upon;  and  he  concludes  his  plea 
with  a  verification.  To  this  plea  the  plaintiff  has  replied  in  the  general  form, 
*'  that  the  defendant,  of  his  own  wrong,  and  without  the  cause  by  the 
defendant  in  his  plea  alleged,  committed  the  breach  of  promise  in  the  said 
first  count  mentioned,  in  manner  and  form,"  &c.,  concluding  to  the  country ; 
^d  to  this  replication  the  defendant  demlirs  specially,  shewing  the  causes  of 
demurrer  therein  contained.  And  we  are  of  opinion,  that  the  replication 
upon  the  state  of  this  record  is  informal  and  insufficient.  It  is  well  known, 
tliat  this  general  form  of  replication  is  allowed  in  actions  of  trespass  and  of 
trespass  on  the  case,  where  the  defendant's  plea  is  merely  in  excuse  of  an 
injury  to  the  person  or  reputation  of  another.  In  those  cases,  although  the 
plea  may  contain  a  multiplicity  of  facts,  yet  if  they  amount,  when  taken 
altogether,  to  an  excuse  of  the  act  complained  of,  and  contain  neither  matter 
of  record  nor  any  claim  or  interest  in  or  out  of  land,  nor  any  authority 
from  the  plaintiff,  the  plaintiff  is  allowed  to  put  in  issue  all  the  facts  which 
constitute  the  defendant's  excuse  by  this  general  traverse. 

Whether  this  form  of  replication  which  has  hitherto  been  used  in  actions 
of  trespass  and  actions  on  the  case  only,  is  applicable  to  an  action  upon 
promises,  may  be  doubtful ;  but  without  entering  into  that  question,  it  is 
clear,  that  it  can  only  be  applicable  where  the  plea  states  matter  which 
^mits  the  promise  as  laid  in  the  declaration,  and  excuses  its  non-per- 
formance. 

The  form  and  language  of  the  replication  proves  this;  it  is  a  denial  of  the 
excuse  contained  in  the  defendant's  plea ;  unless  the  plea,  therefore,  does 

<^nsist  of  matter  of  excuse,  there  is  no  issue  joined. 

(7)  8  Rep.  67. 
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Com.  rieag,  But  we  think  this  plea,  which  seeks  to  introduce  a  new  coodtiion  iaio  the 
Whttaker  *P®^*^^  promise  stated  in  the  declaration,  does  not  admit  that  promise  and 
excuse  the  non-performance  of  it,  but  does  in  effect  deny  that  such  promise 
was  ever  made.  The  replication,  therefore,  which  only  proposes  to  deny 
the  excuse  set  up  in  a  plea,  where  no  excuse  is  alleged,  appears  to  us  to  be 
informal  and  insufficient. 

The  plaintifiT,  however,  objects  to  the  plea  itself,  and  if  that  plea  is  bad  in 
substance,  undoubtedly,  upon  the  whole  record,  the  plaintiff  ought  to  prevail. 

The  objection  taken  to  the  plea  is,  that  the  defendant  cannot,  by  law,  vary 
the  terms  of  a  written  contract  by  the  introduction  of  the  custom  and  usage 
of  the  trade,  and  that,  as  he  would  be  precluded  from  shewing  such  custom 
or  usage  in  evidence,  he  is  equally  prevented  from  pleading  the  same  in  bar 
of  the  action.  How  far  a  mercantile  contract  reduced  to  writing  and  signed 
by  the  parties,  which  is  silent  on  a  particular  point,  may  have  thai  silence 
supplied  by  evidence  of  a  general  course  and  usage  of  the  trade,  within  the 
limits  of  which  the  contract  was  made,  and  to  which  it  relates,  is  a  question 
which  it  would  be  difficult  to  answer  with  exactness  and  precision.  But  iir 
this  case  we  think  the  question  does  not  occur.  For  we  think  ourselves  not 
bound  to  take  notice  upon  this  record,  that  there  was  any  written  contract 
or  agreement  signed  by  the  defendant  There  is  no  such  allegation  in  the 
declaration ;  and  although  we  might  be  led  to  conjecture,  from  some  of  the 
expressions  therein  used,  that  such  was  the  fact,  we  think  it  by  no  means 
sufficiently  clear  upon  the  pleadings,  to  warrant  us  to  infer  it  m  support  of 
an  objection  to  the  defendant's  plea. 

The  plea,  therefore,  not  having  been  specially  demurred  to  as  amounting 
to  the  general  issue,  or  upon  any  other  ground  of  form,  we  think,  as  the 
facts  stated  therein  are  admitted  by  the  plaintiff^s  demurrer,  that  it  is  a  plea 
substantially  good,  and  therefore  we  give  our  judgment  for  the  defendant. 

Judgment  for  the  defendant. 

ivbe.  13/fc,  Plimley  and  an',  v.  Westley. 

The  defendant,  'T^HE  fi>llowing  Special  case  was  submitted  for  the  consideration  of  the 
?*romrwr^^  Court.     The  defendant  being  indebted  to  the  plaintiffs  in  the  sum 

note  which  was  of  21/1  16«.  for  goods  Sold  and  delivered,  indorsed  and  delivered  to  them, 

FndoreSluo'''  and  they  took,  on  or  about  the  10th  day  of  February,  1834,  on  account  of 

the  plaintiff  in  g^ch  debt,  a  promissory  note  drawn  by  Robert  Holden,  payable  to  Messrs. 

goodsTthe'  Ryton  and  WaUany  but  without  the  words  "  or  order,"  but  which  had  then 

f   *"d  t  '*'^"  ^'^  indorsed  by  Messrs.  Ryton  and  Walton  to  Messrs.  John  Knight  and 

sent  the  note  to  Go.  from  the  latter  of  whom  the  defendant  had  received  it  for  a  valuable 

it  bSi^  dSe"  consideration.    The  following  is  a  copy  of  such  note  :— 
5npiid?-H^'i!  "  Z^amtVon,  Janwiry  6,  1834. 

that  the  plain-'       «  Two  months  after  date  J  promise  to  pay  to  Messrs.  Ryton  and  Walton 

whhsuning,"  the  sum  of  twenty-one  pounds  sixteen  shillings,  for  value  received. 
recover  the'  '' Robert  Holden, 

gSSs  Mid  from  (Indorsed)  "  R^ton  and  Walion, 

tkiedefendant.  ts  p  -^^  /^^  Knight  and  Ca 

a«  the  note  not  ___    ^_,      ,         ,  ,      rw  •    « 

being  originally  "  Hm,  Westley,  John  Haneoeke, 

negotiabre,  the       a  ^j  Messrs.  Ladbrookes  and  Co., 

piaintiii  naa  not  r       j      n 

been  guilty  of  **  Bankers,  London, 

laches  in  not 

presenting  it,  and  the  transfer  not  amounting  to  a  new  making,  for  want  of  a  stamp. 
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When  the  note  became  due,  viz.  on  the  9th  of  March,  1834,  it  remained  in  Cm.  Pleat. 
the  hands  of  the  plaintifls,  but  it  was  not  presented  for  payment  until  the 
JSth  of  March,  1834,  being  nine  days  after  it  became  due.  It  was  dis- 
honoured, and  has  not  been  paid.  On  the  25th  day  of  March,  1834,  the 
defendant  received  from  the  solicitors  of  the  plaintiffs  a  letter  demandmg 
payment  of  the  note.  The  defendant  refused  to  pay  the  note  or  the  debt,  for 
which  it  was  indorsed  to  the  plaintiflTs,  upon  the  ground  that  he  was  dis- 
charged by  their  laches.  Messrs.  Ryton  and  Walton,  and  Messrs.  Knight 
and  Co.,  have  respectively  refused  to  pay  the  note,  on  the  ground  that  they 
were  discharged  from  liability  by  the  neglect  to  present  the  note  for  payment, 
and  their  not  having  received  due  notice  of  dishonour.  The  question  is, 
whether  the  defendant  is  liable  to  the  plaintiffs  upon  the  promissory  note,  or 
Tor  the  original  debt  for  which  it  was  indorsed  to  them,  or  is  discharged  from 
ail  liability. 

S.  B,  Harrinon,  for  the  plaintiffs. — In  ordinary  cases  the  plaintiffs  would 
no  doubt  have  discharged  the  defendant,  by  their  laches  in  not  presenting  the 
note ;  but  this  note  was  not  negotiable  at  all  (a).  The  plaintiffs  therefore 
received  that  which  was  of  no  value  to  them,  and  they  were  guilty  of  no 
laches  in  not  presenting  the  note,  and  the  defendant  had  no  remedy  against 
his  immediate  indorser.  It  is  said  in  Hill  v.  Lewis  {h),  tliat  the  indorsement 
would  amount  to  a  new  making  of  the  note;  but  the  first  stamp  was 
exhausted,  and  a  new  one  was  necessary  to  make  it  valid  Secondly,  If  a  new 
stamp  was  unnecessary,  then  the  indorsement  by  the  defendant  operated 
merely  as  a  fresh  making  of  the  note.  Penny  v.  Innes  (c) ;  and  in  the  character 
of  rod<er  he  could  not  insist  on  laches.    He  was  stopped  by  the  Court. 

Talfourd,  Serjt.,  eontrd. — By  the  delivery  of  this  note  the  defendant 
undertook  to  pay  it  if  the  drawer  did  not  It  was  not  an  absolute,  but  a  qua- 
lified contract,  and  the  plain tifli  were  bound  to  present  the  note  for  payment 
when  it  became  due.  In  consequence  of  their  laches  the  defendant  has  been 
deprived  of  his  remedy.  Notice  of  dishonour  is  always  necessary,  even  in  the 
case  of  bills  drawn  for  the  accommodation  of  the  parties  who  made  the  bill, 
Cory  v.  Scott  (d) ;  Norton  v.  Pickering  (e). 

TiNDAL,  C.  J. — The  plaintiffs  are  entitled  to  judgment  on  the  count  for  goods 
sold  and  delivered.  The  question  is,  whether  the  original  debt  was  satisfied 
by  the  delivery  of  this  note  ;  and  we  must  inquire  if  the  plaintiffs  had  any 
power  of  enforcing  the  pa3rment  of  the  note  or  not.  It  is  clear  by  the  cases 
of  Hili  V.  Lewie  {b),  and  Smith  v.  Kendall  (/),  that  a  bill  or  note  cannot 
be  enforced  against  the  original  maker,  by  a  person  who  takes  by  indorse- 
ment, unless  the  instrument  contains  words  which  authorize  the  indorsement. 
In  this  case  there  was  a  simple  promise  to  pay  the  payee  of  the  note  and  no 
one  else.  The  plaintiffs  take  the  note  from  the  defendant,  who  could  not  sue 
his  immediate  indorser,  nor  could  the  plaintiffs  sue  the  maker.  I  cannot 
therefore  see  what  injury  the  defendant  has  sustained  by  reason  of  the 
laches  of  the  plaintiff's.  It  is  said,  in  Hill  v.  Leteie,  that  every  fresh  indorse* 
ment  may  be  considered  a  new  contract,  and  the  indorsee  a  new  drawer. 


{a)  Baylcy  on  BUIb,  97,  4th  ed.  (d)  S  B.  &  Aid.  619. 

ib)  1  Salk.  188.  (c)  8  B.  &  Cm.  610. 

<c)  1  Cr.,  Met.,  &  R.  441.  (/)  6  T  R.  128. 
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CW.  PUoM,  That  might  have  been  good  law  before  the  stamp  duties  were  established, 
but  although  there  was  a  sufficient  stamp  on  the  face  of  this  note  to  make  it 
valid  as  between  the. original  parties,  the  stamp  was  insufficient  to  diarge  the 
parties  who  became  indorsers  of  the  note.  As*  therefore,  the  pkuntiSs  oonld 
not  sue  the  defendant,  the  delivery  of  the  note  was  the  delivery  of  that 
which  was  of  no  value,  and  the  parties  are  remitted  to  their  original  rights. 

Judgment  for  plaintifli. 

A0P.18A.  FosTEa  and  an!  v.  Ley. 

1.  A  testatrix,      A  SPECIAL  case  stated    the  following  facts : — This  was  an  action  on 

^^^  S^l"**  i  promises  to  recover  from  the  defendant  67/.  4#.  4rf.,  alleged  to  have  been 

free  of  duty,       paid  by  the  plaintiflfh  for  the  use  of  the  defendant.     The  defendant  pleaded 

pS^of  heif  *      non  assumpni,  and  upon  that  plea  issue  is  joined.     The  plaintiffi;  are  exe- 

Mtate  to  tnift-     cutors  of  Jemima  Webber,  deceased.    The  testatrix  was  twice  married.  Her 

tnwt  to^yofi  first  husband,  /.  W,  Glubb,  died  insolvent  in  Nov.  1804.  She  survived  also  her 

all  and  evenr      second  husband,  Mr.  Webber,  and  after  his  death,  being  the  owner  of  real  and 

debt  and  debts  ,  ,         .,••••         «  i      ^« ,   «^      . 

of  her  first  hu«-  personal  property,  by  will,  bearing  date  the  23d  March,  1829,  the  testatns 

be"eff!lti*lSd^  bequeathed  as  follows :  I  give  and  bequeath  and  direct  and  appoint  unto 

satisfactorily  John  Green  100/.     I  give  and  bequeath  and  direct  and  appoint  unto  Gecry 

£im  as'it^wuf  Green  and  Ann  Green  50/.  each.     I  give  and  bequeath  and  direct  and  apfXiio: 

herwiUandde-  Qnto  the  Rev.  Edward  Webber,  100/.     I  give  and  bequeath  and  direct  and 

same  should  bo  appoint  the  sum  of  100/.  towards  the  funds  of  the  Taunton  and  Someml 

^2*t?iu?th"~  Hoepital,  and  that  the  legacy  duty  thereon  shall  be  paid  by  ray  executors  in 

creditors  were  trust  hereinafter  named.    I  give  and  bequeath  and  direct  and  appoiot  the 

l^a^^^dudM  sum  of  100/.  towards  the  funds  of  the  Blind  and  Deaf  and  Dumb  Institution,  at 

PJ7»^"P^°  Exeter,  in  the  county  o{  Devon,  and  that  the  l^^acy  duty  thereon  shall  bepid 

2  A  bin  be-  ^^  "^^  ^^  executors.    I  give  and  bequeath  and  direct  and  appoint  unto  all 

inff  filed  in  the  servants  that  sliall  be  living  with  me  at  the  time  of  my  death,  the  sum  of 

S^in^**"  ^^  ®*^^>  ^^'^  *  s^^  ^^  mourning  each.     I  give  and  bequeath  and  direct  and 

debto  due  from  appoint  the  sum  of  400/.  stock,  consolidated  Three  per  cent.  Bank  Annuities 

Ute  l^bl^l'  unto  the  said  A,  Foster  and  W.  P.  Thomae,  and  that  the  legacy  duty  tfaereoo 

****  ^w  *^  ^^^'^  ^  P*^^^  ^^  ^^  ^^^  executors,  upon  trust,  that  they,  the  said  A.  Foittr 

the  Court,  and  and  W.  P,  Thomae,  and  the  survivor  of  them,  do  and  shall  with  the  divideDds 

the  debti"™  thereof  yearly,  for  ever,  lay  out  the  same  in  keeping  my  burying  ground,  in 

ascertained  and  the  parish  chuTch-yard  o^  Bishops  Lydiard,  in  good  and  complete  repair  lor 

SeVourt  n^"-*  ever.    All  the  rest,  residue  and  remainder  of  my  moneys,  and  all  other  ray 

lected  to  giye  fgjj^  personal,  and  testamentary  estate  whatsoever,  after  the  payment  q(  vaj 

thepa^ment'of  just  debts  and  funeral  expenses,  and  the  several  legacies  hereinbefore  by  me 

delegacy  du-  gjven  and  bequeathed,  I  give,  devise,  and  bequeath,  and  direct  andapjpoint 

36GtoX^52.  unto  the  said  A.  Foster  and  W.  P.  Thomas  (the  executors  and  plaintifik  m 

wbstSul^tT/'*  this  cause),  their  heirs,  Ac,  upon  trust;  in  the  first  place  to  pay  off  aJI  W 

paid  by  the  ex-  every  debt  and  debts  of  my  first  husband,  the  said  /.  W.  Glubb,  that  can  be 

SS^SSSouiu  legally  and  satisfactorily  proved  against  him,  as  it  is  my  will  and  desire  tiat 

were  V^^  the  Same  shall  be  discharged ;  and  all  the  moneys  remaining  and  unexpendtd, 
SuinpO£Sc8>-*  upon  trust  to  my  nephew  Simon  Richards,  his  executors,  administrators  and 

^  SSntld?  MsigM-    The  tesUtrix  died  on  the  26th  March,  1830.    She  was  not  in  any 

an  action  to  re-  respect  liable  for  the  debts  of  her  said  first  husband,  and  at  the  time  of  her 

«moin?of  the  death  there  was  a  debt  of  672/.  3*.  4dL  capable  of  legal  and  satisfaclor/  prt«t 

duties,  against 

the  legatees  in  respect  of  whose  legacies  they  were  paid. 
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remaining  nnpaid  from  her  8aid  first  husband  to  the  defendant,  who  is  a  Com.  Pieag, 
stronger  in  blood  to  the  testatrix.  Shortly  after  her  death,  the  said  Simon  S» 
Richards,  the  residuary  legatee,  filed  a  bill  in  Chancery  against  the  plaintiffs, 
a$  executors,  in  order  to  ascertain  what  were  *'  the  debts  of  the  said  /.  fV, 
Glubbt  that  could  be  legally  and  satisfactorily  proved  against  him,"  and  to 
relieve  the  plaintiffs  from  responsibility  in  respect  thereof.  The  cause  came 
on  to  be  heard  in  /u/y,  1831,  when  it  was  ordered  amongst  other  things,  that 
it  should  be  referred  to  the  Master,  to  inquire  and  state  to  the  Court  whether 
any  and  what  debts  of  the  said  /.  W.  Gluhh  could  be  legally  and  satis- 
factorily proved  against  him.  The  Master  was  attended  by  the  defendants 
and  other  claimants,  and  subsequently  made  his  report,  dated  26th  August, 
1833,  which  was  absolutely  confirmed  by  an  order  of  the  Court  of  Chancer  if, 
dated  2d  December,  1833,  whereby  he  certified  that  the  above-mentioned 
debt,  amongst  others,  was  legally  and  satisfactarily  proved.  The  cause 
came  on  for  further  directions  on  the  21st  of  December,  1833,  when  the  Court 
ordered  that  the  said  A.  Foster  and  W,  P.  Thomas  should,  out  of  the  per- 
sonal estate  of  the  testatrix,  pay  the  debts  reported  due  to  the  several 
creditors  named  in  the  schedule  to  the  Master's  report,  including  the  above- 
mentioned  debt  of  672/.  3«.  4d  due  to  the  defendant,  and  it  was  ordered  that 
the  said  executors  should  pay  over  the  residue  of  the  said  personal  estate  to 
the  said  jS*.  jS*.  Richards,  aller  deducting  the  costs,  charges,  and  expenses 
incurred  by  them,  and  any  of  the  parties  were  to  be  at  liberty  to  apply  to 
the  Court  as  there  should  be  occasion.  The  plaintiffs  in  this  action  have 
accordingly  paid  to  the  defendant  the  said  sum  of  672/.  Zs,  4d,  Upon  the 
plaintiffs  subsequently  settling  their  accounts  (as  executors)  with  the  Stamp 
Office,  a  claim  was  made  on  its  behalf  upon  the  plaintiffs  for  67/.  4«.  4c/.  for 
legacy  duty  upon  the  above  sum  of  money  paid  to  the  defendant,  which  ckim 
the  defendant,  on  request  made  to  him  by  the  plaintiffs,  refused  to  discharge, 
in  consequence  of  which,  the  plaintiffs  afterwards,  on  the  7th  of  February, 
1835,  ptdd  to  the  Stamp  Office  the  said  sum  of  67/.  4#.  4J.,  the  legacy  duty 
chargeable  on  legacies  to  strangers  in  blood  to  the  deceased*  &nd  brought  the 
present  action  against  the  defendant. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are 
entitled  to  recover  Irom  the  defendant  the  said  sum  of  67/.  As.  Ad.  ? 

Sir  W.  Follett,  for  the  plaintiffs. 

The  Court  called  upon  the  defendant's  counsel  to  support  the  esse. 

Crowder,  for  the  defendant,  made  two  points. — First,  The  action  is  not 
maintainable  after  the  proceedings  which  were  taken  in  the  Court  of  Chan^ 
eery.  By  Statute  36  Geo,  3,  c.  52,  sec.  25,  it  is  enacted,  **  That  if  any  suit 
shall  be  instituted  concerning  the  administration  of  the  personal  estate  of  any 
person,  in  which  direction  shall  be  given  touching  the  payment  of  any  legacy, 
the  Court  shall,  in  giving  directions,  provide  for  the  due  payment  of  the 
duties  thereby  imposed,  and  shall  take  care  that  no  allowance  shall  be  made 
of  sny  legacy  without  due  proof  of  the  pajrment  of  the  duties  thereby  im- 
posed.'* After  the  suit  was  instituted  it  was  final  in  itself,  and  the  Court  of 
Chancery  alone  had  jurisdiction  to  order  the  payment  of  the  legacy  duties. 

Secondly  .'■^The  intention  of  the  testatrix  will  not  be  effected  if  this  pay- 
ment is  cast  on  the  defendant.    She  desires  her  executors  to  pay  off  every 
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Com^FJjM.  debt  of  her  first  husband  that  can  be  proved  against  him,  "as  it  was  her  wiH 
and  desire  that  the  same  should  be  discharged.^'  A  debt  is  not  paid  off,  if 
only  nine-tenths  of  the  amount  is  paid.  The  wish  of  the  testatrix  was,  that 
no  part  of  the  debt  should  remain  undischarged ;  but  her  wish  is  fhistraled 
if  the  creditor  must  submit  to  a  deduction  in  respect  of  the  legacy  duty. 
Suppose  the  debtor  had  been  alive,  could  it  be  said  that  his  debts  were  paid 
ofl)  under  such  an  arrangement!  There  are  no  decided  cases  similar  to  the 
present;  but  the  Courts  have  always  shewn  a  disposition  to  free  legacies  from 
the  burthen  of  the  duties.  Thus,  where  legacies  and  annuities  were  directed 
to  be  paid  "  without  any  deductions,"  Barksdale  v.  Giiiiat{a);  "without 
any  deduction  or  abatement  out  of  the  same,  on  any  account  or  pretence 
whatsoever,"  Smith  v.  Anderson  {b) ;  "  clear  of  all  deductions  whatsoeverr 
Dawkins  v.  Tatkam  (c) ;  **  clear  of  the  property-tax  and  all  expenses  attend- 
ing the  same,"  Courtoy  v.  Finceni(d);  «  free  from  all  expense,"  Golden 
V.  Dotter%U{e)\  **  clear  of  all  taxes  and  outgoings,"  Louch  v.  Peieri{f)\ 
"  clear  of  all  taxes  and  deductions,"  Stow  v.  Davenport  (y) ;  they  have  been 
held  to  be  given  clear  of  legacy  duty. 

TiNDAL,  C.  J. — ^It  appears  to  me  that  the  plaintifis  are  entitled  to  recorer 
in  this  action.    Two  objections  have  been  made  for  the  defendant :  Fir^t. 
That  the  plaintiffs  are  not  entitled  to  maintain  an  action  for  money  pai4  be- 
cause this  matter  has  been  before  the  Court  of  Chancery,  which  it  is  said  is 
the  only  Court  where  this  question  could  be  properly  entertained,  and  refereoce 
hae  been  made  to  section  twenty^five,  Stat.  36  Geo.  3,  c.  52.     But  the  case 
seems  to  range  itself  under  the  twenty-fourth  section  of  that  Statute,  rather 
than  the  twenty-fifth  section,  which  relates  to  adverse  suits.     The  tvonUf- 
fourth  section  directs  that  **  in  case  any  suit  shall  be  instituted  for  paymeot 
pf  any  legacy,  or  residue,  or  part  of  the  residue  of  any  personal  estate,  ani 
the  person  or  persons  sued  for  the  same  shall  be  desirous  of  staying  proceed- 
ings in  such  suit  on  payment  of  the  money  due,  or  delivering  or  otherwise 
disposing  of  the  specific  effects  demanded,  afler  deducting  or  receiving  the 
duty  payable  thereon,  it  shall  be  lawful  for  the  Court  in  which  such  soil 
shall  be  instituted,  if  it  shall  see  fit,  on  application  in  a  summary  way,  to 
make  such  order  for  payment  of  such  legacy  or  residue,  or  part  of  residae* 
or  for  delivering  or  otherwise  disposing  of  such  effects,  and  for  payment  of 
the  duty  payable  thereon,  and  all  such  costs,  charges  and  expenses  attend- 
ing such  suit,  as  shall  be  just"     But  suppose  the  case  fklls  under  the 
twenty-fifth  section,  and  that  the  direction  therein  oontabed  as  to  the  psj- 
ment  of  the  legacy  duty  was  neglected  or  overlooked,  it  does  not  therefore 
follow  that  the  question  of  duties  may  not  be  investigated  before  another 
tribunal ;  and  it  seems  to  me  that  as  the  legacy  duty  has  been  paid  by  the 
plaintiffs,  they  are  now  entitled  to  recover  the  amount  from  the  defendant.    | 
The  second  question  is,  whether  the  action  should  be  brought  against  the 
residuary  legatee  or  the  defendant.    Now,  when  legacies  are  given,  free  trm 
duty,  a  clear  intention  is  shewn  that  the  payment  shall  not  fall  upon  the  legatee;    , 
but  on  looking  at  the  case  before  us,  such  an  intention  does  not  appear* 
Here  the  testatrix  gives  several  legacies ;  in  some  cases  she  directs  theduUes 

(a)  1  Swaofton,  568.  («)  I  Milne  &  Keene,  56.  I 

(6)  4  RUBS.  852.  (/)  I  Miloe&  Keene.  489. 

(c)  9  8imoDl^  498.  {g)  5  B.  &  Adol.  859. 
(</)  1  TuroerA  Russell,  43S. 
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to  be  paid,  and  Iq  other  cases  she  is  altogether  silent  upon  the  point.  Then 
she  bequeaths  400/.  to  her  trustees,  and  gives  the  proceeds  thereof  to  be  laid 
out  in  keeping  her  burying-ground  in  good  and  complete  repair,  and  although 
this  is  not  like  an  ordinary  legacy,  yet  she  directs  that  the  legacy  duty 
thereon  should  be  paid  by  her  executors,  shewing  that  she  had  the  duties  in 
her  mind  when  she  made  her  will.  But  in  the  bequest  of  her  residuary 
estate,  the  will  is  altogether  silent  on  this  point.  It  is  said  that  the  intention 
of  the  testatrix  will  not  be  carried  into  effect  if  the  legacy  duty  be  not  paid 
out  of  her  estate ;  the  words  of  her  will  are,  ^  Upon  trust  to  pay  off  all  and 
every  debt  and  debts  of  my  first  husband,  that  can  be  legally  and  satisfac- 
torily proved  against  him,  as  it  is  my  will  and  desire  that  the  same  shall  be 
discharged  ;'^  and  it  is  said  that  if  the  legacy  duty  is  deducted,  the  debts  will 
not  be  discharged:  but  I  am  far  from  acceding  to  that  proposition.  The 
payment  of  the  legacy  duty  is  cast  upon  the  creditor,  after  he  has  elected  to 
receive  payment  of  the  debt  due  from  the  husband  of  the  testatrix,  by  claim- 
ing  payment  under  the  provisions  of  the  will.  The  creditor  might  have 
renounced  the  legacy,  but  if  he  elects  to  accept  it,  he  takes  it  subject  to  the 
payment  of  the  duty,  and  it  would  be  doing  some  violence  to  this  will  if  we 
were  to  cast  the  payment  on  the  residuary  legatee. 

Gaselee,  J. — I  am  of  the  same  opinion.  This  is  admitted  to  be  a  legacy, 
and  the  ordinary  obligation  to  pay  the  duty  falls  upon  the  legatee.  Probably 
the  testatrix  was  not  aware  that  any  duty  was  payable,  but  that  does  not 
appear. 

BosANQUET,  J. — First,  I  think  the  plaintiffs  are  not  precluded  from  re-* 
covering  in  this  action  by  the  proceedings  in  Chancery,  The  object  of  those 
proceedings  was  to  ascertain  what  debts  were  proveable  against  the  husband 
of  the  testatrix — that  was  the  object  of  the  suit,  but  no  question  seems  to 
have  been  raised  as  to  the  payment  of  the  legacy  duties,  and  probably  no 
person  supposed  that  any  duties  were  payable.  It  is  true  that  the  Statute 
contains  a  direction  that  when  a  suit  is  instituted,  care  shall  be  taken  that 
the  legacy  duties  are  paid,  but  no  such  care  was  taken  in  the  present  case. 
The  question  is,  now  that  the  duty  is  paid,  whether  it  ought  to  fall  on  the 
defendant  or  on  the  residuary  legatee,  and  for  the  purpose  of  ascertaining 
this  we  must  look  at  the  terms  of  the  will.  The  bequest  as  to  the  payment 
of  the  debts  is  in  the  nature  of  an  ordinary  legacy,  but  it  is  contended  that 
the  trusts  can  only  be  effected  by  paying  the  whole  amount  of  the  debts, 
leaving  nothing  undischarged.  Now,  when  we  look  at  former  parts  of  the 
will,  we  find  not  only  express  directions  that  the  legacy  duty  shall  be  paid  out 
of  the  estate,  but  in  the  particular  trust  which  has  been  mentioned  by  my 
Lord  Chief  Justice,  the  testatrix  directs  that  the  legacy  duty  on  the  400/.  shall 
be  paid  out  of  her  estate.  But  no  such  direction  appears  in  this  case :  as  soon 
as  the  debts  were  ascertained  in  the  Court  of  Chancery^  the  sum  payable  to 
each  legatee  was  known  and  determined,  but  the  law  imposed  upon  the  l^;a- 
tees  the  burthen  of  paying  the  duties.  If  they  were  not  satisfied,  they  were 
not  obliged  to  accept  the  legacies,  but  they  might  have  resorted  to  the  estate 
of  their  debtor.  But  the  defendant  having  elected  to  take  the  l^;acy,  and  the 
executors  having  paid  the  duty  payable  thereon,  they  are  entitled  to  recover 
in  this  action.  Judgment  for  plaintiffs. 
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Corn.  PUa$, 

Nov,  \9ih. 
By  a  policy  of 
insurance  as- 
surance was 
made  "  includ- 
in(*  risk  of  craft 
to  and  from  the 
ship  "  on  lin- 
seed  oil  cakes, 
"  free  of  par- 
ticular avernge, 
unless  general 
or  the  ship 
was  stranded." 
The  cakes  were 
put  on  board 
a  lighter  to  be 
landed  at  their 
destination : 
and  the  lighter 
stranded  and 
sunk,  whereby 
a  particular 
average  loss 
was  sustained: 
^FWd.  that 
the  under- 
writers  were 
not  liable. 


IIoFMAN  and  an^  v.  Marshall. 

^HE  declaration  stated  that  the  plaintiffs,  according  to  the  usage  and 
custom  of  merchants,  caused  to  be  made  a  certain  policy  of  inwrmet, 
purporting  thereby,  and  containing  therein,   that   the  plaintiffs  did  make 
assurance,  and  caused  themselves  to  be  insured,  lost  or  not  lost,  at  and  from 
Groningm  to  RockeBter,  including  riik  of  craft  to  and  from  the  ship,  upon 
any  kinds  of  goods  and  merchandizes,  and  also  upon  the  body,  tackle,  apparel, 
ordnance,  munition,  artillery,  boat,  and  other  furniture,  of  and  in  the  good  ghip 
or  vessel  called  the  PetroneUa  Caiharina,  whereof  J,  Stertvelling  was  master 
under  God  for  that  voyage,  beginning  the  adventure  upon  Uie  said  goods  and 
merchandizes,  from  the  loading  thereof  aboard  the  said  ship  upon  the  said  skip, 
&c,  and  so  should  continue  and  endure  until  the  said  ship  with  all  her  ordoanca, 
tackle,  apparel,  &c.,  and  goods  and  merchandizes  whatsoever,  should  be  arrived 
Bi  Rochester yVLipon  the  said  ship,  &c.  until  she  had  moored  at  anchor  tweotj-foor 
hours  in  good  safety,  and  upon  the  goods  and  merchandizes  until  the  same 
should  be  there  discharged  and  safely  landed ;  the  said  ship,  &c.  goods  and 
merchandizes,  &c.  for  so  much  as  concerned  the  assured   by  agreement 
between  the  assured  and  assurers  in  the  said  policy,  were  and  should  be 
yalned  at  750^.  on  linseed  cakes,  free  of  particular  average,  utdese  the  ship  ht 
stranded;  touching  the  adventures  and  perils  which  the  assurers  were  con- 
tented to  bear,  and  did  take  upon  themselves  in  that  voyage;  they  were  of 
the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons^  letters  of 
mart  and  counter  mart,  surprisals,  takings  at  sea,  arrests,  restraints,  and 
detainments  of  all  kings,  princes,  and  people  of  what  natbn,  condition,  or 
quality  soever,  barretry  of  the  master  and  mariners,  and  of  ail  other  perils 
losses,  and  misfortunes  that  had  or  should  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  and  merchandizes  and  ship,  &c.,  or  any  part  Hhenal, 
and  in  case  of  any  loss  or  misfortune,  it  should  be  lawful  to  the  assured, 
their  factors,  servants,  and  assigns,  to  sue,  labour,  and  travel  for  in  and  about 
the  defence,  safeguard,  and  recovery  of  the  said  goods  and  merchandizes  and 
ship,  &c.,  or  any  part  thereof,  without  prejudice  to  the  said  insurance,  to  the 
charges  whereof  the  assurers  would  contribute  each  one  according  to  tlie  rate 
and  quality  therein  assured,  and  so  the  assurers  were  contented,  and  did 
thereby  promise  and  bind  themselves  each  one  for  his  own  part,  their 
heirs,  executors,  and  goods,  to  the  assured,  their  executors,  administrators, 
and  assigns,  for  the  true  performance  of  the  premises,  confessing  themselTes 
paid  the  consideration  due  unto  them  for  the  said  assurance  by  the  assured, 
at  and  after  the  rate  of  thirty  shillings  per  cent.    And  by  a  certain  memo- 
randum thereunto  written,  com,  fish,  salt,  fruit,  flour,  and  seed  were  warranted 
free  from  average,  unless  general,  or  the  ship  should  be  stranded;  sugar. 
tobacco,  hemp,  flax,  hides,  and  skins  were  warranted  free  from  average  under 
five  pounds  per  cent ;  and  all  other  goods,  also  the  ship  and  frdght  were 
warranted  free  from  average  under  three  pounds  per  cent,  unless  geoeni,  or 
the  ship  should  be  stranded :  and  by  a  certain  other  memorandum  thetetat^ 
written,  it  was  declared  that  the  said  insurance  was  on  linseed  cakes,  valued 
at  750/.,  as  by  the  said  policy  of  insurance  and  memoranda,  reference  beia^ 
thereunto  had,  will  more  fully  and  at  large  appear.     The  declaratioD  then 
stated,  that  the  defendant  duly  subscribed  the  policy,  and  averred  nstu^ 
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promises  of  performance ;  that  linseed  cakes  of  the  value  of  the  moneys  insured      Om,  Pimg. 

^cre  shipped  at  Groningen ;  that  the  ship,  with  the  said  goods  on  board, 

departed  and  set  sail  from  Graningen  on  her  said  voyage  towards  Rochester ; 

and  that  after  her  departure  from  Graningen,  and  after  her  arrival  at  the 

said  port  of  Rocheeter,  and  before  the  said  linseed  cakes  were  safely  landed, 

to  wit,  on,  &c.,  the  said  linseed  cakes  were,  for  the  purpose  of  safely  landing 

the  same,  necessarily  and  unavoidably  taken  by  the  master  of  the  ship  from 

and  out  of  the  same,  and  were  placed  by  him  in  and  on  board  of  a  certain 

lighter,  for  the  purpose  of  safely  landing  the  same  according  to  the  custom 

of  the  said  port  of  Roeheeler,  and  of  tlie  tenor  and  effect,  true  intent  and 

meaning  of  the  said  policy  of  insurance,  which  said  lighter,  so  having  the  said 

linseed  cakes  in  and  on  board  thereof  as  aforesaid,  was,  whilst  proceeding  on 

the  said  voyage  for  the  purpose  of  safely  landing  the  same,  by  and  through 

the  force  and  violence  of  the  winds  and  waves,  and  by  the  perils  and  danger 

of  the  river  Medwayeind  of  the  waters  thereof,  forced,  driven,  and  cast  upon 

and  against  the  starlings  of  a  certain  bridge  over  and  across  the  said  river, 

and  thereby  became  and  was  strained,  bulged,  disjointed,  broke,  and  other- 

^  i^e  damaged,  insomuch  that  by  means  thereof  the  said  lighter  was  wholly 

disabled  from  proceeding  on  the  said  voyage;  and  afterwards,  to  wit,  on,  Ac, 

by  and  through  the  force  and  violence  of  the  winds  and  waves,  and  by  the 

perils  and  dangers  of  the  river  Medway  and  of  the  waters  thereof,  was 

stranded,  and  was  forced,  driven,  and  cast  upon  and  against  certain  shoals, 

aad  there  sunk,  and  continued  under  water  for  a  long  space  of  time,  with 

the  said  linseed  cakes  on  board  thereof,  whereby  the  said  linseed  cakes 

became  and  were  greatly  wasted,  destroyed,  damaged,  and  spoiled,  whereby 

the  said  plaintiffii  sustained  an  average  damage  or  loss  on  the  said  linseed 

cakes  to  a  larger  amount  than  ^ye  pounds  per  eenL  on  all  the  money  insured 

thereon,  to  wit,  to  the  amount  of  70/.  by  the  hundred.     Breach,  &c. 

Demvrrer, — ^For  that  the  said  plaintiffs  have  stated  a  particular  average 
loss  on  the  said  goods  in  the  said  policy  of  insurance  mentioned,  without 
averring  that  the  said  ship  in  the  said  policy  mentioned  was  stranded, 
whereas  it  appears  by  the  said  policy  that  the  goods  therein  mentioned  and 
thereby  insured,  were  free  of  particular  average  unless  the  ship  was  stranded ; 
also,  for  that  the  said  plaintiffs  have  not  stated  any  such  loss  of  the  said 
goods  in  the  said  policy  mentioned,  as  by  the  terms  of  the  said  policy  the  said 
defendant  is  liable  for;  and  also  for  that  the  said  declaration  is  in  other 
respects  informal  and  insufficient. 

Maule,  in  support  of  the  demurrer.— The  question  upon  this  policy  is, 
whether,  upon  a  particular  average  loss,  the  underwriters  are  liable,  although 
the  ship  has  not  been  stranded  ?  It  cannot  be  contended  that  the  stranding 
of  the  lighter  amoimts  to  a  stranding  of  the  ship;  that  seems  to  be  an 
abundantly  clear  point.  There  are  good  reasons  why  the  underwriters  agree 
to  be  bound  by  the  stranding  of  the  ship,  but  their  liabilities  would  be 
greatly  uicreased  if  the  stranding  of  a  boat  would  let  in  all  average  losses. 
It  is  difficult  to  see  how  the  case  can  be  put  on  the  other  side. 

W.  H.  Wateon,  eontrd, — The  policy  includes  "  risk  of  craft  to  and  from 
the  ship,^  and  .the  policy  is  to  exist  until  ''  the  goods  and  merchandiz«;s 
should  be  discharged  and  safely  landed."    If  the  former  words  were  omitted. 
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Gim^P^.  the  insurers  would  be  liable  for  a  loss  happening  in  a  lighter,  belbre  th« 
goods  were  landed.  Hurry  v.  Royal  Exchange  Assurance  Co.  {a) ;  Rucker 
V.  London  Assurance  Co.  (b) ;  Stewart  v.  Bell  (c).  Therefore  the  forawr 
words  cannot  apply  to  a  loss  by  craft,  but  they  must  have  been  in- 
serted to  let  in  a  particular  average  loss,  upon  the  stranding  of  the  craft, 
as  well  as  upon  a  stranding  of  the  ship.  Losses  by  meaqs  of  craft  are 
generally  average  losses,  because  the  goods  are  recovered  in  the  shallow  water. 
The  reason  why  particular  average  is  confined  to  articles  of  a  perishable 
nature  when  the  ship  is  stranded,  is  given  by  Lord  Kenyan  in  NitbeU  t. 
Lushington  {d),  and  the  same  reason  applies  ibr  extending  it  to  loases 
occurring  by  reason  of  the  stranding  of  craft.  Suppose  the  ship  to  be  dis- 
abled, and  it  became  necessary  to  remove  the  whole  of  her  cargo  into  aootber 
ship,  and  that  ship  subsequently  stranded,  then  the  underwriters  would  be 
liable  for  a  particiUar  average  loss.  That  is  like  the  present  case.  At  all 
events,  supposing  no  average  loss  arises  whilst  the  goods  are  in  the  ship, 
unless  she  be  stranded,  the  construction  of  the  policy  must  be  that  the  under- 
writers are  liable  for  all  losses  which  occur  whilst  the  goods  are  in  crafl 

Maule,  in  reply.— The  policy  uses  the  words  *' craft"  and  "  ship;"  buttber 
are  not  synonymous  words.  The  parties  mean  something  diiSerent  from  crafi 
when  they  use  the  word  ship.  But  here  a  barge  was  used,  and  that  caoDot  by 
any  construction  mean  a  ship,  nor  is  it  averred  to  be  a  ship  in  the  declaratJoD. 
The  underwriters  are  entitled  to  say,  we  are  warranted  free  from  particuiir 
average  unless  the  ship  be  stranded ;  but  that  was  not  the  case  in  either  «f 
the  cases  cited,  because  in  those  cases  there  was  no  wagranty  against  parti- 
cular average.  Ships'  boats  are  often  used  in  landing  goods,  and  if  one  of 
them,  containing  a  single  bale,  were  stranded,  then,  by  the  constnidiaD 
contended  for,  the  policy  would  attach  on  all  particular  average  losses  wbidi 
happened  during  the  voyage.  A  multitude  of  questions  would  arise  if  sudi 
a  construction  should  be  given  to  this  policy.  As  to  the  case  of  tranship* 
ment  and  subsequent  stranding  which  has  been  supposed,  it  has  never  Iteen 
decided  that  the  underwriters  would  be  liable,  and  it  may  be  a  very  doubtful 
question.  Cur.  adv.  fmii. 

iVor.  2StK  TwDAL,  C.  J.— This  action  is  brought  upon  a  policy  of  insurance  on  goods 

loaded  on  board  the  ship  Petronella  Catherina,  on  a  voyage  from  Groninga 
to  Rochester, "  including  risk  of  craft  to  and  from  the  ship."  The  risk  upon 
the  goods  is  described  in  the  usual  terms,  to  begin  from  the  loading  of  the 
goods  and  merchandize  on  board  the  said  ship,  and  to  continue  "  until  the 
same  should  be  discharged  and  safely  landed ;"  and  in  the  body  of  the  policy 
a  clause  is  inserted  that  the  goods  should  be  valued  at  750/.  in  linseed  cakes, 
"  free  of  particular  average,  unless  the  ship  be  stranded."  There  is  also  the 
usual  memorandum  at  the  foot  of  the  policy.  The  loss  is  described  in  the 
declaration  to  have  taken  place  after  the  ship's  arrival  at  the  port  d Rochet- 
ier,  and  before  the  linseed  cakes  were  safely  landed,  by  reason  of  the  same 
having  been  put  into  a  lighter  for  the  purpose  of  being  safely  landed,  and  fhe 
lighter  striking  against  the  stariings  of  Rochester  Bridge,  and  being  9^^' 
wards  stranded,  in  consequence  whereof  the  plaintiffs  sustained  so  aver^ 

(a)  9  Bos.  &  Pal.  484.  (c)  5  Bam.  &  AM.  2S8. 

(6)  8  Boa.  &  Pttl.  482,  note.  {,d)  4  T.  R.  787. 
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loss  upon  the  linseed  cakes  to  a  larger  amount  than  5£  per  eeni.  on  the  Gtm.  PUag, 
moneys  insured  on  the  same;  and  whether  upon  this  policy,  in  consequence 
of  the  lighter  having  been  stranded,*  the  plaintiff  is  entitled  to  recover  the 
particular  average  loss,  is  the  question  which  ha3  been  argued  before  u$ 
upon  a  demurrer  to  the  declaration ;  and  we  are  all  pf  opinion  that  the 
plaintiff  cannot  recover  for  this  loss.  The  words  of  the  warranty  in  question 
are  genera],  with  one  single  exception;  the  assured  exprelssly  warrants  the 
lihs^  cakes  ^  to  be  fre^  of  particular  average,''  with  the  single  exception 
**  unless  the  ship  be  stranded;"  and,  taking  the  latter  i^ords  to  be  words  of 
condition,  and  that  the  policy  is  Opened  to  cover  any  particular  average  losis 
en  the  goods  if  the  condition  has  happened,  according  to  the  well  established- 
doctrine  on  this  head,  it  would  be  enough  to  say,  that  the  condition  specified 
has  neiver  taken  place ;  for  the  ship  has  not  been  stranded,  and  the  warranty 
ramains  kk  full'  force ;  fihat  is,  a  general  warranty  against  liability  for  an 
a««age  kxw.  And  we  cannot  but  think  that  if  the  parties  had  intended  the 
waAanty  against  particular  average  loss  not  to  have  been  a  general  warranty, 
but  a  warranty  Ihnited  to  partial  losses  happening  whilst  the  goods  were  on 
boani  the  ship,  that  they  would  have  so  stated  it;  the  more  especially 
because  the  risk  of  the  underwriters  is  by  the  very  term»  of  the  policy 
expressly  made  to  continue  until  the  goods  be  safely  landed^  For  as  the 
wananly  against  particular  average  loss  fdlowe  in  the  same  policy,  without 
any  express  limitation. as  to  its  dumtion,  it  must,  upon  ordinary  rules  of 
omstructbn*  be  construed  as  coextensive  with  die  risk  which  the  undei^ 
writers  had  taken  vupoa  themselves ;  that  is,  it  is  a  warranty  until  the  goods 
be  safely  landed.  And  again^  the  parties  having  before  made  express  men- 
tion of  risk  of  craft  as  well  as  risk  of  ship,  they  would  have  made  the 
exception  wider,  by  extending  it  to  the  stranding  of  craft  as  well  as  the 
stranding  of  the  ship,  if  such  had  been  the  real  intention  of  the  contract 
Without^  however,  entering  into  the  discussk>nof^the  particular  difficulties 
which  have  been  stated  as  likely  to  arise,  by  adopting  the  construction  con-* 
tended  for  by  the  asstu^,  it  seems  to  us  sufficient  to  observe  that  it  would, 
if  adopted,  Tery  much  increase  the  liability  of  the  underwritiers.  The 
stranding  of  a  lighter,  in  the  l^;al  technical  sense  of  the  word  stranding,  is 
an  event  of  very  frequent  occurrence  on  a  fiat  shore.  The  mere  taking  of 
the  ground,  and  remaining  there  a  short  time,  and  then  getting  off  again, 
would  be  held  a  stranding ;  and  if  such  an  occurrence  were  to  have  the  eflect 
of  making  the  underwriter  liable  for  all  the  small  and  trivial  damage  occa- 
sioned to  the  articles  enumerated  in  the  memorandum  at  the  foot  of  the 
policy  (which  is  the  same  warranty  in  terms  as  the  present),  it  would  involve 
them  in  much  litigation ;  if  it  were  to  have  the  larger  effect,  as  contended 
for  in  argument  by  the  plaintiff's  counsel,  of  letting  in  all  former  partial 
losses  incurred  whilst  the  articles  were  on  board  the  ship,  the  consequences 
would  be  still  more  alarmmg.  Upon  the  whole,  we  think  the  partial  loss 
described  in  the  declaration  is  not  covered  by  the  policy;  and,  therefore,  give 
our  judgment  for  the  defendant. 

Judgment  for  the  defendant. 
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od^wjm.  Bower  v.  Hill. 

Tbftfbloiiir     /^ASE  for  obstractiiig  the  aarigation  of  a  atream.    The  caoae  ma  tiied 


to  vM  a  n^^^  ^^^'^  lAttiedah,  J^  at  the  hat  Nortkampim  Aasi»a»  when  the  pUatiff 

gation,  in  re-  was  nonsuited  (a). 

^tion^^r*  The  i&c&iraltVm  stated,  that  the  plaintiff  was  possessed  of  a  certain  fAoseoT 

close  abutting  land,  and  by  reason  thereof  ought  to  haye  had  a  certain  way  from  the  said 

U  appealed  that  close  unto  and  along  a  certain  stream  into  the  riyer  Nen  and  back  again,  Ibr 

folm^wt  ^^^^^^  ^D^  ^^^  servants,  in  boats.     It  was  in  cTidence,  that  a  dose  of  hsod 

otih^SM^t  abutted  on  the  stream,  and  formed  one  entire  property,  called  the  JSSng's 

Stjmh^  ^tfoJ  inn  and  yard,  until  about  five  years  befim  this  action  waa  bvon^iEt, 

foie  the  action  when  the  owner  of  the  Kin^s  Head  inn  divided  a  part  of  the  yanl,  iHikli 

w£^itww de-  mcluded  the  whole  of  the  frontage  towards  the  atieam,  and  that  the  plaintiff 

^^^  ^h^  ^^  ^^®  occupier  of  the  part  so  divided ;  but  he  did  not  occupy  any  other 

user  of  the  na-  part  of  the  Kin^9  Head  inn  and  yard.    The  evidence  given  for  the  plaintiff 

^m^^^^  in  support  of  his  claim,  consisted  of  proof  of  the  user  of  the  navigation,  whilst 

were  exercised  the  property  was  entire  and  known  by  the  name  of  the  King's  Head  inn  and 

^^VthcT  3rard;  and  it  was  shewn  that  persons  had  passed  up  the  stream  in  boats, 

^^'J^^h  "^  delivered  grain  at  the  granaries  of  the  mn,  and  building  materials  ibr  the 

^^perty'^  Impair  of  the  premises.    The  occupiers  of  the  inn,  had  also  occasionaliy 

thljfdf '^^'^  allowed  persons  to  pass  through  the  yard  and  take  articles  brought  up  ths 

noefidenceto  stream  in  boats ;  but  no  userofthe  stream  was  shewn  after  the  division  of 

pLuSiff^ght  the  property.    The  learned  judge  thought  that  the  evidence  shewed  that  the 

to  a  Terdict,  as  right  to  use  the  navigation  belonged  to  the  occupiers  of  the  Kin^e  Head 

S^'m  a  «iut  inn  and  yard,  and  on  that  ground  a  nonsuit  was  entered, 
could  only  he 

SToeeupieit  Ada$Mf  Serjt.,  obtained  a  rule  nm  to  set  the  nonsuit  aside^  and  for  a  nev 

eC  the  inn.  ^^ 

HiU  and  Miller  shewed  cause.— -There  waa  no  evidence  of  any  right  of 
way  which  was  i^^purtenant  to  the  close  occupied  by  the  plaintiff;  all  the 
acts  of  user  were  by  the  occupiers  of  the  Kin^e  Head  inn  and  yard ;  there- 
fore the  nonsuit  was  right  If  a  grant  of  a  way  be  made  to  the  occupier  of 
a  particular  house,  he  would  have  no  right  to  divide  the  pr6perty  into  po^ 
tions  and  allow  each  occupier  to  enjoy  the  way ;  that  would  be  a  fluctuatii^ 
and  more  extensive  user  of  the  way  than  the  grantor  mtended  to  make.  To 
entitle  the  phiintiff  to  recover  in  this  case,  a  grant  must  be  presumed,  Bal- 
lard V.  Dyean  {h);  and  the  evidence  would  only  shew  a  grsnt  to  the  occupier 
of  the  King's  Head  inn  and  yard. 

Adams^  Serjt.  emird. — ^It  waa  a  question  fi>r  the  jury  whether  the  acts  of 
user  were  by  the  occupiers  of  the  inn  in  respect  of  the  inn. — [Tindtd,  C.  J.— 
You  might  have  asked  the  judge  to  take  the  opinion  of  the  juiy  upon  that 
pomt]— The  portion  of  the  land  which  abutted  on  the  navigation  was  in  the 
occupation  of  the  plaintiff,  and  he  is  entitled  to  the  benefit  of  any  gnnt 

(a)  This  case  was  before  the  Coart  on  a         (6)  1  Tanat.  S79. 
former  ooouioB,  and  a  new  trial  was  then 
difecled.    See  the  pleadmgs,  oate,  4&- 
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vhjch  in^lit  have  been  made  for  the  benefit  of  the  occupiers  of  the  whole  of    Com.  PUa». 
theptemmes.  J^ 


Cur,  adv,  vult. 


IIILL. 


TiNDAL,  C.  J.-^This  was  an  action  upon  the  case  for  obstruction  of  a  right  Abo.  24A. 
of  way,  claimed  by  the  plaintiff  '*  by  reason  of  his  possession  of  a  close  of 
kod,  ^ram  the  said  close  of  the  plaintiff,  unto  and  along  a  certain  stream  or 
watercourse,  unto  and  into  a  certain  public  navigable  river  called  the  river 
Nm,  and  so  back  again,  for  himself  and  his  servants  to  go,  return,  pass,  and 
repass  in  boats  every  year,  and  at  all  times  of  the  year,  at  his  and  their  free 
vill  and  pleasure."  At  the  trial  before  Mr.  J.  LiCiledale,  he  directed  a  non- 
suit to  be  entered  upon  two  grounds,  one  of  which  was,  that  upon  the 
evidence,  the  right  was  found  to  belong  to  the  King^sHecui  inn  and  yard,  as 
one  entire  subject,  and  not  to  the  frontage  occupied  by  the  plaintiff;  and  as 
we  are  satisfied  that  the  nonsuit  ought  to  be  entered  upon  this  objection,  it 
becomes  unnecessary  to  advert  to  any  other  (c). 

The  evidence  on  the  trial  of  user  and  enjoyment  of  the  right  of  passage 
by  boats  and  barges  was  referable  to  the  Kin^9  Head  inn  and  yard,  and  to 
those  premises  only.  There  was  no  other  subject  matter  to  which  the  user 
coald  possibly  af^ly.  The  proof  was,  that  boats  went  up  to  the  Kingi^s 
Head  yard  and  back,  for  various  purposes,  as  occasion  required ;  that  coals 
were  carried  there ;  corn  for  the  purpose  of  being  deposited  in  the  granaries 
nthe  yard;  bricks,  tiles,  and  other  materials  for  the  repair  of  the  house. 
From  such  evidence  it  might  fairly  be  left  to  the  jury  to  presume  a  grant 
from  the  owner  of  the  dyke  or  stream,  to  the  owner  of  the  King^i  Head  inn 
tad  yard,  that  the  occupiers  of  those  premises  might  pass  and  repass  from  the 
same  to  the  river  Nen  and  back  again,  by  themselves  and  their  servants,  in 
boats  and  barges,  for  the  more  convenient  use  and  enjoyment  of  the  same 
premises ;  and  if  such  grant  once  existed,  there  was  nothing  in  the  evidence 
ai  the  trial  to  shew  that  it  has  ever  been  extinguished  or  released,  but  for  any 
thing  that  appears  to  the  contrary,  the  occupier  of  the  inn  and  yard  has  still 
the  full  right  to  the  enjoyment  of  the  easement  created  by  such  grant.  It 
appeared,  indeed,  on  the  trial,  that  for  the  last  five  years  the  occupier  of  the 
Kin^9  Head  inn  had  put  up  a  pair  of  gates  at  the  bottom  of  his  yard,  and 
had  thereby  separated  the  yard  from  the  dyke  or  stream,  during  which  time 
the  space  of  ground  between  the  yard  and  the  stream  had  been  in  the  pos- 
session of  the  pluntiff ;  and  it  was  upon  this  evidence  that  the  plaintiff  rested 
his  claim  to  the  right  of  passing  along  the  dyke,  contending,  that  the  right 
to  the  easement  attached  to  each  and  every  part  of  the  land  which  formed 
My  part  of  the  Kin^e  He€ui yBxd;  and  that  as  he  the  plaintiff  had  the  pos- 
session of  the  frontage  of  the  ground  adjoining  to  the  dyke  or  stream,  so  he 
had  the  right  of  passage  which  was  the  subject  of  the  grant.  We  think, 
however,  such  a  construction  of  the  grant  would  lead  to  very  unreasonable 
consequences.  The  grant  itself,  if  presumed  to  have  ever  existed,  is  still  in 
full  force.  Nothing  has  been  done  by  the  grantee  to  release  it  There  is 
only  a  temporary  discontinuance  of  the  enjoyment,  or  at  most  a  temporary 
suspension  of  the  right,  not  any  extir^uishment  of  it.  The  occupier  of  the 
^mg^e  Head  inn  and  yard  may  resume  the  user  at  any  time,  by  taking  any 

(c)  The  other  groiind  of  nonioit  was,  of  theway.  bytbeoccapieriof  Uiecloae,in 
wat  the  plaintiff  bad  not  ihewn  any  oier      their  own  boats. 
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Om.  Han*.  P"*  '^  **  frontage  into  his  owapoueMioB,  io  M  to  kanre  Meen  to  tk« 
dyke ;  and  the  consequence  would  be,  if  the  plaintiff  were  bdd  to  be  entitled 
to  the  right  of  passage,  that  two  different  persons  would  be  entitled  to  use  it 
for  themsdves  and  their  servants  with  boats  and  barges,  or  indeed  as  many 
different  persons  as  possessed  any  share  of  the  frontage.  This  wooH  be  an 
ume*s(»iable  construction  against  the  grantor,  who  may  have  been  ctmteoted 
to  grant  the  right  to  the  oocufMer  of  the  Kins^a  Head  inn  and  yard,  from 
his  knowledge  of  the  degree  of  user  which  would  follow  fiwn  the  gmnt  whoi 
so  limited.  Independently,  however,  of  this  consideration,  we  think,  upon 
the  broad  ground,  that  if  this  grant  were  produced  in  evidence,  the  plaintiff 
could  not  bring  himself  witWn  the  description  of  the  grantee,  be  not  being 
the  occupier  of  the  JK»si'»fll«w*  inn  and  yard,  there  was  no  evidence  what- 
ever fiw  the  jury  in  support  of  his  claim,  and,  conaequentty,  that  the  nonsait 

'""^^  Rukdiscfauged. 

ih,.stk.     Atkinson  and  an^,   Aasignees  of  Potter,  a  Bankrnpt,  v. 

Brindle. 

In«n«etii»1>7  nTHIS  acticm  was  tried  beft»re  Williams, ).,  at  the  last  Assiws  at  Wor- 
•mignem  to  •■•  eg,t«r,  and  the  question  was,  whether  the  phuntiffs,  as  assignees  of  the 
JSr^rSS.  bankrupt,  were  entitled  to  recover  the  sum  of  200/.  paid  by  the  bankrupt  to 
r'^Y  V^ "^  the  defendant  under  the followmg  drcumstances  .—Afialhai.  issned  against 
toSSCthI  the  bankrupt  on  the  14th  February,  1834,  but  it  was  not  proceeded  with; 
SSPfoThT  and  PMter  made  a  general  assignment  of  his  effects,  in  trust  for  Us  ^^ 
jury  ».  whe.  ^^^  ^hich  they  were  to  receive  less  than  20«.  m  the  pound.  The  de- 
SSln'SStem.  fendant,  who  was  an  auctioneer,  lent  mowsy  to  the  bankrupt,  and  toek  Iw 
pUtionofbMJt-  ijjjjg  i^  payment  On  the  18th  of  fanuanf,  1835,  two  bflls  wwe  di»- 
"ffi^nT  honoured^  PMter  asked  for  further  time  to  pay  the  debt,  but  on  the  14th 
SriSSiJt     of  /««««ry  he  paid  the  defendant  200/. :  on  the  28th  of  Je  same  month  . 

second  fiat  issued  agamst  Potter,  under  which  the  pkmtifls  were  assignees. 

The  learned  judge  told  the  jury,  that  if  the  payment  was  made  m  conterapb- 

tion  of  insolvency,  the  plaintifli  were  not  entitled  to  recover  m  *«  actioo. 

but  that  it  must  have  been  made  in  contemplation  of  banknipt«gr  (a).  Verdict 

for  the  defendant. 

LwBow,  Serjt,  moved  for  a  new  trial,  on  tiie  ground  of  misdirection  and 
tiiat  the  verdict  was  against  evidence.— The  dishonour  of  ti»  bills,  and  the 
request  of  P«rf<«r  to  have  further  time  granted,  amount,  in  pomt  of  law,  to  a  coB- 

tempktion  of  bankruptcy,  in  Fidffemr.  Sharpe  (*),  tiiisqu^tion  was  m^ 
considered.  In  Pi>land  v.  Glyn  (c)  Abbot,  C.  J.,  remarits,  "  I  have  a  peifcrt 
reooUection  of  the  mode  in  which  I  left  this  case  to  the  jury,  and  I  am  fiee 
to  confess  Oiat  my  opinion  now  is  the  same  as  that  which  I  expressed  to 
them.  I  told  tiiem  tiiat  the  object  of  the  Statute  was,  that  tiie  whole  of  the 
bankrupt's  property  should  be  equaUy  divided  amongst  his  creditors ;  tii«t  if 
at  tije  time  of  a  payment  to  one  creditor,  tiie  debtor  had  feir  grounds  for 
antkipating  bankruptcy  as  a  probable  result,  and  «<^  !^  P'J^ 
voluntarily,  such  payment  was  a  fraud  upon  the  Statute,  and  could  not  be 

(«)6e«^4,e.l«,M«.88.  («)8Doir.«rBy.«4. 

(6)  6Taant.SM. 
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Wipported."  And  BayUy,  J.,  says,  '*  I  taJce  Uie  general  rule  of  law  opon  Gwi^Ftet. 
this  subject  to  be,  that  a  voluntary  payment  to  one  creditor  under  circum- 
stances vhich  must  reasonably  lead  the  debtor  to  believe  bankruptcy  pro^ 
bi§  (not  ineviiable,  for  I  do  not  think  it  necessary  the  rule  should  go  that 
length)  is  a  fraud  upon  the  other  creditors,  within  the  meaning  of  the  bank- 
rupt laws,  and  that  money  so  paid  may  be  recovered  by  the  assignees  when 
a  bankruptcy  has  taken  place.  Here  the  def^idant  certainly  did  make  an 
application  upon  the  subject  of  their  debt,  but  the  bankrupt  did  not  act 
upon  that  application;  he  went  voluntarily  and  paid  the  money  upon 
motives  honourable  certainly  to  him  as  an  individual,  but  which  cannot  be 
recognized  as  a  defence  in  law." 

TiNDAL,  C.J. — There  is  a  late  case  upon  this  subject,  Morgan  v.  Brunf 
dreii  (d)y  where  Mr.  Justice  LdUledale  says,  '*  To  make  the  deposit  void,  two 
things  must  concur;  it  must  have  been  made  by  the  bankrupt  voluntarily, 
and  also  in  contemplation  of  bankruptcy.  The  late  cases,  with  reference  to 
the  question  whether  a  payment  or  delivery  of  goods  has  been  made  in  con- 
templation of  bankruptcy,  have  gone  much  larther  than  they  ought.  The 
evidence  that  bankruptcy  was  contemplated  in  this  case  was  very  slight"  Mr 
Justice  /.  Parhe  observes,  "  In  order  to  render  the  deposit  void,  it  was  incum- 
bent on  the  plaintifls  to  shew,  first,  that  it  was  made  in  contemplation  of  bank* 
ruptcy ;  and  secondly,  that  it  was  voluntary :  there  was  very  slight  evidence  that 
it  was  made  in  contemplation  of  bankruptcy.  The  meaning  of  these  words  I 
take  to  be  that  the  payment  or  delivery  must  be  with  intent  to  defeat  the 
general  distribution  of  effects  which  takes  place  under  a  commission  of  bank- 
rupt. It  is  not  sufficient  that  it  should  be  made  (as  may  be  inferred  from  some 
of  the  late  cases)  in  contemplation  of  insolvency.  These  ^sases,  I  think,  have 
gone  too  &r."  And  Mr.  Justice  Patteton  adds,  "  The  recent  cases  have  gone 
too  great  a  length.  They  seem  to  have  proceeded  on  the  principle  that  if  a 
party  be  insolvent  at  the  time  when  he  makes  a  payment  or  a  delivery,  and 
afterwards  becomes  bankrupt,  he  must  be  deemed  to  have  contemplated 
bankruptcy  at  the  time  he  made  such  payment,  but  I  think  that  is  not 
correct:  for  a  man  maybe  insolvent,  but  yet  not  contemplate  bankruptcy."  In 
this  case,  the  direction  given  to  the  jury  was  substantially  correct  Up  to 
the  time  of  the  act  of  bankruptcy,  the  bankrupt  may  do  what  he  pleases 
with  his  property ;  it  is  an  exception  when,  in  contemplation  of  bankruptcy, 
he  disposes  of  his  properly,  because  a  fraud  is  then  practised  on  his  other 
creditors.  I  agree  that  the  cases  on  this  subject  have  gone  too  far  The 
pn^r  question  for  the  jury  was,  whether  the  payments  were  made  in  con- 
templation of  bankruptcy.  It  is  not  suggested  Uiat  the  verdict  would  be 
altered  upon  a  new  trial,  and  I  am  not  disposed  to  interfere. 

Park,  J. — Mr.  Justice  Parke  and  Mr.  Justice  Patteson  put  this  point  on 
its  true  ground  in  Morgan  v.  Brundrett  {d).  The  direction  to  the  juiy  was 
perfectly  right 

Gaselbe.  J.,  concurred. 

BosANQUET,  J. — ^The  direction  was  correct  The  principle  upon  wlucd 
vauuss  can  be  recovered  on  the  ground  that  it  was  paid  by  way  of  fraudulent 
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Com,  Pieat.  preference,  is,  that  it  18  a  fraud  on  the  bankrupt  hiws.    The  coDtemfAttKn 

A^IIJJ^N  of  insolvency  is  not  sufficient.                                          Rule  refiised  {«). 

BmiiDLi.  i^)  See  Flook  y.  Jonet,  4  Bing.   80;      B.  &  Cret.  44;   CkmrchiU  v.  Crtm,  5 
Cook  V.  Rogeri,  T  Binif.  449;  Fordyce't      Bing.  177. 
ca>e,  1  Cowp.  117;  ihaUy.  Mortimer,  10 

if^^soL  BoYCE  V.  Chapman  an<J  an' 

By  II  Geb.  4,  ^ ASE,     The  action  was  tried  before  Goielee,  J.,  at  the  last  Assises  for 

"es.  sec^S,"**  Warunek.     The  defendants  were  coach  proprietors,  and  the  action  was 

«"»«"»«»-  brought  to  recover  the  value  of  a  parcel  enclosing  money  to  the  amount  of 

Immb  arising  ^^'9  which  it  vas  contended  was  lost  at  their  coach-oflice,  and  the  issue 

l^n.*iS/!!!r  ""*^  ^**»  whether  the  parcel  was  lost  through  the  felonious  act  of  odc 

their  senrantt.  MaUhewi,  a  porter,  who  was  u)  the  employ  of  the  defendants  when  it 

r«m\fl^*'  ^**  ^^*^  W-    ^^  ^*»  *°  evidence,  that  in  August,  1834,  the  parcel  had 

raedto  KcoTer  been  forwarded  from  Knuisworth  by  the  defendants'  coach,  to  be  taken  to 

pareef  ?Mt,  aad  Birmingham,  but  it  never  reached  the  person  to  whom  it  was  directed, 

•light  evidence  although  it  was  seen  in  the  defendants'  coach-office  at  Birmingham.    Ad- 

raise  araspicion  vertisements  were  circulated  in  Birmingham,  describing  the  contents  of  the 

I^!  who"^  parcel,  and  in  June,  1835,  a  10/.  note,  part  of  the  money  stolen,  was  traced 

■till  in  his  em-  into  the  hands  of  a  traveller,  who  stated  that  he  had   received  it  from 

Sie^pi^h'ir  -^«/'^«<">  the  defendants'  porter,  in  exchange  for  other  money;  and  it  was 

a  Terdict  found  proved  that  MotihewM  had  applied  at  a  neighbouring  shop  and  received  a  M 

a^ew Sialwas  ^^te  in  exchange  for  gold,  but  the  shopkeeper  stated  that  he  did  not  beliere 

"^""^tSt  aL  ^^^  stolen  note  was  that  which  he  gave  to  MaiihewM,    Maiihews,  who  was 

aS^endant  Still  in  the  defendants'  service,  was  not  called  as  a  witness.     Verdict  fcH-  the 

SfidSe^i^.  V^^^  damages  84i 


ant  as  a  wit- 


Balguy  moved  for  a  new  trial,  and  contended  that  the  plaintiff  was  bound 
to  give  such  evidence  as  would  prove  a  felony  against  the  defendants' serrant 
The  evidence  given  was  scarcely  sufficient  to  raise  even  a  suspicion  against 
M(Uthew9,  as  it  was  not  probable  he  would  have  remained  in  the  defendants' 
service,  and  endeavoured  to  pass  the  note  in  the  neighbourhood  where  it  bad 
been  advertised. 

TiNDAL,  C.  J.-^The  defendants  should  have  called  the  porter  as  a  witness 
at  the  trial,  and  as  they  have  not  done  so,  we  are  not  called  upon  to  send  the 
cause  down  again.  The  evidence  before  the  jury  was,  that  the  note  was  lost 
in  August,  1834,  and  that  the  same  note  was  subsequently  traced  to  the  pos- 
session of  the  defendants'  servant,  who  was  their  servant  when  the  note  was 
lost.  The  evidence  against  the  servant  was  certainly  very  slight,  on  which 
no  judge  or  jury  would  have  convicted  him,  if  he  had  been  tried  for  stealing 
the  note.  In  a  criminal  prosecution  the  servant  could  not  be  called,  but  h«e 
he  might  have  disproved  the  cliarge  which  was  made  against  him ;  and  as  to 
whether  the  note  was  received  from  the  shc^keeper,  who  could  have  explained 
the  transaction  so  clearly  sa  Matthews?  and  he  was  not  bound  to  give  any  evi- 
dence which  would  criminate  himself.  As  this  evidence  would  have  tended  to 
remove  all  doubt  upon  the  question,  and  as  the  defendants  have  omitted  (o 

(a)  By  11  Geo.  1,  and  1  Wm.  4,  c  68.     jnriet  arinog  from  the  feloDioaiicUoraV 
fee  8,  common  carriers  are  not  protected      servant  in  their  employ, 
from  llabiUtj  to  answer  for  losMt  or  in- 


BOTCft 

Cbafmah. 
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{srodaoe  it,  although  it  was  in  their  power,  they  are  net  in  a  situation  to  seek     Omijn«i. 
for  a  new  trial. 

Park,  J. — If  we  granted  a  new  trial,  we  should  allow  the  defendants  to 
hear  all  the  plainttflTs  eyidenoe,  and  afterwards  obtain  a  new  trial  upon  the 
ground  that  they  did  not  call  a  witness  whom  they  might  have  called.  Such  a 
practice  would  be  productive  of  the  worst  consequences.  The  verdict 
appears  to  me  to  be  right;  it  would  have  been  otherwise  if  the  porter  had 
satisfactorily  explained  his  conduct  in  changing  the  note. 

Gasslbb,  J. — ^I  left  the  case  to  the  jury,  and  I  am  not  dissatisfied  with  the 
verdict. 

BosANausT,  J. — The  evidence  was  all  one  way;  and  the  defendants 
ought  to  have  called  the  porter,  who  could  hare  spoken  to  the  facts. 

Rule  refused. 

Jackson  v.  Adams.  Ab*.7fi. 

#^ASE  for  slander.    The  declaration,  which  did  not  allege  special  damage,  TSe  pUmtif 

stated  that  before  the  committing  the  grievances  thereinafter  mentioned,  {i^^^J^^aer 

the  plaintiff  had  been  in  a  certain  parish  office,  to  wit,  one  ci  the  diurch-  ud  the  words ' 

wardens  of  the  parish  of  Sioke  Gabriel,  in  the  county  of  Devon,  and  during  '^^^stol«th« 

his  continuance  in  such  his  office,  had  always  faithfully  and  honestly  P*'^'"^^^^- 

demeaned  himself  in  his  said  office  of  churchwarden ;  nevertheless  the  de-  m^,  that  "hT 

fendanty  devising  and  maliciously  intending  not  only  to  injure  the  plaintiff  in  ^l^^^v'*  Tj^^ 

his  said  good  name,  fame,  credit,  and  reputation,  with  and  amongst  all  his  had  stolen  the' 

neighbours  and  other  good  and  worthy  subjects  of  this  realm,  and  to  cause  Sml!^:^H«u, 

it  to  be  suspected  and  believed  by  those  neighbours  and  subjects,  that  the  thattheehurch. 

plaintiff  had  been  and  was  guilty  of  the  misconduct  and  ofiences  thereinafter  ^^ion  of  ^ 

mentioned  to  have  been  charged  upon  and  imputed  to  him,  aiid  had  grossly  ^^^-^"T?* 

misconducted  himself  as  churchwarden  as  aforesaid,  and  to  vex,  harass,  and  the  church,  and 

oppress  the  plaintiff,  heretofore,  to  wit,  on,  Sec.,  in  a  certain  discourse  which  ^VbeV^t^of 

the  defendant  then  had  with  the  plaintiff  in  the  presence  and  hearing  of  stealing  them, 

divers  good  and  worthy  subjects  of  this  realm,  of  and  concerning  the  "^IcmwoSd 

plaintiff,  and  of  and  concerning  the  conduct  of  the  plaintiff  as  such  church-  ^i^^'  ^^« 

warden  as  aforesaid,  uttered  the  following  words: — Who  stole  the  parxeh  u^they'SidMt 

hfU^rppee,  you  seampmg  rascal?  (meaning  that  the  plaintiff  had,  whilst  in  dlSIJifeoffeSce 

the  sijd  office  of  churchwarden  as  aforesaid,  been  guilty  of  stealing  bell-     Thewoidsso 

'^s),  and  the  said  subjects  of  our  said  lord  the  king,  then  understood  that  l«d  »the  de- 

tittit  was  the  meaning  of  the  said  words.    At  the  trial  before  Polle^ofi,  J.,  at  blk^n^Vh^ 

the  Exeter  Spring  Assizes,  1885,  witnesses  were  called  who  proved  the  proTedbyeri- 

speaking  of  the  words  hiid  in  the  declaration,  but  they  said  they  were  not  vvraation  in 

at  that  thne  aware  that  the  plaintiff  fas  or  had  been  a  churchwarden.    A  SJulj^uJ^^ 

^t  of  mquiry,  issued  in  a  former  action  brought  by  the  plaintiff  against  the  the  plaintiff 

^fendftnt  for  slander,  was  also  m  evidence  to  shew  malice  (a).    A  verdict  C^/^u1ng 

was  found  for  the  plaintiff,  damages  5/.  the  ropes  for  a 

*^  smaller  sum 

orle,  in  pursuance  of  leave  reserved  by  the  learned  judge,  obtained  a  rule  gi^«n  for  them 


(«)  The  admittion  of  tUs  evidence  was     trial;  bat  the  Coort  refused  the  rale  on  thei 
uM  gteaad  of  an  application  lor  a  new     point.    See  Mukeom  v.  Adami,  anU,  78. 
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Cm^Pleat.  .m#i  io  enter  a  iionsHit, or  to  aiTQst  the  ja^gment, i|f>09  ti^  £^^  #lr«f. 
That  no  evidence  was  given  that  the  plaintiff  had  been  draiickwaidoii  of 
Sioke  GaMel,  or  that  the  parties  to  whom  the  words  were  spoken,  mlde^ 
stood  theoD  to  be  Deferable  to  the  pleintiff '«  conduct  in  th»t  oflloe.  See^mdly, 
in  arreat  <^  judgment,  because  the  words  spoken  did  nol..ii»|MUe  ttiecoiD- 
niission  of  any  indictable  offence  to  the  pktintiff. 

iDrowder  and  EUioti  shewed  cause.-*-Thepe  is  no  ground  for  entering  • 
nonsuit ;  for  there  was  evidence  to  go  to  the  jury,  and  the  rule  is  laid  dovn 
by  Bayley,  B.,  in  Lumby  ▼.  Alday  {b).  "  The  rule  is,  that  if  the  farts 
alleged  in  ihe  declaratk>n  be  proved,  it  is  the  duty  of  the  jury  to  find  for  the 
plaintiff;  and  if  these  facts  do  not  disclose  a  sufficient  cause  of  action,  (be 
defendant  must  move  in  arrest  of  judgment.  Where  a  defendant  is  satisfied 
that  the  allegations,  if  proved,  do  not  establish  a  cause  of  action,  he  ought 
to  demur.**  So  here  the  defendant  ought  to  have  demurred  to  the  decbn* 
tion,  if  he  thought  it  insufficient  Then  it  is  said  that  the  words  do  not 
impute  an  indictable  offence  to  the  plaintiff.  But  the  bell-ropes  of  the  chuidi 
are  the  property  of  the  rector  or  the  parishioners.  By  7  &  8  Creo,  4,  c  29, 
sec.  44,it.is  made  felony  tosteal  any  fixture,  whether  made  of  metal  ^  or  other 
material,**  fixed  in  any  place  dedicated  to  public  use  or  ornament,  Aod  a 
church  was  held  to  be  within  the  meaning  of  the  words;  *'  or  other  buiid- 
ing,^'  under  the  old  Statute,  4  Geo,  2,  c.  32  (c).  In  Rex  t.  Hickman  (i) 
an  indictment  for  stealing  the  lead  on  a  church  was  held  good,  where  the 
property  in  the  lead  was  laid  in  the  vicar.  But  the  charge  is  of  stealing 
bell-ropes  generally,  and  not  of  stealing  the  ropes  belonging  to  the  psrisfa  of 
which  the  plaintiff  was  churchwarden. 

Erie,  Sir  W,  Foiieiiy  and  Newman,  in  support  of  the  rule. — ^The  pWntif 
failed  altogether  in  proving  his  case.  The  words  spoken  on  the  former  ocor 
sion,  and  which  were  the  subject  of  the  action  in  which  the  writ  of  inquiiy 
was  executed,  charged  the  plaintiff  with  selling  ropes  for  an  inadequate  pricey 
and  not  with  stealing  them.  But  as  the  churchwarden  for  the  time  being  has 
the  property  in  the  church  bells  and  ropes,  he  could  not  be  guilty  of  stealif^ 
them.  That  he  has  the  custody  and  property  in  the  goods  belonging  to  the 
church  appears  in  Bae.  Abn  tit.  "  Churchvrarden,"  B.,  **  The  churchwardens, 
when  chosen,  are  a  corporation  intrusted  with  the  cure  and  management  of 
the  goods  belonging  to  the  church,  which  they  are  to  order  for  the  best 
advantage  of  the  parishioners ;  they  are  likewise  enabled  to  take  goods  for 
the  benefit  of  the  church ;  but  cannot  dispose  of  them  without  the  conflent 
of  the  parishioners.  They  have  such  a  special  property  in  the  organ,  belb, 
parish  books,  Bible,  chalice,  surplice,  &c.,  belonging  to  the  church,  that  for 
the  taking  away,  or  for  any  damage  done  any  of  these,  they  may  bring  an 
action  at  law,  and  therefore  the  parson  cannot  sue  for  them  in  the  Spiritual 
Court.**  In  Hadman  v.  Ringttood  (e)  churchwardens  brought  trespass  for 
taking  a  bell  belonging  to  the  church ;  and  in  RolhU  Abr,  tit.  **  Chan^' 
warden,"  A.  2,  it  is  said,  that  "  if  a  man  takes  the  organ  belonging  to  ^ 
church  the  churchwarden  may  bring  an  action  of  trespass,^*  Wdeomt  v. 
Lake  (/).    The  ropes  are  aflixed  to  the  bells,  which  are  not  part  of  the 

(6)  1  Cr.  &  J.  801.  (e)  Cro.  Elis.  145,  179.  „ 

(e)   18  East*!  Picas  of  the  Crowo,  599.  (/)  Siderfln,  881 ;  Com.  B%.  ik. "  »' 

(cO  8  East's  Picas  of  the  Crown,  728.  gltse,*'  F.  8. 
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nally,  and  do  opt  jbelppg  jto  the  viears  £««?  ▼•  Bi^km4m(jgi)ioeB  not  tli8i&'     CwkPliaf^ 

Ciur.  ocfe.  tpna.  v. 

TiNDAt,  C.  J/--Ip  this  case  l^e  verdict  fi>r  the  plaintiff  was  giveo  upon,  Nov.  2&iK 
the  second  count  of  the  deckration,  and  the  question  before  us  has  arisen,  on 
a  rule  fii'#t  ior  entering  a  nonsuit  by  the  leare  of  the  learned  judge  who  tried 
the  cause,  or  for  arresting  the  judgment  As  to  the  latter  ground  of  the 
motion,  it  has  been  objected  bjr  the  defendant,  that  the  second  count  of  the 
declaration  shews  no  cause  of  action,  inasmuch  as  the  words  therein  stated 
do  not  impute  to  the  plaintiff  the  Aommission  of  any  indictable  offence.  And 
we  agree  upon  the  authorities  collected  by  Hawkini  in  his  Pieeu  of  the 
Crown,  cap.  **  Appeals,''  sec.  44  (t),  that  an  indictment  for  larceny  could 
not  be  supported  against  a  churchwarden,  for  stealing  the  bell-ropes  of  the 
perish  church  of  which  he  is  the  churchwarden.  For  as  it  is  laid  down  in 
that  book,  he  has  the  possession  of  the  goods  of  the  church,  in  contradis- 
tiDction  to  the  mere  charge  of  goods,  such  as  a  butler  or  cook  have  of  their 
master's  goods.  At  the  same  dme  a&  the  second  cotmt  of  the  declaration 
does  not  import  on  the  face  of  it,  that  the  churchwarden  stole  the  bell-ropes 
of  the  diurch  wheroof  he  was  warden,  but  generally  that  he  stole  the  bell* 
ropes ;  we  see  DO  ground  for  arresting  the  judgmrat  upon  the  objection  taken 
to  that  count  As  to  the  s^plication,  however,  for  entering  a  nonsuit,  we 
think  the  rule  must  be  made  absolute.  The  second  count  of  the  deckration 
eootains  an  ayerment  by  way  of  innuendo,  '*  that  the  plaintiff,  whilst  in  his 
said  office  of  churchwarden,  had  been  guilty  of  stealing  ropes,  and  that  the 
subjects  of  our  lord  the  king  then  understood  that  that  was  the  meaning  of 
the  said  words."  Now,  some  innuend4>  was  absolutely  necessary  in  this  case 
in  ord^  to  make  the  words  actionable ;  for  the  words  being  put  interrogik- 
tively,  unless  there  was  an  averment  that  they  were  intended  as  a  charge 
against  the  plaintifl^  there  would  be  no  imputation  of  a  criminal  ofience  - 
having  been  committed  by  him ;  and  in  such  innuendo  the  word  '^  stealing'' 
cannot  by  any  reasonable  intendment  have  any  other  meaning  than  that  of 
the  commission  of  the  offence  of  larceny.  But  the  innuendo  so  stated  in  the 
declaratkm  was  not  only  not  supported,  but  was  negatived  by  the  plaintiff's 
own  evidence  given  at  the  trial ;  for  in  order  to  prove  the  malicious  speaking 
of  the  words  in  question,  the  plaintiff  produced  a  judgment  which  he  had 
obtained  in  an  action  against  the  defendant  for  slanderous  words  spoken  by 
the  defendant  of  the  plaintiff  at  a  former  time,  when  describing  the  veiy  same 
transaction  to  which  the  pussent  words  relate ;  in  which  judgment  the  words 
^«n  spoken  by  the  defendant  were  stated  to  be,  that  the  plaintiff  had  fniudu- 

(f)  S  Eait'i  Pleas  of  the  Crown,  79$.  cbnnhwvdens  having  poiseftioa  of  the 

v*)  It  was  also  contended,  that  no  action  goods  of  a  church  (citing  1 1  H.  4,  19 ;  IS 

»owd  he  for  slandering  the  plaiotiff  in  his  H.  7,  27.  28,  29 ;  87  H.  6.  80,  81),  or  in 

®™je  of  charchwaiden,  or  if  that  was  not  general  any  person  whaUoever  who  is  so 

»  wen  that  the  words  ought  to  have  been  far  intni»tcd  with  the  roods  of  another  aa 

«Mwn  to  be  spoken  whilst  the  par^r  was  in  in  judgment  of  law  to  have  the  possession  . 

race ;  but  the  Court  gave  no  opinion  oa  and  not  the  bare  charge  of  them,  may  }mm 

rVP!fw  *^®  **^'  "  •PP*^^  ®^  larceny  againrt  any  one  who 

iJik   "*«woonece8"ty  that  the  appel-  shall  steal  them;   for  th|it  th^  have  a 

»ni^7    .  •**"^°*®P'°P*'^®^**»°^''  special  kind  of  property  in  them  against 

«>wn  for  It  seems  agreed,  that  a  carrier,  all  8trangers.»»  Hawk.  Pleas  of  the  Crown, 

^^en  a  servant  to  whom  goods  are  deli-  237,  8lh  cd. 
vered  to  be  caiTied  to  a  certain  place,  or 


r, 
Adams. 
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CiMkHMiL  Wnfly  <pM  fte  MI"ffopei  -wMht  he  'was  m  Ae  oflice  of  cfanidiwudeii,  for  a 
jAOKtoir  "*^^  smaller  sum  than  he  had  given  for  them^  and  thecebjr  dieated  the 
parish  (j).  This  evidenoe  disproved  the  averment  in  Uie  dedaratkm  that 
the  defendant  intended  to  charge  him  with  stealing  the  ropes;  and  shewed, 
eondusively,  that  the  defendant  had  used  the  word  **  stealing*^  in  a  very 
difierent  sense  from  that  in  which  it  is  generaUy  understood,  and  in  which  he 
averred  that  it  was  used  in  the  timtMfid^,  and  that  he  intended  ooij  to 
impute  to  him  that  he  had  defrauded  the  parish.  Upon  this  ground  we 
think  the  plaintiff  himself  shewed  that  he  had  no  case  for  the  jury,  and  that 
a'  nonsuit  must  be  altered 

Rule  aibaolute  1^  entering  a  nonsuit 

(»  See  /odboA  v.  Jdam»,  aiUt.  78. 


M».9A.  Cannell  V.  Curtis. 

The  plaintiir  fPHE  declaration  stated  that  the  plaintiff  was  a  good,  honesty  true  and  fiutb- 

i|U«8«^^t  hf  fui  subject  of  this  realm,  and  as  such  had  always  conducted  himself,  and 

|xnnt«d,  and  until  the  committing  of  the  several  grievances  thereinaft^  mentioned,  was 

orexM^of^e  >^lway8  reputed  and  esteemed  to  be  a  person  of  good  name,  femc^  and  oedit; 

pariaii  of  FT.,  that  the  plaintiff  had  never  been  guilty,  nor  until  the  commission  of  the  said 

Sfe^duitpaV  grievances,  been  suspected  to  have  been  guilty  of  perjury,  or  of  any  other 

Itthed  ^Kbd  jiuch  crime,  misdemeanour,  or  offence,  and  by  means  thereof  the  plaintilC  he- 

ain^iunist-  fore  the  committing  of  the  said  grievances,  had  deservedly  obtained  the  good 

Sm  d^Ddukt  OP"***^'^  *°d  credit  of  all  the  good  and  worthy  subjects  of  this  realm  to  whom 

pl^uied  that  he  was  knowu ;  and  also  that  before  the  committing  of  the  grievances  after 

1^^  Wd  mentioned,  to  wit,  on  the  3 1st  day  of  March,  1834,  the  pUintiff  had  hm 

appointed,  ud  appobted,  and  was  assistant  overseer  of  the  poor  of  the  parish  of  WeH 

iuiiiLtaiit*o?eiw  Rudkamt  in  the  county  of  Norfolk,  and  had  made  out  and  passed  c^taio 

^OT^[%  accounts  of  him,  the  pluntiff,  as  such  assistant  overseer  as  aforesaid: 

tlio  appoint-  the  same  containing,  amongst  other  things,  an  account  of  the  reodpta  and 

pldnt^^two  disbursements  of  the  said  plaintiff,  as  such  assistant  overseer,  and  which  said 

vutioes,  and  of  accounts,  SO  made  out  as  aforesaid,  the  said  plaintiff,  before  the  oommittiqg 

in'^cMQ^c^  of  ^  ^d  grievances,  on  the  day  and  year  last  aforesaid,  had  verified  on  the 

wu  auiBcient  Qi^td  Qf  ^he  said  plaintiff.    Yet  the  said  defendant  well  knowing  the  pre- 

oupport  the  al-  mises,  but  contriving  and  maliciously  intending  to  injure  the  said  plaintiff  in 

dwlanSimi^md  ^^  ^^  ^^^  name,  fame  and  character,  and  to  bring  him  into  public  scandal, 

that  the  plain-  miamy  and  disgrace,  and  to  subject  hun  to  the  pains  and  penalties  by  law 

pweWi'prL  provided  agamst  perscms  guilty  of  the  crime  of  perjury ;  and  to  cause  it  to 

fioui  nomina-  be  suspected  and  believed  that  the  pkintiff  had  conducted  himself  inqxro- 

tira  b^  the"^  perly  and  extravagantly  in  his  said  office  of  assistant  overseer,  and  that  the 

^'^r^d'  ^^  accounts  so  by  him  made  out  and  verified  on  oath,  as  afcnesaid,  were  ia 

CkQ,  Sb  c  u;  the  knowledge  of  the  said  plaintiff,  at  the  time  they  were  so  verified  on  oath, 

^Q»tn,  Whe.  iooorrect;  and  that  he,  the  said  plaintiff,  by  so  verifying  the  same  aooounti 

therthede.  on  oath,  had  been  guilty  of  perjury,  heretofore,  to  wit,  on  the  12tli  day  of 
fendant  could 
have  raked  an 


ufnf  on  the  mlidity  of  the  plaintifT'i  nomination  and  election. 

An  a^ennent  Chat  the  plaintiff  had  pasaed  hit  accounts  aa  assistant  oreraeer,  and  that  he  had 
veriSed  tiiem  on  oath,  was  held  to  be  supported  by  evidence  that  he  had  kept  the  accounts  of 
the  pariah  and  Terified  them  on  oath ;  the  accounts  being  headed  "  OTexf  eers'  ieoounts."— 
GsMfar,  J.,  cKiSfiilMiite.    FUe  59  Gep.  3,  c  18,  s.  7 
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/i«*,  A.D.  1834,  wrongfnily  and  unjustly  did  compose  and  publish  a  oertaitt  O^^PUu. 
false,  scandalous,  malicious  and  defamatory  libel,  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  him  as  such  assistant  overseer  as  aforesaid* 
contiuning  the  several  false,  scandalous,  malicious  and  defamatory  words  and 
matters  following,  of  and  concerning  the  said  plainlifi^  and  of  and  concerning 
him  as  such  assistant  overseer  as  aforesaid,  and  of  and  concerning  the  said 
plaintiff's  said  accounts,  and  the  said  verification  thereof  by  the  said  plaintiff 
on  oath,  as  aforesaid,  that  is  to  say: — 

**  These  disbursements  (meaning  the  said  disbursements)  I  (meaning 
the  said  defendant)  consider  improper,  and  incorrect,  and  are  passed 
and  balanced  without  my  (meaning  the  defendant's)  knowledge,  or  con- 
sent, and  the  person  (meaning  the  said  plaintiff)  who  has  sworn  to 
them  (meaning  the  said  accounts)  has  perjured  himself  in  the  most 
deliberative  and  wilful  manner." 

Meas, — First,  Not  gvaliy.^'Seeand,  That  at  the  said  time  mentioned  in  the 
declaration  the  said  plaintiff  had  not  been  appointed,  and  was  not  assistant  over- 
seer of  the  poor  of  Uie  parish  of  B%«l  Rtii^am,  in  the  said  county  of  Abf/oM, 
and  had  not  made  out  and  passed  certain  accounts  of  him,  the  said  plaintiff, 
as  such  assistant  overseer  as  aforesaid,  the  same  containing,  amongst  other 
things,  an  account  of  the  receipts  and  disbursements  of  the  said  pUintiff  as 
%Mfh  assistant  overseer,  and  which  said  accounts  so  made  out  as  aforesaid,  the 
said  pluntiff,  before  the  committing  of  the  alleged  grievances  in  that  count 
mentioned,  had  not  verified  on  the  oath  of  the  said  plaintiff;  and  of  this  the 
defendant  put  himself  upon  the  country,  &c  Issue  was  jomed  on  both 
pleas. 

At  the  trial  belbre  Lord  Atnngw,  C.  B.,  at  the  last  Assices  for  Nar/alk,  the 
appointment  of  the  plaintiff  as  assistant  overseer  for  West  Rudkam  (a)  (under 
the  hands  and  seals  of  two  justices)  was  in  evidence ;  it  recited  "  that  the  plain- 
tiff  had  been  nominated  and  elected  assistant  overseer  of  the  parish,  and  it 
directed  the  plaintifl^  within  four  days  after  the  end  of  each  year,  to  yield  a  just» 
true,  and  particular  account  of  all  moneys  received  and  paid  by  him,  which  was 
to  be  totered  in  a  book,  and  signed  by  him,  and  verified  on  oath." — It  was  also 
proved  that  the  plaintiff  had  acted  as  assistant  overseer.  It  appeared  that 
the  plaintiff  kept  a  book  containing  entries  of  all  his  rec^ts  and  payments, 

(a)  Stat.  59  Geo.  8,  c.  19,  s.  7.,  enactf ,  relief  of  the  poor,  at  sach  timet  and  in  nidi 

'*  That  it  ahall  be  lawful  for  the  inhabitants  manner  ai  shall  have  been  agreed  npon 

of  any  parish,  in  veitr^  assembled,  to  between  the  inhabitants  in  vestry,  and  the 

oominate  and  elect  any  discreet  person  or  respective    persons  to  be  so  appointed ; 

)«noDs,  to  be  assistant  overseer  or  over-  and  every  person  to  be  so  appointed  assist- 

*<^n  of  the  poor  of  soch  parish,  and  to  ant  overseer  shall  be,  and  he  is  hereby 

d«t«riniQe  and  specify  the  daties  to  be  6y  authorised  and  empowered  to  ezecnte  all 

^  (s)  them  eseented  and  performed ;  and  sach  of  the  daties  of  the  office  of  overseer 

to  fii  iQch  yearly  salary  for  the  execotion  of  the  poor,  as  shall,  in  the  warrant  for  hat 

of  the  said  ofl&ce.  as  shall  bj  sach  inhabit-  appointment,  be  expressed,  in  like  manner 

^  in  vestry  be  thought  fit;  and  it  shall  and  as  fully  to  all  (itenU  and  purposes  at 

P«  lawful  for  any  two  of  his  majesty's  the  same  may  be  executed  by  any  ordinary 

JQBtices  of  the  peace,  and  thqr  an  hereby  overseer  of  the  poor ,  and  every  person  or 

cinpowered,  by  warrant  under  their  hands  persons  S9  appointed,  shall  continue  to  be 

^^"^s.  to  appoint  any  person  or  persons  an  assistant  overseer  of  the  poor  unlO  be  or 

2^  shall  be  so  nominated  and  elected  to  they  shall  resign  such  office,  or  until  his  or 

oe  atttatiDt  overseer  or  overseers  of  the  theu  appointment  shall  be  revoked  br  the 

I^.  for  such  purposes,  and  with  such  inhabitanu  of  the  pariih  ia  vartiy  BMsmMed, 

f*|*7.  u  shall  have  been  fixed  by  the  and  no  longer." 

inhibitaou  b  vestry ;  and  such  sakiy  shall  (a)  Sic. 
^  PM  oat  of  the  money  raited  for  the 


!344  TERM  REPORTS  m  thb  CX>MM(»«  PLEA& 

Cbm.  Pieas:  ^hkh  Were  headed  ^  overseers  aooounte  f*  but  the  oyeraeera  of  the  pansh  di) 
not  interfere  in  the  management  of  the  parochial  expenditure;  and  at  the  end 
of  the  year  the  plaintiff  had  verified  these  accounts  upon  oath  bdbie  tvo 
magistrates,  who  allowed  the  accounts,  and  the  following  indorseraent  was 
Blade  and  signed  by  the  magistrates,  at  the  bottom  of  the  book.^ — "  Marek, 
81st,  1834. — Verified  on  oath  of  il.  CmmeU,  overseer  of  the  pariah  of  Wui 
RudhoMy  and  allowed  by  us  until  just  cause  shewn  to  the  contrary."'  The 
libel  was  proved  to  have  been  written  by  the  defendant  in  this  book. 

Verdict  for  the  plaintiff,  daim^gea  50^ 


^ark$,  Serjt.,  by  leave  reserved,  moved  to  set  aside  the  verdiet,  and  to 
enter  a  nonsuit,  on  three  grounds :  Fir$i,  the  appointment  of  the  plaintiff 
as  assistant  overseer,  was  not  sufficiently  proved  at  the  trial :  Seeondfy,  there 
was  no  proof  that  the  accounts  were  the  pkuntifiPs  accounts,  as  assistant  over- 
seer ;  and  Thirdly,  the  writing  did  not  amount  to  a  libel,  because  the  assistant 
overseer  is  not  bound  by  law  to  verify  his  accounts  on  oath. 

Biggt  Andrewi  shewed  cause. — ^The  plaintiff  proved  sufficient  at  the 
trial  to  sustain  the  declaration ;  it  oontuns  two  statements :  first,  that  the 
plaintiff  had  been  appointed,  and  was  assistant  overseer ;  and  secondly,  that 
he  had  made  out  and  passed  certain  accounts  as  such  assistant  overseer, 
which  he  had  verified  on  oath.  The  plea  traverses  these  statements,  a^ 
it  win  be  contended  that  the  plaintiff  ought  to  have  gcme  into  proof  of  his 
nomination  and  election  by  the  parish,  as  well  as  of  his  appointment  But 
the  issue  is  raised  by  the  plea,  not  upon  the  nomination  or  election,  but  upon  the 
appointment :  and  the  appointment  under  the  hands  and  seals  of  two  magis- 
trates, in  pursuance  of  59  Geo,  3,  c  12,  s.  7,  was  in  evidence.  This  was  at 
least  prima  fade  evidence,  and  no  evidence  was  ofiered  by  the  defendant  to 
contradict  it  The  iqjpointment  recites  that  the  plaintiff  had  been  nominated 
and  elected  by  the  parish,  and  it  will  be  presumed  that  the  justices  acted 
correctly.  But  there  was  also  proof  that  the  plaintiff  had  acted  in  his  office; 
and  in  order  to  prove  a  genend  allegation  that  a  party  holds  a  particnlar 
office  or  situation,  it  is  usually  sufficient  to  prove  his  acting  in  that  capacity.  In 
the  case  of  peace  officers,  justices  of  the  peace,  and  constables,  it  is  auificient  to 
prove  that  they  acted  in  those  capacities,  even  upon  an  mdicUnent  far  nnirder, 
Berryman  v.  Wiee  (&).  So,  upon  an  indictment  for  perjury  in  taking  an  oath 
before  a  surrogate,  evidence  that  the  officer  has  acted  as  such,  is  prima  Jade 
evidence  of  his  authority,  Rex  v.  Verelet  (c).  Even  to  support  a  genersl 
averment  that  a  man  is  a  physician,  there  are  authorities  to  shew,  that  it  is 
sufficient  to  prove  that  he  acted  as  such,  although  it  may  be  different  if  he 
avers  that  he  has  duly  taken  his  degree,  as  in  Maisee  v.  T%omton  (d).  In 
an  action  by  an  attorney  for  his  fees,  an  allegation  that  he  is  an  attorn^  of 
the  K,  B.  is  supported*  by  proof  that  he  has  acted  as  such,  Berryman  v. 
Wiee  (h).  But  in  cases  where,  from  the  precise  and  special  nature  of  the 
allegation  the  due  appointment  of  the  party  to  any  office  or  situation  must 
be  proved,  then,  according  to  the  general  rule,  it  must  be  proved  by  the 
best  evidence  which  can  be  offered,  Collins  v.  Carnegie  (e).    The  pUiintiff 

(6)  4  T.  R.  see.  id)  8  T.  R.  SOS. 

(c)  S  Campb.  4M.  (e)  1  Ado  &  Ellis,  695. 
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does  not  dhge  that  he  was  daly  appointed.— [7liulat(  C  J,— Thai  he  wai     Onk^Pfai*. 
appointed  must  mean  that  he  was  duly  appointed.]— The  proof  of  the  ap-v 
pointment  of  the  plaintiff  by  the  justices,  and  that  he  had  acted  in  pursuance 
or  the  appointment,  is  soflicient  proof  that  he  was  assistant  overseer.    Then, 
as  to  the  verification  of  the  accoonta  upon  oadi:  The  overseers  did  not* 
entirely  superintend  the  aflbirs  of  the  parish,  but  one  acted  during  one  half 
oC  the  year,  and  the  other  during  the  other  half.    It  was  proved  that  the 
receipts  and  disbursements  entered  in  the  book  in  which  the  Ubel  was  written,^ 
were  all  given  and  made  by  the  plaintiff,  and  the  book  contained  his  signature^ 
It  is  objected  that  the  accounts  were  headed  ''overseers'  accounts,''  but  that 
may  be  ex|dained,  and  the  evidence  shewed  that  they  were  the  plaintiff's  ac-* 
ooimts. — [Tmdai,  (X  J.— I  do  not  see  how  the  overseers  could  swear  to  the  ac- 
counts.]^—By  69  Geo.  8,  c.  12,  s.  7,  the  assistant  overseer  is  empowered  to 
exercise  all  the  duties  which  shall  be  expressed  in  his  api)ointm^nt  as  fblly 
as  an  ordinary  overseer,  and  by  this  appobtment  die  plaintiff  was  required 
to  account,  on  oath,  for  all  moneys  receiVed  by  him.    But  whether  the  alle^ 
gation,  that  the  plaintiff  was  assistant  overseer,  be  made  out  or  not,  the  libel 
would  stHl  remain,  and  it  would  be  actionable  whether  written  of  the  plaintiff 
air  an  overseer  or  not.  May  v.  Braym(y) ;  Lewis  v.  Walief(£/);  the  allega-' 
tion  was  therefore  immaterial,  and  if  immaterial  it  need  not  be  proved, 
ffimamey.Sioit^h). 

Siorke,  Serjt,  and  Paimer,  eonird. — ^The  plaintiff  has  averred  that  he  had 
been  appointed  assistant  overseer,  which  is  in  fact  an  averment  that  he  was 
duly  appointed ;  and  that  is  the  issue  raised  by  the  plea.    He  would  not  be 
duly  appointed  unless  the  appointment  was  made  in  pursuance  of  the  nomi- 
nation and  election  by  the  parishioners,  in  vestry  assembled,  as  directed  by 
S€at.  69  Geo.  3,  c  \%  s.  7.    In  Moieee  v.  7%omion(i),  where  the  plaintiff 
alleged  that  he  had  duly  taken  the  degree  of  Doctor  of  Physic,  it  was  held, 
that  it  was  not  suffident  ibr  the  plaintiff  to  produce  the  instrument  conferring 
the  degree,  without  shewing  that  the  seal  attached  to  it  was  the  seal  used 
by  the  University,  and  in  that  case  there  was  no  plea  which  raised  thd 
question.— [TVncJ^i;  C.  J. — ^Would  it  have  been  competent  for  the  defendant 
to  have  shewn  any  informalities  in  the  previous  proceedings,  before  the  diploma 
was  granted  !] — ^In  Piekford  v.  GuUh  (cited  in  Moieee  v.  Thomion)  {j\  it 
was  held  insufficient  for  a  plaintiff  to  prove  that  he  had  acted  as  a  physician, 
where  he  alleged  in  the  declaration  "  that  he  had  used  and  exercised  the 
profession  of  a  physician."    In  8mUh  v.'  Taylor  (U)^  the  Court  weie  equally 
divided  in  opinion  whether  the  plaintiff,  having  alleged  that  he.was  a  phy^ 
sician,  was  not  bound  to  prove  that  he  was  lawfully  authorized  to  practise. 
— Secondly,  the  accounts  which  were  passed,  and  verified  on  oath,  were  not 
the  accounts  of  the  assistant  overseer ;  Uiey  were  called  ^'  overseers'  accounts,,'* 
and  the  plaintiff,  as  assistant  overseer,  was  not  bound  to  verify  (hem  upon 
oath.    The  plaintiff  was  bound  to  shew  that  he  was  assistant  overseer,  as  ks 
averred  that  fiu;t  in  the  declaration,  SeUon  v.  TiU  (I).    And  it  is  only  where 
an  innuendo  is  insensible  or  repugnant,  that  it  may  be  rejected,  but  not  when 

(/)  S  B.  &  Cm.  lis.  (j)  8  T.  R.  S05.  i 

(g)  S  B.  &  Cref.  188,  note.  {k)  I  Bos.  &  Pol.  New  Rep.  196 

(A)  I  Cr.  ft  Bfee.  675.  (0  4  B.  &  Crei.  655. 
(t)  8  T.  R.  307. 
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Vm^ruoi,     ii ti  a  tobstatitive iUegatioii  in  the deeiarataon,  WilUamM r. 8ioU (ai) ;  Mmg 
'^^       ¥.Bro»fi(ii)« 

TofDAL,  C.  J. — ^This  rale  finr  entflring  a  nonsoit  maat  be  disdiafged.  The 
objection  is,  that  the  issue  raised  on  the  plea  ought  to  have  bean  fimnd 
for  the  defendant  The  allegation  in  the  declaration,  of  which  the  plea  is  a 
special  traverse^  is  that  the  plaintiff  had  been  appobted«  and  waa  an  assistant 
overseer,  and  had  made  out  and  passed  certain  accounts  as  sodi  assistant 
overseer,  the  same  containing  an  account  of  the  receipts  and  disbursemoif  9 
of  the  plaintiff  as  such  assistant  overseer,  and  which  the  plaintiff  had  verified 
on  oath :  then  in  the  plea  there  is  a  distinct  denial  of  this  alkgation,  and  two 
objections  have  been  made;  first,  that  the  plaintiff  was  not  proved  to  have 
been  duly  appointed  an  assistant  overseer;  and  secondly,  that  it  was  not 
proved  that  he  had  made  out  and  passed  certain  accounts  of  him  the  plaintiff 
as  such  assistant  overseer,  and  had  verified  such  accounts  upon  oath.  As  to 
the  first  objection,  the  evidrace  is  that  the  plaintiff  was  regularly  appointed 
by  magistrates  having  power  to  act,  and  this  is  a  complete  answer  to  this 
objection ;  the  cases  show  that  if  the  plaintiff  had  merely  proved  that  he  had 
acted  as  assistant  overseer  it  would  be  sufficient.  But  it  is  said  on  the  part 
of  the  defendant,  that  as  the  plaintiff  has  alleged  that  he  was  appointed,  as 
well  as  that  he  was  overseer,  he  ought  therefore  U>  have  proved  a  good  ap- 
pcnntment  m  amnHmi.  But  the  allegation  in  the  plea  goes  no  further  than 
to  state  that  it  was  not  an  appointment  in  fiu;t.  By  the  Statute  (o),  the 
nomination  and  election  of  the  assistant  overseer  by  the  parishioners  is  one 
thing,  and  the  appointment  by  the  magistrates  is  a  separate  and  distinct  ad. 
If  it  had  been  tl»  object  of  the  defendant  (and  I  do  not  say  he  coold  do  so) 
to  put  the  nomination  and  election  in  issue,  he  should  have  pleaded,  that  b/ 
a  eertain  Statute,  such  a  nomination  and  electicm  was  necessary,  and  so  the 
point  would  have  been  raised.  If  we  were  to  albw  an  investigation  to  be 
made  of  all  the  prior  circumstances  relating  to  the  election  of  the  plaintiC 
under  such  an  issue  as  is  now  on  the  record,  the  plaintiff  would  come  to  the 
trial  unprepared.  In  Mcu99  v.  ThonUm  (p),  it  was  alleged  that  the  plain- 
tiff was  a  physician,  and  it  was  held  that  this  all^ation  would  be  made  oat 
by  the  production  of  the  plaintiff's  diploma,  and  by  proof  that  the  seal  aiSzed 
was  the  seal  of  the  University,  although  it  was  there  contended  that  the 
plaintiff  ought  to  have  shewn  that  the  University  had  power  to  grant  the 
diploma,  and  that  the  persons  who  issued  it  were  duly  authorised  to  do  sa 
Nothing  was  there  in  issue  but  the  fact  of  the  diploma  having  been  granted : 
so  here  there  was  nothing  in  issue  but  the  appointment  of  the  plaintifiC 

The  second  objection  is,  that  the  accounts  which  were  passed  and  verified 
On  oath,  were  not  the  accounts  of  the  plaintiff.  These  accounts  were  headed 
as  being  the  accounts  of  the  original  overseers.  I  am  fiur  from  saying  that 
this  was  not  the  most  correct  manner  of  keeping  the  accounts.  The  name 
of  the  principal  to  a  deed  is  always  signed  by  his  agent,  under  a  power  of 
attorney,  and  the  mere  circumstance  of  these  accounts  being  kept  in  the 
name  of  the  two  overseers  does  not  seem  to  be  material  The  third  point  is, 
that  the  plaintiff  could  not  be  guilty  of  perjury,  because  he  had  no  right, 
under  the  Statute,  to  render  his  accounts  upon  oatb:  but  upon  looking  at  the 

(m)  I  Cf.  &  Mee.  675.  (o)  S9  Geo.  S.  c  IS,  t.  7 ;  Qmi£,  84S.  B.  (t) 

CM)  8  B.  &  Cies.  1 13.  (p)  8  T.  R.  SOS. 
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that  the  asnstant  oTerteer  is  empowerad  to  do  all  the  Cbg^Phan 

Kts  umi  iHiil  in  Uo  ifpoiplnNDt^  and  one  of  those  acts  which  is  rontsined  in  caji vau 
this  i^^pomtinent  is  thai  tim  plaintiff  shall  verify  his  accounts  upon  oath.  «- 

rhe  veidiet  tot  the  plaintiff  must  tiienlbve  stand,  and  this  rule  must  be  '^ 

diidiaiged. 

Pa&K,  Jj — ^My  opinion  goes  folly  with  eveij  thing  which  has  been  said  by 
my  Lord  CSiief  Justice. 

GuMLtM,  J* — The  justice  of  the  case  is  entirely  with  the  pkintifl^  but  I 
doubt  wb^her  the  allegation,  that  the  plaintiff  delivered  his  aoeounts  as 
ni^Tt^T* '"■"■"«%  is  made  out;  the  accounts  axe  not  headed  as  the  aoeounts 
of  the  aaaistaait  ovenesr,  but  are  cslled  ''  overseers'  accounts  (q).^ 

Rule  discharged  (r). 

(q)  The  natare  of  theofios  of  to  ai-         (r)  Mr.  J.  Botoa^firti  ntdag  ai  om 
•iitut  oTflneer  ws«  eoDsidered  in  BmsmII     of  tlis  Loidf  ConunufioBcn  of  the  Gmt 
T.  SdtDordt.T  B.  &  Crei.  588 ;  Holroyd,  J.      Scsl. 
•lid.  ihe  Isw  kaowi  wlwt  aa  oveneer  it,  bnt 
itdoci  aoc  know  what  is  aa  auiM»t  over- 


Clark  and  an!  Aissignees  of  Scriybnbr,  a  Bankrupt^  aw.  ioa. 
V.  Gilbert. 

A  SSDMPSIT  to  recover  certain  sums  of  money  alleged  to  have  been  had  ^^^'^I^J!^ 

and  lecdved  by  the  defendant  to  the  use  of  Scrivener,  befiire  his  bank-  Ihe  defendw^ 

mptcy,  and  to  the  use  of  the  plaintiffi  as  his  assignees  since  die  bankruptcy.  '^'^^^^ 

A  general  verdict  was  fonnd  for  the  plaintifls,  damages  83U  16#.,  subject  to  <mtiiindentiif« 

the  opinion  of  the  Court  on  the  following  case :—  topJISSl^ 

By  indenture  of  lease,  bearing  date  the  17th  of  November,  1828,  certain  hmging  to  &ri- 

premises  m  RaUMffe  Highway  were  demised  by  Abraham  Gole  to  Scrivener,  hI^h^^  dSbt! 

the  bankrupt,  for  eighty-one  years,  at  a  rent  of  100/.    At  the  time  of  issuing  A  < 


the  commission  against  Scrivener,  he  was  indebted  to  the  defendant,  an  attor-  hnuA  tguna* 

nejt  in  284/.  for  moneys  advanced  to  him  by  the  defendant,and  for  professional  *^^*^»^^^ 

Winess  done :  and  the  defendant  had  possession  of  the  lease  as  Scrivenet^e  ing  inwintod, 

tttoroey.    Whilst  the  defendant  was  in  possession  of  the  lease,  namely,  on  ^^^^^^^ 

^  5th  of  December,  1829,  Scrivener,  by  indenture,  mortgaged  by  way  of  citor  to  th« 

^ise,  part  of  the  said  premises  to  his  father,  Abraham  Scrivener,  to  secure  Apetitionwv 

WL  and  mterest    On  the  80th  of  December,  1829,  a  commissk>n  of  bank-  preMntod  to 

ntperMae  tao 


the  gnund  that  there  wat  no  vtlid  petitioning  creditor's  debt,  and  the  defendant,  with  notice  of 
tiiat  Act,  joined  the  aaeignee  in  an  aaaignment  of  the  aaid  leaae  to  a  pordiaaer,  and  oot  of  the 
purchase-mone^  the  aaaignee  paid  defendant  the  debt  due  from  the  bankmpt,  and  also  a  part  of 


and  the  pUintiA  were  appointed  aaeigneea  under  a  new  Sat  which  wae  iasned. 

Bdif  that  the  plaintiJB  could  recorer  the  innw  receired  by  the  defendaat  in  an  aetton  for 
monej  had  and  reoeired,  for  by  parting  with  the  lease  the  defendant  was  guiltr  of  a  eonTeraion, 
and  the  pUintiA  were  therefore  entitud  4o  waire  the  forf  and  sue  in  aasampnt ;  and  that  u  to 
the  rent  receired  by  the  defendant,  it  was  money  reeeired  to  the  use  of  the  jdttatiSb  after 
Boclce  of  aa  act  of  bankruptcy,  and  ■•  the  Snt  aaaignee  was  not  aasigaet  (U  jarf ,  hit  aaeeat 
to  the  paymentt  mada  no  diffcrenee. 
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flg^^4     ffiipi<7  VIS  issBed  against  the  mortgagor,  iipon-  the  p^titioii  of  oie  AraMi, 
,^^       vhi>  lias  aftarwards  appointed  sole  assignee  of  d»  oatete  of  the  badaii|)t; 
«i  and  ea  asaigmnent  tfao^of  waft  made  to  him  aKxordingly.  The  deifeadaat «» 

OicBvat.  i^en^fM  attorney,  both  ab  palitionhig  cfedilor  and  assignee  under  the  commis- 
sion,  which  commission  was  afterwards,  superseded,  as  hereinafter  mentioned 
On  the  28th  of  March,  18d0,  a  petition  was  presented  by  Augnttui  White, 
a  creditor,  to  sujpersede  the  commission,  on  the  ground  of  the  insuSdencr  of 
the  petitioning  creditor's  debt ;  upon  which  petition  the  defenduit  appeand 
as  solicitor  for  Stevens,  the  assignee,  and  after  some  time  an  order  was  node 
tpob  that  jpetition  to  supersede  the  commission.  After  notice  of  the  eom- 
missicD,  and  whilst  the  same  was  pehdmg,  Steveae,  the  assignee,  with  tbe 
concurrenee  of  the  defendant,  caused  the  interest  of  the  bankrupt  in  the 
premises  comprised  in  the  said  lease,  subject  to  the  mortgage,  to  be  sdd  bj 
auction,  and  one  Fnmd  became  the  purchaser  at  the  price  of  350^  At  the 
time  of  the  purchase  Pound  paid  50/.  into  the  hands  of  the  auctioneer  bj 
way  of  deposit,  who^  after  retaining  46/.  6e.  for  the  expenses,  paid  over  the 
balance,  amounting  to  3/.  I4e.  by  his  check  to  Stevens,  which  check  Sietw 
immediately  paid  to  the  defendant,  on  account  of  his  costs,  and  the  lien  vhkk 
he  claimed  on  the  deeds.  By  indenture  dated  the  8th  of  June,  1S30. 
between  Stevens  as  assignee,  of  the  first  part,  the  bankrupt  of  the  second 
part,  and  the  said  Pound  of  the  third  part,  reciting  the  mortgage  to  Abraham 
Scrivener,  and  also  that  in  consideration  thereof  it  had  been  agreed  betwees 
Stevens  and  Pound,  that  Pound  should  take  the  premises  subject  tbereto^ 
and  should  pay  Stevens  850/.  and  no  more;  Stevens  and  tbe  baoknipt 
assigned  the  lease,  and  the  premises  thereby  demised  to  Pound  for  thai  sum, 
sul^t  to  the  mortgage,  and  also  subject  to  certain  under  leases.  Tbe 
assignment  to  Pound  was  prepared  by  his  attorney,  and  was  approTedofoo 
Stevens's  behalf  by  the  defendant,  and  executed  in  his  office.  At  the  tone 
of  the  execution  of  the  assignment,  viz.  June,  1880,  the  residue  of  the  ceo- 
siderataon-money,  being  800£,  was  paid  by  the  attorney  of  Pound  to  Stetm^ 
the  assignee,  and  by  him  to  the  defendant,  by  whom  it  was  received  genenOj, 
the  defendant  having  a  claim  for  such  lien  as  aforesaid,  and  Stevens  bes^ 
mdebted  to  him  for  costs.  In  1830,  the  defendant,  by  Sf evens* s  autbonty,  is 
assignee,  received'  10/.,  a  debt  due  to  the  bankrupt  from  the  owner  c(  the 
house  adjoining  the  said  premises  in  Ratcliffe  Highway,  for  contribatioo 
towards  the  expense  of  erecting  a  party-wall  according  to  an  agreement  made 
between  such  owner  and  the  bankrupt  before  his  bankruptcy;  and  6/.  lOf- 
and  ML  18«.  for  rent  in  respect  of  the  demised  premises. 

At  the  time  of  the  receipt  by  the  defendant  of  the  said  sums  of  3il  l*^ 
800/.,  10/.,  6/.  \0s.  and  1 17.  18«.  he  had  also  a  claim  against  Stevens  for  his 
professional  bill  for  business,  in  suing  out  and  prosecuting  the  said  commission 
of  bankruptcy,  which  claim,  together  with  the  said  sum  due  from  Serivenet 
at  the  time  of  his  bankruptcy,  considerably  exceeded  the  amount  of  the  sons 
so  received. 

The  said  lease  remained  in  the  possession  of  the  defendant  after  the  exe- 
cution of  the  mortgage,  and  from  thence  until  after  the  receipt,  by  tbe 
defendant,  of  the  said  sums  of  3/.  14s.,  300/.,  10/:,  6/.  I0#.,  and  11/  I^ 

By  indenture  dated  the  6th  of  August,  1831,  between  Abraham  Serivener, 
the  mortgagee,  of  the  one  part,  and  Pound  of  the  other  part ;  which  'wdeotarf 
was  settled  and  approved  of  by  the  defendant  on  behalf  of  Pound,  reciting  ^ 
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the  bankrapt  had  built  upon  the  Baid  land  seteral  messuages ;  that  the  said     Om.  Pleas, 

A.  Scrivener  bad,  in  1830,  undertaken,  on  account  of  the  bankrupt,  to  pay 

out  of  his  said  mortgage  money  unto  the  defendant,  several  sums  of  money, 

unountin^  to  234/. ;  that  the  said  A.  Scrivener  had,  on  the  8th  of  June,  1830, 

become  liable  to  pay  linto  the  defendant  on  account  of  the  bankrupt  the 

further  sum  of  601 ;  that  A,  Scrivener,  being  very  desirous  of  having  his 

mortgage-money  paid,  and  of  adjusting  his  several  liabilities  on  account  of  the 

bankrupt,  and  of  satisfying  a  further  debt  due  from  the  bankrupt  to  the 

defendant,  had  applied  to  Pound  to  pay  to  him  the  said  sum  of  600/.;  but 

that  Pdund  had  prevailed  upon  the  defendant  to  release  the  said  A,  Scnvener 

and  the  bankrupt,  from  all  claims  and  demands  whatsoever,  and  to  take  his 

security  tot  the  due  performance  of  all  such  liabilities  and  payments  as 

aforesaid ;  that  such  arrangement  had  been  approved  of  by  the  said  A.  Seri- 

eener;  that  the  said  A.  Scrivener  had  consented  to  receive  the  further  sum 

of  240/.  in  full  satisfaction  of  his  said  mortgage  debt;  that  PaundhaA  securfxl, 

to  the  satisfiiction  of  the  defendant,  the  money  so  due  to  him  from  A,  Scri- 

ttner  and  the  bankrupt;  that  in  consequence  thereof  the  defendant  had,  by 

deed,  released  A.  Scrivener  from  all  liabilities  in  respect  of  the  bankrupt,  and 

in  like  manner  had  released  the  bankrupt  from  the  said  debt. 

It  was  witnessed,  that  in  consideration  of  the  sum  of  240L  paid  by  Pound 
(o  A.  Scrivener,  the  said  A,  Scrivener  did  thereby  grant  unto  Pound  the 
premises  comprised  in  the  indenture  of  mortgage,  and  also  the  indenture  of 
lease  and  mortgage,  to  hold  the  same  unto  Pound  for  all  the  remainder  of  the 
said  mortgage  term,  so  as  that  the  said  term  might  merge  and  fall  into  the 
reversionary  and  other  estates  and  term  of  Pound  in  the  said  premises,  and 
form  part  thereof. 

That  the  deed  of  the  5th  of  August,  181 1,  was  approved  of  by  the  defend- 
ant, on  behalf  of  Pound,  and  was  executed  in  the  defendant's  office,  and  in 
his  presence. 

On  the  16th  of  January,  1832,  the  commission  of  bankrupt  was  superseded, 
upon  the  petition  of  the  said  Augustus  Whits,  On  the  14th  of  March,  1832, 
it  fiat  in  bankruptcy  was^  awarded  against  Scrivener,  upon  the  petition  of  T, 
P.  Sibley,  under  which  he  was  duly  declared  a  bankrupt,  upon  an  act  of 
bankruptcy  committed  on  the  21st  of  December,  1829.  The  plaintiffs  were 
afterwards  duly  appointed  assignees  Under  such  fiat,  and  the  estate  of  the 
bankrupt  became  thereby  vested  in  the  plaintiffs. 

At  the  trial  the  plaintiffs  put  in  evidence  the  following  documents,  vie, 

^be  first  commission  bearing  date,  the  30th  December,  1829 ;  the  petition  to 

supersede  the  same,  dated  26th  March,  1830;  the  supersedeas,  dated  10th 

January,  1832 ;  the  fiat,  dated  14th  March,  1832,  and  enrolled  6th  March, 

1^3;  the  appointment  of  the  plaintiff*,  Clark,  as  official  assignee,  dated  24th 

March,  1832;  and  the  appointment  of  the  plaintiff)  White,  as  assignee,  dated 

^(^^  of  April,  1832.     Stevens  was  called,  who  stated  that  he  was  indebted 

to  the  defendant  between  300/.  and  400/.,  in  respect  of  the  first  commission, 

luid  subsequent  proceedings ;  that  the  bankrupt,  prior  to  his  bankruptcy, 

told  him  that  the  lease  and  title  deeds  were  deposited  with  the  defendant,  to 

^hom  he  owed  between  200/.  and  300/.;  that  the  defendant  had  a  lien 

thereon,  and  that  he,  Stevens,  had  paid  the  3/.  Us,,  and  300/.  to  the  defendant, 

and  allowed  him  to  receive  the  other  sums.     The  question  for  the  opinion  of 

tne  Court  was,  whether,  upon  this  state  of  facts,  the  plaintiffs  were  entitled 

VOL.  I.  2  b 
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Cm-  Fkoi      to  recover  any,  and  if  any,  which  of  the  said  sums  of  3/.  14t.,  300i,  \0L 
^"^^       6/.  10*.,  and  1 1/.  18*.  ? 

/.  Manning,  for  the  plaintiffs.— It  will  be  objected  that  there  is  no  privity 
between  the  plaintiffs  and  the  defendant,  and  that  this  action  ought  to  have 
been  brought  against  Stevens :  but  Stevens  was  never  a  good  assignee,  for 
there  was  no  petitioning  creditor's  debt  to  support  the  commission  of  buk- 
ruptcy,  and  therefore  he  received  the  money  without  any  authority,  io  the 
character  of  a  perfect  stranger;  and  the  money  being  traced  to  the  handset 
the  defendant,  he  is  in  the  situation  of  a  person  who  has  received,  and  ha^in 
his  hands  a  part  of  the  bankrupt's  estate,  and  is  liable  to  be  sued,  Sttadr. 
T%oml(m{a);  Walker  Y.  Laingifi),  There  is  as  much  privity  in  tUs  cue 
as  there  is  in  the  ordinary  action  brought  by  an  assignee  against  the  sheriff 
when  he  has  taken  the  goods  of  a  bankrupt ;  and  that  action  may  be  in  trover. 
as  well  as  for  money  had  and  received*  The  defendant  was  aware  that  the 
commission  was  disputed,  and  he  ought  to  have  waited  until  its  validity  vii 
determined.  The  transaction  does  not  difl^  from  the  ordinary  case  of  a 
creditor  receiving  money  after  notice  of  an  act  of  bankruptcy 

The  lien  set  up  by  the  defendant  was  an  afterthought,  and  ioasnmdi 
as  an  attorney  has  a  general  lien  on  all  deeds  in  his  possession  he  might  biTc 
retained  possession  of  the  lease,  and  an  actbn  of  trover  ooukL  not  then  haie 
been  sustained,  unless  the  lien  was  first  satisfied.  But  the  defendant  hid 
clearly  no  authority  to  sell  the  thing  pledged. 

Busby,  for  the  defendant. — ^It  may  be  admitted  that  if  any  fraud  on  the 
part  of  the  defendant  had  appeared  on  the  case,  he  would  not  be  entitled  to 
retain  this  money,  Clarke  ▼.  Skee  (c).  No  authority  has  been  prodaoed  to 
shew  that  an  assignee  appointed  under  a  second  fiat,  can  sue  a  party  vhc* 
has  received  money  from  the  assignee  who  was  originally  appointed  under  a 
superseded  fiat.  The  judgment  of  Parke,  J.,  in  Stead  v.  Thomitm  {i\- 
is  to  the  eflfect  that  such  an  action  could  not  be  maintained.  If  the  defeodant 
received  the  money  as  the  agent  of  Stevens,  the  plaintiffs  cannot  reoovef, 
Stephens  v.  Badeoek  (e) ;  Baron  v.  Husband  (/  ) :  and  there  can  be  no  douU 
but  that  Stevens  was  liable  to  be  sued(^).  If,  on  the  other  hand,  the  de- 
fendant received  the  money  as  a  creditor  he  is  not  liable  to  refund  it,  kr 
Slevensw9S  legally  appointed  assignee. — [Tindal,  C.  J. — ^He  was  ass^^iee^ 
facto,  but  the  commission  was  afterwards  superseded.] — ^Nor  is  this  like  an 
action  of  trover,  where  the  chattel  can  be  identified,  Gould  v.  Tkoyer(k)f  for 
this  money  paid  by  Stevens,  cannot  be  traced  into  the  hands  of  the  defend- 
anty  Miller  v.  Riee  (t) ;  Rogers  v.  Kelly  (j) ;  Sunder  v.  Cooper  (k). 

At  all  events  the  diefendant  was  entitled  to  hold  the  deed  as  a  lien  for  die 
general  balance  due  to  him,  Stephenson  v.  Blakeloek  (/). 

Manning,  in  reply. — ^The  plaintiff  lost  his  lien  when  he  parted  with  the 
possession  of  the  lease,  and  he  might  have  been  sued  in  trover,  for  be  had 

(a)  S  B.  &  Adol.  857,  note.  {g)  See  Mwnk  t.  Ctarlu,  ofKe.  SIO 

(6)  7  Taunt,  668.  ih)  6  Bing.  788. 

(c)  Cowp.  IW.  (0  1  Barr.  462. 

(d)  8  B.  &  Adol.  868.  O)  8  Campb.  ISS. 
(e>  8  B.  &  Adol.  864.  (A)  8  B.  &  AdoL  888. 
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*  been  gailty  of  a  conversion.    And  the  assignees  are  entitled  to  waive  the     Om.  pieat, 
tort^  and  to  substitute  this  action  of  assumpsit,  which  is  in  favour  of  the        clark 
defendant  (m).  Cur.  adv.  tmlt.  r. 

TwDAL,  C  J. — ^In  this  case  the  plaintiffs,  who  are  assignees  of  the  bank*  Aor.  ^uh, 
rupt,  SeriveneTf  sue  for  money  had  and  received  by  the  defendant  since  the 
baiikruptcy,  to  their  use  as  assignees.  All  the  money  which  has  come  to 
the  hands  of  the  defendant,  consisted  of  payments  made  to  him  in  the  course 
of  the  year  1830,  and  consequently,  subsequent  to  the  act  of  bankruptcy, 
which  took  place  on  the  2\st  at  Decembtr^  J829;  such  payments,  however, 
were  made  to  the  defendant  under  circumstances  which  will  fall  under  two 
distinct  heads  of  consideration. 

f^  question  can  arise  in  this  case,  on  the  ground  that  the  fiat  of  bankruptcy, 
under  which  the  present  plaintiffs  are  assignees,  was  not  awarded  until  the 
14thof  ilfarcA,  1832;  bemuse  the  former  commission,  which  was  superseded, 
was  in  force  before  and  at  the  time  when  the  several  payments  in  question 
were  made ;  and  such  payments  must  consequently  be  taken  to  have  been 
made  after  notice  of  an  act  of  bankruptcy,  according  to  the  provision  of  the 
eighiy-third  section  of  the  last  bankrupt  act,  and  to  be  protected  by  the 
provisions  of  that  Statute. 

The  facts,  indeed,  of  the  present  case,  can  leave  no  doubt  that  there  was 
not  only  constructive,  but  actual  notice  of  the  act  of  bankruptcy  on  which 
the  present  fiat  was  awarded ;  the  former  commission  having  been  taken  out 
by  the  defendant  himself,  as  solicitor  to  SievMs,  the  petitioning  creditor,  and 
the  defendant  having  been  afterwards  appointed,  and  having  acted  as  solicitor 
to  the  first  commission,  when  Stevens  had  been  chosen  assignee. 

Now  the  ground  upon  which  the  defendant  disputes  the  pUintiffs^  right 
to  recover  in  the  present  action,  is  shortly  this ;  that  all  the  payments  were 
made  to  the  defendant  by  Stevens,  the  assignee  under  the  fint  commission^ 
or  with  his  concurrence,  whilst  such  first  commission  was  in  full  force ;  and 
that  they  were  made  by  him  in  satisfiiction  of  a  debt  due  from  the  bankrupt 
to  the  defendant,  for  which  the  defendant  held  a  lease  and  title  deeds  of  the 
bankrupt,  as  a  pledge,  or  security.  And  it  is  argued  that  there  can  be  no 
privity  of  contract  between  the  present  plaintiffs,  the  assignees  under  the 
second  fiat,  and  the  defendant,  a  creditor  under  the  first  commissk>n,  but  that 
the  only  actbn  maintainable  by  the  present  assignees  for  the  recovery  of 
money  of  the  bankrupt  which  came  to  Stevens^s  hand,  must  be  an  action 
against  Stevens  himself,  not  against  the  separate  creditors,  amongst  whom  he 
divided  it.  And  the  case  of  Stead  v.  T%omt(m  (n)  is  relied  upon  as  afford- 
ing an  inference,  that' such  was  the  opinbn  of  the  Court  of  King's  Bench.  It 
was  also  further  objected,  that  as  the  money  was  first  received  by  Stevens, 
and  then  handed  over  by  him  to  the  defendant,  this  money  cannot  be  followed 
into  the  hands  of  the  defendant  by  any  mark  or  trace,  but  must  be  considered, 
for  the  purpose  of  being  recovered,  as  still  remaining  in  the  hands  of  Stevens. 
We  think,  however,  the  facts  stated  in  this  case,  will  enable  us  to  come  to  a 
decision  upon  it,  without  giving  any  opinion  upon  the  abstract  question  which 
has  been  argued  before  us. 

For  as  to  two  of  the  sums  in  dispute,  vis.  the  sum  of  300/1  and  the  sum 
of  3/.  14#.,  it  appears  that  they  were  part  of  the  proceeds  arising  from  the 
sale  of  a  lease  belonging  to  the  bankrupt     Now  that  lease,  at  the  time  of 

im)  See  Mvnk  v.  Clarke,  ante  813.  (n)  S  B.  &  Add.  357,  note. 
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Cm.  PUoi      to  recover  any,  and  if  any,  which  of  the  said  sums  of  3/.  14«,  300i,  10/. 
"^^       6/.  10*.,  and  1 1/.  18*.  ? 

/.  Manning,  for  the  plaintiflb. — It  will  be  objected  that  there  18  no  privity 
between  the  plaintiiTs  and  the  defendant,  and  that  this  action  ov^ht  tohare 
been  brought  against  Stevens:  but  Stevens  was  never  a  good  assignee,  kt 
there  was  no  petitioning  creditor's  debt  to  support  the  commission  of  bnk. 
ruptcy,  and  therefore  he  received  the  money  without  any  authority,  in  the 
character  of  a  perfect  stranger;  and  the  money  being  traced  to  the  hands  of 
the  defendant,  he  is  in  the  situation  of  a  person  who  has  received,  and  huia 
his  hands  a  part  of  the  bankrupt's  estate,  and  is  liaUe  to  be  sued, Sttadr. 
Tkomton{a);  Walker  v.  Laing{b).  There  is  as  much  privity  in  this  cue 
as  there  is  in  the  ordinary  action  brought  by  an  assignee  against  the  sfaenf. 
when  he  has  taken  the  goods  of  a  bankrupt ;  and  that  action  may  be  m  trom, 
as  well  as  for  money  had  and  received.  The  defendant  was  aware  that  tlie 
commission  was  disputed,  and  he  ought  to  have  waited  until  its  validity  «u 
determined.  The  transaction  does  not  difl^  from  the  ordinary  case  of  i 
creditor  receiTing  money  after  notice  of  an  act  of  bankruptcy 

The  lien  set  up  by  the  defendant  was  an  afterthought,  and  inasiDDd 
as  an  attorney  has  a  general  lien  on  all  deeds  in  his  possession  he  might  htvc 
retained  possession  of  the  lease,  and  an  actbn  of  trover  could  not  then  have 
been  sustained,  unless  the  lien  was  first  satisfied.  But  the  defendant  bid 
clearly  no  authority  to  sell  the  thing  pledged. 

Busby,  for  the  defendant. — ^It  may  be  admitted  that  if  any  finaud  oo  tk 
part  of  the  defendant  had  appeared  on  the  case,  he  would  not  be  entitled  to 
retain  this  money,  Clarke  v.  Skee  (e).  No  authority  has  been  produced  to 
shew  that  an  assignee  appointed  under  a  second  fiat,  can  sue  a  party  wk 
has  received  money  from  the  assignee  who  was  originally  appointed  under  & 
superseded  fiat.  The  judgment  of  Parke,  J.,  in  Stead  y.  Thomiim  (^ 
is  to  the  eflect  that  such  an  action  could  not  be  maintained.  If  the  defendut 
received  the  money  as  the  agent  of  Stevens,  the  plaintiffs  cannot  reoom, 
Stephens  ▼.  Badeoek  (e) ;  Baron  y.  Husband  (/  ) :  and  there  can  be  no  dovk 
but  that  Stevens  was  liable  to  be  sued(^).  If,  on  the  other  hand,  the  de- 
fendant received  the  money  as  a  creditor  he  is  not  liable  to  refund  it,  for 
Stevensweis  legally  appointed  assignee.— [Ttndo^  C.  J. — ^He  was  assigoeeir 
faeto,  but  the  commission  was  afterwards  superseded.] — ^Nor  is  this  like  as 
action  of  trover,  where  the  chattel  can  be  identified,  Gould  v.  T%oyer(h)f  h 
this  money  paid  by  Stevens,  cannot  be  traced  into  the  hands  of  the  defeod- 
ant,  Miller  v.  Riee(i)',  Rogers  v.  Kelly  (J)-,  Sumpter  v.  Cooper  ijiy 

At  all  events  the  defendant  was  entitled  to  hold  the  deed  as  a  lien  for  the 
general  balance  due  to  him,  Stephenson  v.  Blakeloek  (/). 

Manning,  in  reply. — ^The  plaintiff  lost  his  lien  when  he  parted  with  tbe 
possession  of  the  lease,  and  he  might  have  been  sued  in  trover,  for  he  bid 

(a)  S  B.  &  Add.  857,  note.  (g)  See  Mtmk  r,  Ctarke,  anU,  810 

iff)  7  Taunt.  668.  {h)  6  Biog.  788. 

(c)  Cowp.  IW.  (•)  1  Barr.  468. 

(d)  S  B.  &  Add.  868.  (/)  8  Campb.  188. 
(«>  8  B.  ft  Adol.  864.  (A)  8  B.  &  Add.  888. 
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•  been  guilty  of  a  oooversion.    And  the  assignees  are  entitled  to  waive  the      Com.  pietu, 
iarit  and  to  substitute  this  action  of  assumpsit,  which  is  in  &vour  of  the 
defendant  (m).  Cur.  adv.  vuli. 

TwDAL,  C.  J. — ^In  this  case  the  plaintiffs,  who  are  assignees  of  the  bank*  Aor.  2Uh, 
nipt.  Scrivener,  sue  for  money  had  and  received  by  the  defendant  since  the 
baiikruptcy,  to  their  use  as  assignees.  All  the  money  which  has  come  to 
the  hands  of  the  defendant,  consisted  of  payments  made  to  him  in  the  course 
of  the  year  1830,  and  consequently,  subsequent  to  the  act  of  bankruptcy, 
which  took  place  on  the  2\st  oi  December,  Jd29;  such  payments,  however, 
were  made  to  the  defendant  under  circumstancjes  which  will  fall  under  two 
distinct  heads  of  consideration. 

No  questwn  can  arise  in  this  case,  on  the  ground  that  the  fiat  of  bankruptcy, 
under  which  the  present  plaintiffs  are  assignees,  was  not  awarded  until  the 
1 4th  of  3farcA,  1832;  because  the  former  commission,  which  was  superseded, 
was  in  force  before  and  at  the  time  when  the  several  payments  in  question 
were  made ;  and  such  payments  must  consequently  be  taken  to  have  been 
made  after  notice  of  an  act  of  bankruptcy,  according  to  the  provision  of  the 
eigkiy-third  section  of  the  last  bankrupt  act,  and  to  be  protected  by  the 
provisk>ns  of  that  Statute. 

The  facts,  indeed,  of  the  present  case,  can  leave  no  doubt  that  there  was 
not  only  constructive,  but  actual  notice  of  the  act  of  bankruptcy  on  which 
the  present  fiat  was  awarded ;  the  former  commission  having  been  taken  out 
by  the  defendant  himself,  as  solicitor  to  Stevene,  the  petitioning  creditor,  and 
the  defendant  having  been  afterwards  appointed,  and  having  acted  as  solicitor 
to  the  first  commission,  when  Stevene  had  been  chosen  assignee. 

Now  the  ground  upon  which  the  defendant  disputes  the  plaintiffs^  right 
to  recover  in  the  present  action,  is  shortly  this;  that  all  the  payments  were 
made  to  the  defendant  by  Stevene,  the  assignee  under  the  first  commissbn, 
or  with  his  concurrence,  whilst  such  first  commission  was  in  full  force ;  and 
that  they  were  made  by  him  in  satisfaction  of  a  debt  due  from  the  bankrupt 
to  the  defendant,  for  which  the  defendant  held  a  lease  and  title  deeds  of  the 
bankrupt,  as  a  pledge,  or  security.  And  it  is  argued  that  there  can  be  no 
privity  of  contract  between  the  present  plaintiffs,  the  assignees  under  the 
second  fiat,  and  the  defendant,  a  creditor  under  the  first  commission,  but  that 
the  only  actkm  maintainable  by  the  present  assignees  for  the  recovery  of 
money  of  the  bankrupt  which  came  to  Stevene'e  hand,  must  be  an  action 
against  Stevene  himself,  not  against  the  separate  creditors,  amongst  whom  he 
divided  it.  And  the  case  of  Stead  r.  Thimton  (n)  is  relied  upon  as  afford- 
ing an  inference,  that' such  was  the  opinbn  of  the  Court  of  King*e  Bench.  It 
was  also  further  objected,  that  as  the  money  was  first  received  by  Stevene^ 
and  then  handed  over  by  him  to  the  defendant,  this  money  cannot  be  followed 
into  the  hands  of  the  defendant  by  any  mark  or  trace,  but  must  be  considered, 
for  the  purpose  of  being  recovered,  as  still  remaining  in  the  hands  of  Stevene. 
We  think,  however,  the  facts  stated  in  this  case,  will  enable  us  to  come  to  a 
dedsion  upon  it,  without  giving  any  opinion  upon  the  abstract  questbn  which 
has  been  argued  befi>re  us. 

For  as  to  two  of  the  sums  in  dispute,  vie.  the  sum  of  300/.  and  the  sum 
of  3/.  14#.,  it  appears  that  they  were  part  of  the  proceeds  arising  from  the 
sale  of  a  lease  belonging  to  the  bankrupt.     Now  that  lease,  at  the  time  of 

(m)  See  Munk  r.  Clarke,  ante  813.  (n)  S  B.  &  Adol.  857.  note. 
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Com.  Pleas.     8uch  Mkle,  was  ill  the  possession  of  the  defendant,  as  a  pledge  ix  secoiity  lor 
the  payment  of  his  demand  against  the  bankrupt,  being  either  in  his  posses- 
sion as  solicitor,  under  a  claim  upon  it  for  his  lien,  which  the  law  gives  him, 
or  having  been  expressly  deposited  with  him  as  a  security  for  his  demands, 
according  to  the  evidence  of  Stevens.    In  either  case  the  right  and  power  of 
the  defendant  over  the  lease  was  precisely  the  same ;  he  had  the  right  to 
retain  the  lease  in  his  possession  until  his  demand  was  paid,  and  so  &r,  by 
means  of  the  possession  of  the  lease,  to  enforce  payment  of  his  demand ;  bat 
he  had  that  right  only:  he  had  no  right  to  sell  the  lease,  and  to  pay  himself 
his  demand  out  of  the  proceeds.    So  long  as  the  lease  remained  in  bis  pos- 
session neither  the  bankrupt  nor  his  assignee  could  retake  it  without  either 
payment  of  the  demand,  or  a  tender  and  refusal,  which  is  equivalent  to  ptj- 
ment.    But  if,  instead  of  keeping  the  thing  pledged,  he  sells  it,  or  enabks 
any  other  person  to  sell  it,  by  concurring  in  the  sale,  he  is  guilty  of  a  direct 
conversion,  and  makes  himself  liable  for  the  value  of  the  lease  in  an  action  of 
trover.    Such  a  case  is  the  same  in  principle  as  that  put  by  LiUleion,  sec.  71, 
"  If  I  lend  to  one  my  sheep  to  tathe  his  land,  or  my  oxen  to  plough  the  land, 
and  he  killeth  my  cattle,  I  may  well  have  an  action  of  trespass  against  hi^^ 
notwithstanding  the  lending."     On  which  Lord  Coke  adds  this  commentary, 
viz.  '*  The  reason  is,  that  when  the  bailee,  havmg  but  a  bare  use  of  them, 
taketh  upon  him,  as  an  owner,  to  kill  them,  he  loseth  the  benefit  of  the  use  of 
them.    Or  in  these  cases  he  may  bring  an  action  of  trespass  on  the  case,  for 
the  conversion,  at  his  election."    Or  again,  the  case  becomes  that  o(  the 
working  of  a  distress,  or  the  sale  of  a  distress,  before  the  Stat,  of  William  & 
Mary  gave  a  power  of  sale,  which  was  always  held  a  converswn  (o).    In  the 
present  case,  therefore,  upon  the  sale  of  the  lease  by  the  defendant,  the  plain- 
tiffs  might  have  brought  an  action  of  trover  against  the  defendant,  and  it 
makes  no  difference,  as  it  appears  to  us,  that  Sievene  concurred  in  or  directed 
the  sale,  for,  upon  the  events  that  have  since  happened,  Slevem  must  be 
considered  to  have  been  a  perfect  stranger,  acting  without  any  authority  in 
law,  and  liable  to  have  been  joined  in  the  action  with  the  present  defendant. 
If  then  the  assignees  might  have  maintained  an  action  of  trover,  they  may, 
according  to  a  well  known  class  of  cases,  waive  the  lori  and  bring  an  action  for 
money  had  and  received ;  such  waiver  being  a  benefit  to  the  defendant,  ss  it 
limits  the  damages  to  the  amount  of  the  proceeds  of  the  tortious  sale.   This 
disposes  of  the  two  first  sums  mentioned  in  the  case,  which  were  received  is 
part  of  the  proceeds  of  the  sale  of  the  lease.     As  to  the  remaining  8«^**^ 
of  which  appear  to  be  rent  for  the  bankrupt's  houses,  which  were  received  by 
the  hands  of  the  defendant ;  and  the  third,  a  sum  of  money  due  to  the  bai*- 
rupt  upon  an  agreement  relating  to  a  party-wall,  which  also  was  received  j 
the  defendant  from  the  party  who  owed  it  to  the  bankrupt;  those  snffl* 
appear  to  be  strictly  and  literally  money  received  by  the  defendant  to  t^ 
use  of  the  assignees  after  the  act  of  bankruptcy  committed,  and  notice  of  sues 
act.    And  we  can  see  no  alteration  in  the  law  of  the  case,  because  ^/^ 
assented  to  such  payments  being  made ;  for  Stevens  was  not  assignee  dejun 
but  a  mere  stranger  in  interest,  without  any  authority  whatever  ^f*^^- 
consent.    Upon  the  whole,  therefore,  we  think  judgment  must  be  given 
the  plaintiffs  for  the  several  sums  mentioned  in  the  case. 

^  Judgment  for  the  Plaintiffs 

(o)  See  Cro.  Jac  148;  Yclv.  194. 
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Smith  v.  Thomas.  ^^^Ji^^^- 

Nm>AOth. 
OLANDER.    The  deelaraiian  stated,  that  beibre  and  at  the  time  of  the  In  an  action  for 

committing  of  the  grievances  thereinafter  mentioned,  the  plaintiff  had  cl^l^  af-^*" 

been  and  still  was  a  draper,  haberdasher,  and  laceman,  and  had  always  L^J.^^^^^ 

exercised  and  carried  on,  and  still  did  exercise  and  carry  on  the  said  trade*  faUeiy  and  ma- 

with  integrity,  honesty,  and  propriety  of  conduct;   that  plaintiff  had  not  J.^lj^^n^^'P^J^ 

been,  nor  until  the  time  of  the  committing  of  the  several  grievances  thelre-  insinuating 

tnafter  mentioned,  had  been  suspected  to  have  been  in  embarrassed  or  {iffV^Tin^m- 

insolvent  circumstances  in  the  way  of  his  trade  or  business,  or  imprisoned,  barraased  cir- 

or  a  person  un6t  to  be  credited  in  the  way  of  his  said  trade  or  business  as  ^dtmfit  to  be 

thereinafter  stated  to  have  been  charged  upon  and  imputed  to  him  by  the  Jousted  in  Ms 

defendant,  or  guilty  of  any  offences  or  misconduct  whatever;  by  means  of  pleajuitlfied 

which  said  premises  the  plaintiff,  before  the  committing  of  the  several  griev*  {^e  worSuHn  a*^ 

ances  by  the  defendant  as  thereinafter  mentioned,  had  deservedly  obtained  the  communication 

good  opinion  and  credit  of  all  his  neighbours,  and  other  subjects  of  this  realm,  defen<huit  to  a 

to  whom  he  was  in  anywise  known,  and  had  also  thereby  acquired,  and  was  tradesmu  who 

then  thereby  daily  and  honestly  acquiring  great  gains  and  pro6ts  in  his  said  of  him  w  UiT* 

trade  and  business,  to  the  comfortable  support  of  himself  and  his  family,  and  JJ|/^**  ^ 

the  great  increase  of  his  riches;  yet  the  defendant,  well  knowing  the  premises,  ing  the  state  of 

but  gr^tly  envying  the  happy  state  and  condition  of  the  plaintiff,  and  con-  ^fftiSf^J^ ' 

tri  ving  and  maliciously  intending  to  injure  the  plaintiff  in  his  said  good  name,  was  alleged 

lame,  and  credit,  and  to  bring  him  into  public  scandal,  infamy,  and  disgrace,  fendanrbe- 

witb  aiid  amongst  all  his  neighbours  and  other  subjects  of  this  realm,  and  to  ^i*!«**  *^*,  ^ 
,     ®  -         ,,..        lit*       ti.     •/!.»         .1,  1    •tatementtobe 

cause  it  to  be  suspected  and  believed  by  his  the  plaintiff  s  neighbours  and  tme^-UeUl,  on 
other  subjects  of  this  realm,  that  the  plaintiff  had  been  in  embarrassed  cir-  JSJJjCT^th^t 
cumstances  in  the  way  of  his  trade  and  business,  and  a  person  unfit  to  be  thepleawas  in- 
credited  in  the  way  of  his  said  trade  and  business,  and  to  vex,  harass,  ^aeTneluier 
impoverish,  and  wholly  ruin  the  plaintiff  in  his  said  trade  and  business,  ^^^^^ji^  ^^ 
heretofore,  to  wit,  on,  &c.,  in  a  certain  discourse  which  the  defendant  then  nor  stated  the 
bad  of  and  concerning  the  plaintiff,  and  of  and  concerning  him  in  the  way  of  ^J^IJ'*?*'*'"  ^ 
his  said  trade  and  business,  in  the  presence  and  hearing  of  divers  subjects  of  nude  honestly 
this  realm,  then,  in  the  presence  and  hearing  of  the  said  subjects,  falsely  and  tuchmijSi^ 
maliciously  spoke  and  published  of  and  concerning  the  plaintiff)  and  of  and  ^^▼e  amounted 
concerning  him  in  the  way  of  his  trade  and  business,  the  false,  scandalous,  denUJ  dfma- 
malicious,  and  defamatory  words  following :  that  is  to  say,  "  I  do  not  do  ^^  .    . 
business  with  him  ^  (meaning  the  said  plaintiff  in  the  way  of  his  trade  and  which  merely 
business),  "  nor  will  I,  as  he  iff  a  queer  character,  and  has  been  deeply  pSluiffhw 
involved  in  debt,  and  in  several  prisons ;"  thereby  meaning,  and  being  by  the  sustained  spe- 
last-mentioned  subjects  then  understood  to  mean   to  insinuate  that  the  bal^hero^the 
plaintiff  had  been  in  embarrassed  circumstances,  and  was  unfit  to  be  credited  ^°^  ^^  . 
in  the  way  of  his  said  trade  and  business.  themMWes. 

The  second  count  was  to  the  same  effect  as  the  foregoing,  excq>t  that  it 
alleged  that  special  damage  had  been  sustained  by  the  defendant,  through 
the  refusal  of  several  persons,  who  were  named,  to  deal  with  him. 

Ptetu^ — ^First,  Not  guilty ;  Second,  That  before  and  at  the  time  of  speak- 
ing and  publishing  the  sud  several  words,  and  each  of  them,  in  the  declara- 
tion mentioned,  the  defendant  was  a  linen  merchant,  and  the  trade  and 
business  of  a  linen  merchant  during  all  that  time  exercised  and  carried  on ; 
that  one  John  Wreford  was  also  theretofore,  and  during  all  the  time  befora 
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Om,  Pleat,  mentioned,  a  hosier  and  haberdasber,  and  the  trade  and  bosinesa  of  a  honer 
and  haberdasher  during  all  that  time  exercised  and  carried  on;  that  the  said 
/.  Wreford  being  then  desirous  of  inquiring  and  learning,  and  haTing 
occasion  to  inquire  and  learn,  in  the  way  of  his  trade  and  business  of  a 
hosier  and  haberdasher  aforiesaid,  into  the  solvency  and  state  of  aflairs  of 
the  plaintifi)  and  believing  that  the  defendant  could  then  aflbrd  lum,  the  said 
/.  Wreford^  information  as  to  such  solvency  and  state  of  ai&ics,  did  then,  to 
wit,  on,  &c.  send  one  W,  Wreford,  the  nephew  of  the  said  /.  Wreford,  and 
his  agent  for  that  purpose,  to  inquire  into,  and  learn  from  the  defendant,  the 
solvency  and  state  of  aflairs  of  the  plaintifl*;  and  thereupon  the  defendant 
being  inquired  of  as  to  the  solvency  and  state  of  affiurs  of  the  plaintiff  by 
the  said  W.  Wreford,  as  such  agent  as  aforesaid  of  the  said  /  Wreford,  in 
.  the  way  of  his  said  trade  and  business  so  carried  on  by  the  said  J,  Wreford, 
did,  in  answer  to  such  inquiry,  speak  and  publish  to  the  said  W.  Wreford, 
as  such  agents  the  said  several  words  in  the  declaration  mentioned,  as  be 
lawfully  might  for  the  cause  aforesaid,  the  same  then  being  a  confidential 
communication  by  the  defendant  to  the  said  W.  Wreford,  as  such  agent,  he, 
the  defendant,  at  the  time  of  so  speaking  and  publishing  the  said  words  as 
aforesaid,  firmly  believing  the  same,  and  each  of  them,  to  be  true.  Conclu- 
sion with  a  terifieoHon. 

The  third  plea  denied  the  special  damage  alli^ed  in  the  second  count  of  the 
declaration. 

Demurrer  to  the  second  and  third  pleas:  as  to  the  second,  the  cause 
assigned  was,  that  the  matters  pleaded  were  in  bar,  if  the  words  were 
spoken  maliciously ;  and  that,  therefore,  the  plea,  if  it  admitted  malice,  was 
bad;  and  if  it  denied  the  malice,  was  argumentative,  and  amounted  to  the 
general  issue ;  and,  being  a  denial,  should  have  concluded  to  the  country ; 
that  the  plea  did  not  sufficiently  deny  the  grievances,  or  confess  and  avoid 
them ;  that  the  matters  pleaded  did  not  avoid  the  malice ;  that  the  plea 
would  take  away  from  the  jury  the  consideration  of  the  question  of  malice, 
although  the  malice  was  either  the  gist,  or  at  least  a  substantive  part  of  the 
cause  of  action  ;  that  the  plea  amounted  to  the  plea  of  not  guilty :  that  it 
did  not  confess  the  meaning  with  which  the  words  were  charged  in  the 
declaration  to  have  been  spoken;  that  the  plea,  although  it  professed  to 
answer  the  whole  declaration,  only  justified  a  speaking  and  publishing  tocHie 
person,  although  the  defendant  was  charged  with  speaking  and  publishing 
the  words  in  the  presence  and  hearing  of  divers  ;  that  the  plea  shewed  no 
reason  or  necessity  for  publishing  the  words  in  the  presence  of  divers,  when 
the  occasion,  as  stated  in  the  plea,  only  required  the  defendant  to  apeak  the 
words  to  one  person  alone ;  that  Uie  plea  ought  to  have  shewn  some  reason 
why  the  defendant  should  believe  the  words  to  be  true ;  and  also  that  it  ought 
to  have  shewn  what  occasion  /.  Wreford  had  to  inquire  into  the  solvency  and 
state  of  affairs  of  the  plaintiff,  that  the  Court  might  see  whether  it  was  a 
lawful  occasion ;  and  that,  at  all  events,  the  plea  ought  to  have  sUted  the 
occasion  to  have  been  lawful  or  proper,  and  that  the  defendant  had  notice  of  it; 
that  the  plea  was  substantially  bad,  because  a  party,  who  does  not  appear  by 
the  plea  to  be  the  relation  or  friend,  or  to  have  any  connexion  with  the  person 
who  applies  to  him,  or  to  have  had  any  grounds  for  his  belief,  is  not  justified 
in  making  false  assertions  injurious  to  a  tradesman's  credit ;  and  that  the 
plea  was  in  other  respects  informal,  uncertain,  and  insufficient. 
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AbH  as  lo  the  third  plea,  that  the  apedal  damage  was  not  the  gist  of  the 
action,  nor  traversable. 

Ta^awrd,  Serjt.,  in  support  of  the  demurrer. — The  declaration  charges       Thomas. 
the  defendant  with  speaking  the  defamatory  words  "  in  the  presence  and 
bearing  of  diTers  subjects  of  this  realm,"  and  the  defendant  justifies  the 
speaking  of  the  words  m  the  course  of  a  confidential  communication  to  one 
person.    But  a  defendant  who  may  be  justified  in  making  a  confidential 
communicatbn  to  one  person,  is  not  therefore  justified  in  making  such  a 
communication  to  seTeral  persons.^  7Vii(W,  C.J. — Suppose  the  same  words 
were  spoken  on  two  occasions,  may  not  the  defendant  justify  the  speaking 
upon  one  of  those  occasions,  if  he  could  not  justify  as  to  both?] — The 
objection  is,  that  one  kind  of  ooomiunication  is  charged,  and  another  kind  is 
justified;  the  plea  is,  upon  this  ground,  insuflicient.    Secondly,  There  is 
no  denial  of  speaking  the  words  maliciously ;  it  is  not  denied  expressly  or 
impliedly;  the  declaration  charges   that  the  defendant  spoke  the  words 
maliciously;  and  a  person  may  maliciously  utter  slanderous  matter,  though 
trae.    In  M^PherMon  v.  Danielg  (a),  which  was  an  action  for  slander.  Lit- 
tledale,J„  says,  "  The  declaration,  which  contains  a  technical  statement  of  the 
lacts  necessary  to  support  the  action,  alleges  that  the  defendant  falsely  and 
maliciously  published  the  slander  to  the  plaintifiT's  damage.      In  order  to 
maintain  such  an  action,  there  must  be  malice  in  the  defendant  and  a  damage 
to  the  plaintiff,  and  the  words  must  be  untrue.     Where  words  falsely  and 
maliciously  spoken,  as  in  this  case,  are  actionable  in  themselves,  the  law 
prima  facie  presumes  a  consequent  damage  without  proof,  in  other  cases, 
actual  damage  must  be  proved  to  constitute  a  good  defence ;  therefore,  to 
such  an  action,  where  the  publication  of  slander  is  not  intended  to  be  denied, 
the  defendant  must  negative  the  charge  of  malice  (which,  in  its  legal  sense, 
denotes  a  wrongful  act  done  intentionally  without  any  just  cause  or  excuse), 
or  shew  that  the  plaintiff  is  not  entitled  to  recover  damages.    It  is  competent 
to  a  defendant,  upon  the  general  issue,  to  shew  that  the  words  were  not 
•poken  maliciously ;  by  proving,  that  they  were  spoken  on  an  occasion,  or 
under  circumstances  which  the  law,  on  grounds  of  public  policy,  allows,  as  - 
in  the  course  of  a  parliamentary  or  judicial  proceeding,  or  in  giving  the 
character  of  a  servant    But  if  the  defendant  relies  upon  the  truth  as  an 
aniwer  to  the  action,  he  must  plead  that  matter  specially;  because  the 
truth  is  an  answer  to  the  action,  not  because  it  negatives  the  charge  of 
malice  (for  a  person  may  wrongfully  or  maliciously  utter  slanderous  matter 
though  true,  and  thereby  subject  himself  to  an  indictment),  but  because  it 
thews  that  the  plaintiff  is  not  entitled  to  recover  damages  (a)."     The  third 
plea  cannot  be  supported.    The  slanderous  words  are  actionable  without 
proof  of  special  damage,  and  the  special  damage  is  a  mere  consequence  which 
can  only  go  to  increase  the  amount  of  damages. 

Storkt,  Serjt.,  eantrd. — ^The  words  spoken  are  slanderous  of  themselves, 

(a)  ADotber  objection  was  taken,  namely,  tit  "  Pleader."  E.  14. ;  Carr  ▼.  Hinehttfi^ 

tlttt  the  plea  amoonted  to  the  general  iisoe,  4  B.  &  C.  547,  and  Reg,  Hil.  T.  4  Wm.  4, 

«nd  the  following  antboritiet  were  cited :—  tit  "  In  Case."    The  Court  gaTe  no  jndg- 

^*Phintm  T.  IkmUiU,  10  B.  ft  Cres.  87S ;  ment  on  this  point 
Smith  f .  Spoaner,  8  Tannt  846 ;  Com.  Dig. 
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Com^PUat,  and  they  need  not  have  been  averred  to  be  spoken  Rialiciously,  Drew 
V.  Coulton  (6).  In  Bromage  v.  Prosser  {e),  it  is  said,  *'  In  an  ordinary 
action  for  words,  it  is  sufficient  to  charge  that  the  defendant  spoke  theni 
falsely,  it  is  not  necessary  to  state  that  they  were  spoken  maliciously.  This 
is  so  laid  down  in  Styles,  392,  and  was  adjudged  upon  error,  in  Mercer  v. 
Sparks  (d).  The  objection  there  was,  that  the  words  were  not  charged  to 
have  been  spoken  maliciously,  but  the  Court  answered,  that  the  words  were 
themselves  malicious  and  slanderous;  and,  therefore,  the  judgment  was 
affirmed."  If,  therefore,  the  words  had  not  been  stated  to  be  spoken 
maliciously,  the  argument  on  the  other  side  would  not  apply,  Mfonprwatt  v. 
Smith  (e) ;  Taylor  v.  Cole  (/).  As  to  the  third  plea,  it  cannot  be  contended 
ihat  the  special  damage  is  the  gist  of  the  action. — [Tindal,  C.  J. — ^And  yet 
it  is  pleaded  in  bar  of  the  action ;  there  is  no  such  thing  as  such  a  plea.] 

Talfourdy  in  reply. — ^It  is  said  that  the  words  laid  in  the  declaration  need 
not  be  stated  to  have  been  spoken  maliciously  Some  of  the  old  authorities 
may  seem  to  support  that  proposition ;  but  when  Mercer  ▼.  Sparks  {g)  was 
cited  in  M^Pherson  v.  Daniel  (A),  Parke,  J.,  observed,  *•  That  was  after 
verdict,  and  malice  must  have  been  proved  at  the  trial."  And  the  same 
learned  judge  remarks,  in  giving  his  judgment,  "  It  does  not  state  that  Woor 
falsely  and  maliciously  spoke  the  words  ;  and  though  malice  may  be  implied 
fi\>m  words  actionable  of  themselves,  still  the  defendant  ought  to  have 
stated  in  the  plea,  as  he  must  have  done  in  a  declaration  against  Woar^  that 
the  words  spoken  by  Woor  were  false  and  malicious."  But  the  mun  objec- 
tion to  the  plea  is,  that  it  does  not  negative  malice.  It  does  not  even  allege 
that  the  words  were  spoken  honestly  and  bond  fide^  Pitt  t.  Donovan  (i). 
The  charge  of  malice  is  neither  confessed  or  avoided. 

Cur.  adv.  vuit, 

A>.  »tK  TiNDAL,  C.  J. — The  argument  in  this  case  has  turned  principally  on  the 

special  demurrer  to  the  second  plea.  For,  as  to  the  third  plea,  which  is 
.pleaded,  not  to  the  action,  but  to  the  special  damage  only,  we  held  it  to  be 
insufficient,  as  the  argument  was  proceeding  before  us.  The  allegation  of 
special  damage  in  a  declaration  of  slander  is  intended  only  as  notice  to  the 
defendant,  in  order  to  prevent  his  being  taken  by  surprise  at  the  trial. 
Where  the  words  are  actionable  in  themselves  it  is  not  the  gist  of  the  action, 
but  a  consequence  only  of  the  right  of  action.  If  the  plaintiff  proves  his 
special  damage,  he  may  recover  it ;  if  he  fails  in  proving  it,  he  may  still 
resort  to  and  recover  his  general  damages.  A  traverse,  therefore,  of  such 
an  allegation  is  immaterial  and  improper,  as  a  finding  upon  it  either  way  will 
have  no  effect  as  to  the  right  to  the  verdict.  With  respect  to  the  second 
plea,  it  avers  in  substance,  that  the  words  complained  of  in  the  declaration, 
were  spoken  in  the  course  of  a  confidential  communication,  between  the 
defendant  and  a  person  who  had  made  inquiries  respecting  the  solvency  and 

(6)  Note  to  Harman  v.  Tappenden,  I  (/)  8  T.  R.  998 

East.  568.  (ff)  Owen.  51. 

(c')  4  B.  &  C.  247.  W  10  B.  &  C.  «66. 

id)  Owen,  61  ;  Noy.  85.  (0  1  M.  &  S.  689. 

(«)  8  Camp.  175. 
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state  of  aiTairs  of  the  plaintiflj  whom  the  inquirer  was  then  about  to  trust  in     Com.  PUa,. 

the  course  of  his  trade  and  business;  and  it  further  avers,  that  at  the  time 

of  his  speaking  the  words  in  question,  he,  the  defendant,  firmly  believed  the 

same  and  each  of  them  to  be  true.     To  this  plea  the  plamtiff  has  demurred, 

and  has  assigned  several  causes  of  special  demurrer.     The  two  points, 

howerer,  which  have  been  relied  on  in  argument  before  us  are  these :  first,' 

That  the  plea  amounts  to  the  general  issue,  and  is,  on  that  account,  bad; 

and  secondly.  That  the  defendant  has  not,  by  the  allegations  in  his  plecj 

sufficiently  negatived  that  the  speaking  of  the  words  was  accompanied  with 

malice  in  fact,  so  as  to  constitute  a  legal  answer  to  the  action. 

It  is  unnecessary  to  give  any  opinion  on  the  first  objection,  because,  upon 
the  ground  of  the  second,  we  think  the  plea  is  insufficient  in  law.     The 
ground  of  defence  intended  to  be  set  up  by  the  defendant  is,  that  the  words 
were  spoken  on  an  occasion  in  which  the  exigences  of  society  demand  that 
there  should  be  the  unlimited  right  to  make  inquiry  on  the  one  hand,  and  the 
unlimited  freedom  to  communicate  on  the  other,  such  communication  being 
made  without  any  malice  against  the  plaintiff!     There  can  be  no  doubt  that 
where  such  an  occasion  occurs,  and  there  is,  in  the  making  of  the  commu- 
nication, the  absence  of  express  malice,  or  malice  in  fact,  the  law  holds  the 
communication  to  be  innocent,  and  to  give  no  right  of  action  to  the  plaintiff! 
In  order,    however,  to  constitute  such  a  defence  in  any  case,  both  cir- 
ciimstances  must  be  found  to  concur:    and  after  the  just  occasbn  for 
the  communication  has  appeared  in  proof,  the  issue  must  depend  on  the 
existence    or    absence    of    express    malice    against    the    plaintiff!      The 
question,   therefore,  upon    the  present    plea  is,    whether    it   stat^   with 
sufficient  certamty  both  the  circumstances  above   mentioned.     So  far  as 
relates  to  the  occasion  of  publishing  the  libel,  the  statement  in  the  plea 
appears  to  us  to  be  free  from  any  sound  objection.     The  publication  is 
alleged  to  have  taken  place  in  the  course  of  a  confidential  communicaUon 
between  one  tradesman  and  another,  as  to  the  solvency  of  a  third  person 
whom  the  inquirer  was  about  to  trust.    If  such  communications  are  not 
protected  by  the  law  from  the  danger  of  vexatious  litigation,  in  cases  where 
Uiey  turn  out  to  be  incorrect  in  fact,  the  stability  of  men  engaged  in  trade 
and  commerce  would  be  exposed  to  the  greatest  hazard,  for  no  man  would 
answer  an  inquiry  as  to  the  solvency  of  another.    But  then  comes  the  ques- 
tion as  to  the  other  fact,  which  is  essential  to  complete  the  defence;  was  the 
communication  made  without  any  malice  against  the  plaintifl*?    And  we  think 
the  plea  is  defective  in  respect  to  its  a11^;ation  on  this  point.    The  plea 
neither  expressly  denies  malice,  nor  states  the  publication  to  have  been  made 
honestly  or  bond  fide,  which  might  have  amounted  to  an  implied  denial  of 
malice.     All  that  it  alleges  is,  that  the  defendant  firmly  believed  the  words 
spoken  to  be  true.    Now,  this  is  the  denial  of  one  ground  upon  which 
malice  in  fact  might  be  presumed  against  the  plaintiff,  but  of  one  only     If 
the  plaintiff  could  shew  that  the  defendant  had  uttered  the  words,  and  had 
not  believed  them  to  be  true  at  the  time  he  uttered  them,  it  would  undoubt- 
edly  be  conclusive  evidence  of  the  defendant's  malice  against  the  plaintiff. 
The  all^:ation,  therefore,  in  the  plea,  that  the  defendant  did  believe  the  words 
to  be  true,  negatives  undoubtedly  that  single  ground  of  malice,  but  no 
more.    The  communication,  however,  may  have  been  malicious  on  various 
other  grounds.    Direct  malice  agamst  the  plaintiff  may  have  gone  far  in 
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producing  the  defendant's  belief.  Consistently  with  the  allegation  in  hb 
plea,  the  defendant  may  have  sought  out  the  occasion  of  hearing  the  sboder 
of  the  plaintiflT,  and  again  the  subsequent  occasion  of  making  the  ooBmoni* 
cation.  These,  and  other  grounds  of  a  malicious,  speaking  of  the  words, 
would  be  excluded  by  an  express  denial,  of  malice,  or  the  aUegaikm  that  the 
words  were  spoken  honestly  and  bond  fide.  But  we  think  the  absence  of 
malice  in  fact  against  the  plaintiflT  does  not  appear  with  sufficient  certainty 
upon  the  face  of  this  plea ;  and  for  want  of  the  express  or  implied  doual  of 
it,  we  hold  the  plea  to  be  bad,  and  that  there  must  be  judgment  lor  the 
plaintiff  on  the  second  and  third  pleas. 

Judgment  for  the  pbintiff. 

/VOV.24A.  MasoN;  Demandant,  Sadler,  Tenant. 

Where  the  de-    f^HANNELL  had  obtained  a  rule  niai  for  judgment  as  in  case  of  a  noo- 
wHt^"rig"  8^*-     '^^^  &™°^  *«***®  ^"^  8^0™  ^  1®^  5  notice  of  trial  was  aftei^ 

had  neglected     wards  given  for  the  Guildford  Summer  Assizes,  1885,  but  the  denumdaot 
triaTithe  Cwrt  did  not  proceed  to  try  the  cause. 

gnntedjudg- 

of  a  nonsuit,  «K  B.  HatriMon  shewed  cause. — The  affidavits  disclose  thai  the  delay  was 

ISimdanttoWs  occasioned  by  a  mistake  in  the  proceedings.    But  there  is  great  doubt 

remedy  by  whether  the  Stat.  14  Geo*  2,  c.  17,  applies  to  writs  of  right ;  the  words  used 

Statute  14  Geo.  &re  "  plaintiff**  and  *'  defendant,^'  and  when  the  question  came  before  the 

2.  cj  iMid  not  Court  in  Demnan  v  Buli  (a),  they  expressed  no  opinion  upon  the  point : 

of  right  and  in  Newman  v.   Goodman  (b)  the  Court  doubted  if  the  Statute  did 
apply. 

ChanneU  cited  AlmgiU  v.  Piereon  (c),  where  judgment  as  in  case  of  a 
nonsuit  was  entered  up  on  aVrit  of  right.  He  also  stated  that  the  parties 
would  be  delayed  imtil  the  Summer  Assizes,  1836,  if  the  rule  was  not  made 
absolute. 

TiNDAL,  C.  J.— Jt  is  by  no  means  clear  that  the  Statute  applies  to  real 
actions.  But  as  the  objection  will  appear  upon  the  record,  (his  rule  must  he 
made  absolute,  and  the  demandant  can  sue  out  a  writ  of  error  if  he  thinks 
the  Statute  does  not  apply.  Rule  absolute. 

(a)  8  Bing.  499.  (c)  1  Bos.  &  P.  108 

(6)  2  W.  Black.  1093. 

Jmwisa.  Pearce  V.  Vincent  aod  an'. 

Derise  of  free-   "R  Y  order  of  the  Master  of  the  Rolls,  the  following  case  was  submitted  ibr  the 
TJPwS^he  opinion  of  this  Court : — Richard  Pearce,  the  testator  in  this  cause,  by  will, 

testator's  * 

cousin,  for  the  term  of  his  life,  with  m  power  to  lease  for  seven  years,  and  subject  to  the  said 
estate  for  life,  the  testator  devised  the  same  to  such  of  his,  the  testator's,  relations  of  the  name 
of  Pearce,  being  a  male,  as.  the  said  T.  Pearce  should  appoint  or  adopt,  and  in  derault  of  such 
appointment  or  adoption,  then  "  unto  the  next  and  nearest  relation  or  nearest  of  kin  of  the 
testator  of  the  name  of  Pearce,  being  a  male,  who  should  be  living  at  the  testator's  decease^ 
his  heirs  and  assigns  for  erer ;"  the  said  T.  Vearce^  who  was  the  nearest  relation  of  the 
testator  of  the  name  of  PeaarcCt  died  without  making  any  appointment  or  adoption  in  puiSBaoett 
of  the  directions  contained  in  the  will. 
flsU,  that  7.  Psorcf  took  an  estate  iu  fee  under  the  ultimate  limitation. 
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(kled  dM  30th  of  March,  1813,  gaTe>  deTJaed,  and  bequeathed  hia  freehold  CbM^^m, 
and  copyhold  eatatea  at  We9tmin9ier  and  Rushden,  unto  hia  couain,  ThomoM 
Peare^t  his  heira  and  aaai^a,  upon  truat  to  aell  and  diapoae  of  the  aame,  and 
apply  the  money  ariaing  from  auoh  aale  in  payment  of  debta  and  legaciea  in 
aid  of  hi^.peraonal  estate ;  and  gave  the  anrplua  of  such  purchaae-mpneya,  if 
any,  unto  hia  aald  cousin,  T.  Pearoe^  hia  executora,  adminiatratora,  andaaaigna, 
to  and  for  his  and  their  own  uae  and  benefit ;  and  the  teatator  deyiaed  to 
Mtry  ffeygaie,  duHng  her  natural  life,  one  dear  yearly  annuity  of  200/.,  to 
be  isaCDi^  and  payable  out  of  all  and  every  his  freehold  and  copyhold  eatatea 
not  thereinbefore  by  him  deviaed  to  hia  aaid  cousin,  T.  Pearee,  and  aubject 
to  the  payment  of  the  aaid  annuity ;  and  alao  under  and  aubject  to  the 
directk»a,  payroenta,  powera,  proviaoea,  conditions  and  declarations  therein- 
after expressed  and  contained  concerning  the  same,  the  teatator  gave,  devised, 
and  bequeathed  hia  roanora  in  the  countiea  of  Heriford  and  Northampton, 
and  also  all  and  every  hia  lands,  real  estates,  and  hereditamenta,  both  freehold 
and  copyhold,  aituate  and  being  in  the  several  countiea  of  Hertford,  LeieeUer, 
and  Northampton  (except  the  Westminster  and  Rushden  estatea  before 
defised,  and  the  advowaon  of  the  church  or  rectory  of  Husband'e  Bosworthy 
and  the  preaentation  thereto),  or  elaewhere  the  same  might  be  situated,  unto, 
his  said  cousin,  T.  Pearee,  -and  his  assigns,  for  and  during  the  term  of  hia 
life.  And  the  testator  gave,  devised  and  bequeathed  all  his  said  manors  and 
hia  said  advowaon  of  Hueband^e  Bosworth  aforesaid,  with  its  appurtenances, 
and  all  his  lands  and  hereditaments  situate  in  the  said  counties  of  Hertford, 
Leicester,  and  Northampton,  and  elaevi^ere,  with  their  appurtenances,  and  all 
his  stocks,  funds,  and  securities  for  money,  and  all  and  singular  other  his  real 
and  personal  eatete  (aave  and  except  as  thereinafter,  or  by  any  codicil  to  be 
added  to  hia  aaid  will,  was  specially  bequeathed  or  mentioned),  and  also  all 
bis  copyhold  hinds  and  hereditaments  situate  in  the  said  several  counties  or 
wheresoever  else  the  same  might  be  aituate  (except  the  Westminster  and 
Rushden  estates  thereinbefore  devised),  subject,  nevertheless,  to  the  life 
estate  thereinbefore  given  to  his  said  cousin,  T.  Pearee,  of  and  in  the  said 
manors  and  manorial  rights,  lands,  hereditamenU,  freehold  and  copyhold 
estates,  and  to  the  payment  of  the  said  annuity  of  200/1  to  the  uses,  upon 
the  truste,  and  for  the  intente  and  purposes,  and  with,  under,  and  subject  to 
the  powers,  provisoes,  conditions,  declarations,  and  agreements  thereinafter 
mentioned,  expressed,  and  declared,  and  hereinafter  stated.  And  in  case 
such  person  as  thereinafter  was  mentioned,  as  the  testetor^s  cousin,  T, 
Pearee,  should  approve  of  or  adopt,  should  be  under  the  age  of  twenty-one 
years  at  the  decease  of  the  testetor's  cousin,  7!  Pearee,  the  testator  gave  an 
annual  sum  of  2O01  to  be  applied  for  and  towards  the  maintenance  and 
education  of  any  person  being  a  male  relation  of  the  testator,  of  the  name  of 
Pearee,  whom  the  said  T.  Pearee  should  approve  of  and  adopt,  and  should 
signify  the  same  in  writing  under  his  han^  which  the  testator  did  thereby 
authorize  and  direct  the  said  T.  Pearoe  to  do  as  soon  after  the  testotor's 
decease  as  he  could  conveniently,  from  the  time  of  his  said  cousin  T,  Pearee^s 
decease,  until  such  person  ahould  have^tteined  the  age  of  twenty-one  yeara. 
And  from  and  after  the  deceaae  of  the  teatetor'a  cousin,  Thomas  Pearee,  the 
testetor  deviaed  all  and  singular  the  said  premises,  as  well  his  real  estate 
a.s  personal,  and  all  accumulations  thereof,  to  such  of  the  testator's  relations 
of  the  name  of  Pearee  (being  a  male),  as  his  cousin  T.  Pearee  should,  by  any 
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Cbm.  Pleat,  deed  or  writing  signed  by  him,  in  the  presence  of  two  subscribing  witnesses, 
or  by  his  last  will  and  testament  in  writing,  by  him  to  be  executed  m  the 
presence  of  three  or  more  credible  witnesses,  giye,  devise,  or  bequeath,  or 
nomuiate,  or  appoint  the  same  to ;  and  in  default  of  any  sudi  gift,  devise, 
bequest,  or  nomination,  or  appointment  by  the  testators  cousin,  7!  Peane, 
to,  or  in  favour  of  any  such  male  relation  of  the  testator,  of  the  name  of 
Pearee^  as  aforesaid,  then  the  testator  devised  the  said  estates  and  premises 
to  such  of  the  testator^s  relations  of  the  name  of  Peareey  being  a  male,  as  the 
said  7!  Pearce  should  approve  of  or  adopt  for  the  purposes  of  edttcatioa,  u 
aforesaid,  if  he  should  be  living  at  the  time  of  the  decease  of  the  testator's 
cousin,  7!  Pearee^  and  his  heirs,  executors,  administrators,  and  assigns  for 
ever :  and  in  case  the  testator's  cousin,  T.  Pearce,  should  not  have  approved 
or  adopted  any  such  male  relations  of  the  testator,  as  aforesaid,  or  in  case  he 
should  have  made  such  approval  or  adoption  of  any  such  male  relatioo  of  the 
testator,  and  there  should  not  be  any  such  male  relation  living  at  the  time  of 
the  decease  of  the  testator's  cousin,  7!  Pearce,  then  the  testator  devised  the  said 
estates  and  premises  unto  the  next  and  neareet  relation  or  nearest  of  kin  a/ 
the  teetator  of  the  name  of  Pearce,  being  a  male,  or  the  elder  of  tuck  maU 
relatione,  in  ease  there  should  be  more  than  one  of  equal  degree,  who  »hovU 
be  living  at  the  testator^ a  decease,  hie  heirs,  executors,  administraiors,  and 
assigns  for  ever;  and  as  to  the  testator's  advowson  or  rectory  oi  ^ubanit 
Bosworth^  the  testator  g|ive  the  first  and  next  presentation  to  the  same 
rectory,  which  should  happen  after  his  decease,  unto  certain  persons  therein 
mentioned  in  succession ;  and  in  case  none  of  them  should  choose  to  present 
themselves,  or  declare  their  intention  of  so  doing  by  the  time  allowed  them, 
as  therein  mentioned,  or  should  refuse  the  same,  such  refusal  to  be  declared 
as  therein  mentioned,  then  the  testator  directed  that  the  presentation  to  his 
rectory  or  living  of  Husband's  Bosworth,  should  at  all  times  go  and  belong 
to  his  cousin  T.  Pearce,  whenever  the  said  rectory  should  become  vacant,  to 
present  to  at  all  times  during  the  life  of  the  said  T.  Pearce.  The  testator 
gave  all  his  plate,  books,  and  pictures,  household  goods,  bed,  bedding,  linen, 
and  household  furniture  at  Husbands  Bosworth  and  Stanwick,  in  his  wyi 
mentioned,  or  elsewhere,  to  his  executors,  in  trust  to  permit  and  suffer  his 
o6usin,  7!  Pearce,  to  have,  use  and  enjoy  the  same  during  his  life,  and  aAer 
his  decease  then  in  trust  for  the  person  who  should  succeed  to  or  inherit  the 
testator's  real  estates  under  and  by  virtue  of  his  will.  And  the  testator  de- 
clared his  mind  and  will  to  be,  and  he  did  thereby  order  and  direct  his 
cousin,  T.  Pearce,  to  pay  and  apply  so  much  of  the  rents  and  profits  of  the 
said  estates  so  given,  devised,  and  bequeathed  by  the  testator,  to  him  for  his 
life  as  aforesaid,  not  exceeding  the  annual  sum  of  200/.,  as  he  in  his  judg- 
ment  and  discretion  should  think  proper,  for  and  towards  Uie  maintenance 
and  education  of  such  person,  being  a  male  relation  of  the  testator,  of  the 
name  of  Pearce,  whom  his  cousin  should  approve  of  and  adopt  in  manner 
aforesaid,  in  case  such  male  relation  should,  at  the  time  of  his  adoption  by 
the  testator's  cousin,  be  a  minor  under  age,  until  such  person  should  have  at- 
tained his  age  of  twenty-one  years ;  and  to  lay  out  and  invest  the  residue  of 
the  said  annual  sum  of  200/.  (not  expended  in  such  maintenance  and  education) 
at  interest,  to  accumulate  in  the  name  of  the  testator's  cousin,  Tl  Pearee, 
in  some  of  the  public  funds,  or  upon  government  or  real  securities,  duriog 
the  minority  of  such  male  relation  of  the  name  of  Pearce :  and  the  testator 
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declared  and  directed  that  his  cousin  T.  Pearee,  his  executors  and  adminis-     Cbm.  FUail 

trators,  should  stand  maed  of  such  accumulations,  in  trast  for  the  benefit  of       pj|]|^ 

Buch  male  relation  of  the  name  of  Pearee,  and  the  same  with  the  dividends  » 

and  interest,   as  should  be  assigned  to  him  at  such  times  and  in  such      vimoiiit* 

proportions  after  he  should  have  attained  his  age  of  twenty-one  years,  as  the    • 

testator^s  cousin,  T.  Pearee,  his  executors  or  administFators,  should  think 

most  to  his  advantage ;  and  in  case  of  his  death  before  attaining  twenty-one 

years  of  age,  then  in  trust  for  the  benefit  of  such  male  relation  of  the  testator 

of  the  name  of  Pearee  as  should,  upon  the  decease  of  the  testator^s  cousin, 

become  entitled  to  the  testator's  estates  by  virtue  of  his  will :  and  in  case 

such  male  relation  of  the  testator,  of  the  name  of  Pearee,  so  approved  of  and 

adopted  by  his  cousin,  7!  Pearee,  as  aforesaid,  should,  in  the  IbTe-time  of  his 

cousin,  attain  twenty-one  years  of  age,  then  the  testator  willed  and  directed 

his  cousin,  during  his  life,  to  pay  and  allow  out  of  the  rents  and  profits  of 

the  estates  so  devised  to  him  for  his  life  as  aforesaid,  unto  such  male  relation, 

from  the  time  of  his  attainmg  the  age  of  twenty-one' years,  the  whole  of  the 

annual  sum' of  200/1 :  Provided  also,  and  the  testator  declared,  that  it  should 

be  lawful  lor,  and  he  did  thereby  authorize  and  empower  his  said  cousin  to 

demise  or  lease  all  or  any  part  of  his  said  manors,  farms,  lands  and  tenements, 

&r  any  term  or  number  of  years  not  exceeding  seven  years,  to  take  effect  in 

possession,  and  at  the  best  and  most  improved  annual  rent  presently  payable, 

ind  without  taking  any  fine  or  premium,  as  therein  mentioned. 

The  testator  died  on  the  3d  of  January,  1814,  without  leaving  any  issue, 
and  without  having  revoked  or  altered  his  said  will. 

Tkomae  Pearee,  the  tenant  ibr  life  named  in  the  will,  died  without  issue, 

and  never  did  in  any  manner  execute  the  power  of  adoption  at  selection  of  a 

relation  of  the  testator,  imder  or  according  to  the  will    The  next  or  nearest 

rektions  or  nearest  of  kin  of  the  testator,  living  at  his  decease,  of  the  name  of 

Pearee,  being  males,  were  his  three  first  cousins,  mz.  first,  the  said  TJkamae 

Pearee,  the  tenant  for  life,  who  was  the  son  of  Robert  Pearee,  deceased,  which 

Robert  Pearee  was  bom  in  1711,  and  was  an  uncle  of  the  said  Robert 

Pearee,  the  testator;  secondly,  Riehard  Pearee,  the  plaintiff  in  this  suit, 

who  was  the  son  of  the  testator's  uncle,   William  Pearee,  which  William 

Pearee  was  bora  in  1715 ;  and  thirdly,  William  Pearee,  the  younger,  brother 

of  the  said  plaintiff.    The  aforesaid  three  cousins  were,  at  the  time  of  the 

decease  of  the  testator,  of  the  respective  ages  following:— •7%omii#  Pearee, 

sixty-seven  years;  Riehard  Pearee,  the  plaintiff,  sixty-six  years;  and  his 

brother  William  Pearee,  fifty*nine  years.    The  questions  for  the  opinion  of 

the  Court  were,  first,  whether,  under  the  circumstances  stated,    Thomas 

Pearee  took  any  and  what  estate  under  the  ultimate  limitations  contained  in 

the  will  of  the  testator ;  secondly,  whether,  under  the  circumstances  stated, 

the  plaintifl)  Riehard  Pearee,  took  any  and  what  estate  under  the  ultimate 

linut&tions  contained  in  the  will  (a). 

Wright,  for  the  p\Bmtiffs.— Thomas  Pearee  took  only  a  life  estate  under 

(a)  This  case  was  MDt  to  the  ^cAegnitfr  hack  to  bo  beard  oa  the  oerlSfleata  (see  8  M 

7u^^^  ^^  J*-  ^  (>^«PO'««>  I  Cr.  St  K.  800.)  Sir  John  Leach,  being  desiroos 

«  n,  598).  and  the  Barons  seat  m  a  certi-  that  the  case  should  receive  further  consider^ 

n<^  to  the  effect,  that  Thomas  Pearee  atioa,  sent  it  to  this  Court 
took  la  estate  In  fee.    When  the  ease  came 
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Gbnk^w.  the  will,  and  Richard  Psarce  took  an  ultimate  eetatti  ia  fee.  Bat  it  a  saf- 
ficient  to  inquire,  for  the  purposes'of  the  present  ai^^ument^  whetiier  Tkmuis 
took  in  fee,  or  only  for  life.  Now  it  was  the  manifest  intention  of  the  testator 
to  give  his  estates  for  as  long  a  period  as- he  could  direct  them  to  one  of  his 
family  of  the  name  of  Pearce.  It  was  not  his  intention  to  provide  for  anj 
one  who  was  living  at  the  time  he  made  his  will,  but  he  directed  IhamaMp 
the  tenant  for  life»  to  adopt  a  male  relation  of  the  name  of  I^arte.  He  limite 
the  power  of  granting  leases  by  Thomas  Peares  to  seven  years,  which  shews 
his  anxiety  to  keep  the  estate  free  fo  the  ultimate  taker.  How  then 
can  it  be  contended  that  it  was  the  testator's  intention  to  give  Thomas 
Pearee  an  estate  in  fee  ?  for  (le  might  have  sold  the  estate  immediately  aller 
the  death  of  the  testator,  and  then  all  his  precaution  to  give  the  estetes  to  a 
male  relation  of  the  name  of  Psares  would  be  frustrated*  HoUoway  v.  &/- 
loway  {h)  will  be  relied  on;  but  in  that  case  there  was  no  intention  to  be 
collected,  that  the  property  should  remain  vested  in  the  same  nanie,  nor 
was  there  any  power  of  appointment  in  that  will.  In  all  cases  wheie  there 
is  a  tenancy  for  Ufe  given,  with  a  power  of  appomtment,  that  is  suflkient  to 
shew  that  the  intention  of  the  testator  was  to  give  only  an  estate  lor  lik 
The  certificate  given  by  the  Barons  of  the  Eaehequer  will  be  referred  to  on 
the  other  side,  but  that  certificate  did  not  meet  with  the  approbation  of  Sir 
John  Leaeh,  M.  R,  who  expressed  himself  to  the  following  effect,  when  it 
came  before  him  (e) : — *'  The  opinion  of  the  judges  of  the  Court  of  Exchequer 
may  be  capable  of  being  supported  by  some  strict  technical  rule  of  law, 
which  it  would  be  difficult  to  reconcile  to  a  plain  understanding,  though  I  am 
not  at  present  aware  that  there  is  any  such  rule  of  law.  If  Thomas  Pearee 
is  to  take  under  this  gift,  he  must  take  because  it  appears  from  the  will  to 
have  been  the  intention  of  the  testator  that,  in  the  events  which  have  happened, 
he  should  take.  This  is  not  the  case  of  an  heir  at  law,  who  cannot  be  ex- 
cluded unless  there  is  an  expressed  intention  to  exclude  him,  but  we  must 
here  find  an  intention  on  the  part  of  the  testator  that  Thomas  Pearee  should 
take.  Now,  what  is  this  will  ?  The  testator  gives  to  Thomas  Peaces  an 
estate  for  life,  with  the  power  of  appointing  to  an  estate  in  fee,  after  his 
death,  some  person  who  should  fill  the  character  of  a  male  relation  of  the 
testator,  bearing  the  name  of  Pearee,  This  power  of  appointment,  therefore,  is 
so  limited,  according  to  the  expressed  intention  of  the  testator,  that  the  donee 
of  the  power  can  appoint  the  fee  to  no  person  except  to  a  male  relatk>n  of 
the  tcfistator  of  the  name  of  Pearee,  and  the  testator  gives  the  fee,  in  case  no 
sucb  appointment  should  be  made,  to  such  male  relation  of  the  name  of  Pearee 
as  should  be  in  the  nearest  d^ree,  and  if  there  were  several  relatkms  in 
equal  degree,  then  to  the  eldest  of  such  relations  living  at  his  death.  It  is 
said  that'  Thomas  Pearee  was  the  nearest  male  relation  of  the  testator  living 
•  at  his  death,  and  that,  therefore,  the  testator  must  have  intended  that  Thomas 
Pearee^  to  wlioni  he  hail  given  an  estate  for  life  with  a  limited  power  of  ap- 
pointment in  fee,  should  be  the  person,  in  the  events  which  have  happened, 
entitled  to  take  under  this  description.  What  would  be  the  effect  of  such 
:a  construction  1    Why,  that  the  power  of  appointment  should  not  be  limited 

(6)  5  Vesey,  S99.  ported  in  S  M.  &  K.  800 ;  the  above  «- 

(c)  This  judgment  Waa  read  from  short*     tract  is  taken  from  that  report, 
hand  writers'  notes ;  it  has  since  been  re- 
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f  o  a  male  relation  of  Uie  testator  of  the  name  of  Pearee,  but  that  the  estates 
might  be  given  to  a  mere  stranger.    Is  there  then  to  be  found  in  this  will 
a  clearly  expressed  intention  on  the  part  of  the  testator  that  the  remainder 
should  extend  to  T%omai  Pearce;  or  would  not  any  man  of  plain  under- 
standing say,  that  it  is  the  clear  intention  of  the  testator  that  T%ama^ 
Pearee  should  not  take  under  this  limitation  ?    It  is  cpiite  inconsistent  with 
the  limited  power  given  to  Thomoi  Pearcc  of  appointing  to  a  male  rdatioti 
of  the  name  of  Pearee,  that  the  testator  should  have  intended  to  include 
H^amae  Pearee  in  the  description  contained  in  the  ultimate  limitation,  and 
thereby  give  him  the  power  of  defeating  the  object  of  the  appointment.     It  in 
my  duty,  therefore,  to  submit  this  case  to  further  investigation,  and  the  only 
<]ue8tion  is,  in  what  manner  it  is  to  be  further  investigated.     After  the  deci- 
sion to  which  the  Court  of  Exehequer  has  come,  I  cannot  again  send  the  case 
to  that  Court,  and  I  rather  regret  having  sent  it  at  all ;  but  having  once  sent 
the  case  to  a  court  of  law,  I  shall  direct  a  second  case  to  be  sent  to  the  Court 
of  Common  PUaeP    It  is  therefore  apparent  that  the  Master  of  the  Rolls 
was  dissatisfied  with  the  decisbn  in  the  Court  of  Exehequer ,  and  the  argu- 
ment there  advanced  for  the  plaintiff)  that  the  Court  would  introduce  word» 
into  the  will,  to  exclude  Thomae  Pearee,  was  not  the  most  favourable  mode 
of  supporting  the  phuntiff 's  case  (d),  for  it  was  not  to  be  expected  that  the 
Court  would  make  a  will  for  the  testator.     In  Briden  v.  Hewlett  (e),  where 
it  was  contended  that  the  mother  of  a  testator  took,  as  next  of  kin,  Sif  JohH 
Leaeh,  M.  R.,  says,  "  It  is  impossible  to  contend  that  this  testator  meant  to 
give  the  property  in  question  absolutely  and  entirely  to  his  mother,  because 
he  gives  it  to  her  for  life,  with  a  power  of  appointment."  In  Bird  v.  Wood{f\ 
certain  stock  was  devised  to  trustees,  upon  trust  to  pay  the  interest  and 
dividends  thereof  unto  the  testatrix's  daughter  Mary  during  her  life,  and 
after  the  death  of  her  daughter,  to  transfer  the  stock  and  pay  the  interest  to 
such  person  as  her  daughter  should  appoint,  and,  in  default  of  ^pointment, 
upon  trust  to  transfer  the  stock  and  pay  the  interest  unto  the  testatrix's 
own  next  of  kin,  according  to  the  Statute  of  Distributions,  to  be  considered 
as  a  vested  interest  from  the  time  of  the  testatrix's  death;    The  testatrix'^ 
daughter  died  without  ever  having  a  child,  and  without  having  executed  the 
power  of  appointment,  and  Sir  John  Leach,  then  Yice-Chancellor,  he)d| 
"  That  the  persons  who,  at  the  testatrix's  death,  would  have  been  her'  ifext 
of  kin,  if  her  daughter  had  been  then  dead  without  children,  were  plainly 
intended  there."    A  class  of  cases  will  be  referred  to  on  the  other  side,  but 
they  can  only  be  valuable  when  the  intention  of  the  testator  is  not  apparent, 
as  is  remarked  by  Lawrenee,  J.,  in  speaking  of  the  construction  of  a  will,  in 
Leigh  v.  Leigh  {g),  ^*  That  depends  on  whether  the  plaintiff  comes  within 
the  meaning  of  the  words,  as  they  have  been  used  by  the  testator;  and 
though  it  be  true,  that,  if  that  meaning  be  ascertained,  no  reasoning  firom 
supposed  cases  can  induce  the  Court  to  put  a  diflerent  construction  upon 
the  will,  but  can  only  lead  to  a  conclusion  that  the  testator  did  not  see  all 
the  consequences  of  the  disposition  he  may  have  made;  yet,  in  endeavouring 
to  ascertain  the  meaning  of  the  testator,  the  absurdities,  improbabilities,  and 
inconsistencies  which  may  arise  out  of  cases  lalluig  within  one  construction  or 

(d)  Fide  Pearee  ▼.  Vineeni,  I  Cr.  &         (/)  9  Sim.  &  Stuart,  400. 
M.  598.  iff)  15  Vesey,  98. 

(•)  8  H.  &  Keeoe,  90. 
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Cbm.  Pkai.  another,  have  constantly  been  attended  to>  with  a  Tiew  of  asoertainiDg  radi 
meaning.'^  But  the  intention  of  the  testator  is  here  so  plainly  expressed  that 
Tkomas  Pearee  shall  only  take  an  estate  for  life,  that  the  Court  will  not  be 
disposed,  by  an  ingenious  argument  on  decided  cases,  to  defeat  that  inten- 
tion. After  the  devise  of  the  estates  to  T%onuu  Pearee  for  life,  he  is  allowed 
to  present  to  certain  advowsons  "  at  all  times  during  the  life  of  the  said 
Thomas  Pearee.^^  The  plate  and  furniture  is  also  given  to  him  only  for  his 
life.  When  the  testator  uses  the  words  "  next  and  nearest  relation  of  the 
name  of  Pearee!^  it  must  be  taken  that  as  Thonuu,  who  was  the  nearest 
relation,  was  already  provided  for,  he  must  be  passed  over,  and  the  next 
relation  be  entitled  to  take  in  fee.  The  word  "  next "  must  be  taken  to 
shew  the  short,  definite,  and  particular  meaning  of  the  testator,  because  he 
has  already  sufficiently  provided  for  the  nearest  relation.  The  whole  will 
manifests  that  Thoma$  Pearee  should  take  only  an  estate  for  life ;  if  he  had 
a  male  child  he  could  avail  himself  of  the  power  of  appointment  contained  in 
the  will,  and  if  he  had  not,  then  he  could  in  the  same  manner  appoint  in 
favor  of  a  male  relative  of  the  name  of  Pearee;  but  beyond  that  Tkamae  was 
clearly  not  the  object  of  the  testator's  bounty. 

Preeion,  eonird.— Thomas  Pearee  was  the  eldest  nearest  of  kin  of  the 
testator  at  the  time  of  his  death.  One  of  the  leading  principles  of  construc- 
tion is,  "  Quoiiee  in  verbis  nulla  est  ambiguitas,  ibi  nulla  expositio  contra 
verba  fienda  esi,^^  It  cannot  be  contended  that  the  testator  does  not  ex- 
pressly refer  to  his  nearest  relation,  living  at  the  time  of  his  death.  In 
HoUoway  v.  HoUoway  (A)  the  rule  is  laid  down  by  Sir  P.  Arden,  M.  R. 
*  The  only  question  is,  whether  upon  the  true  construction  of  this  codicil  it 
must  necessarily  be  intended  he  did  not  mean  by  these  words  what  the  law 
prima  facie  would,  strictly  speaking,  intend  heirs  at  law  at  the  time  of  his 
death.  A  testator  certainly  may,  by  words  properly  adapted,  shew  that  by 
such  words  persona  designaia,  answering  a  given  character  at  a  given  time 
is  intended.  But,  prima  facie,  these  words  must  be  understood  in  their 
legal  sense,  unless  by  the  context  or  by  express  words  they  plainly  appear 
to  be  intended  otherwise."  It  is  said,  that  if  an  estate  for  life  is  given  with 
a  power  of  appointment,  that  this  necessarily  excludes  the  tenant  for  life. 
But  the  decided  cases  are  the  other  way,  Harrington  v.  Harte  (i);  Jones  v. 
Colbeck  (»;  ChoknondeUy  v.  CUnton  (A);  Doe  d.  Gamer  v.  Lau:son{l); 
Doe  d.  Cholmondeley  v.  Maxey  (m);  Rayner  v.  Mowbray  (n).  Bird  y. 
Wood  (o),  whkh  has  been  relied  on,  is  an  authority  for  the  defendanU,  and  it 
was  referred  to  by  Sir  /.  Leach,  M.  R.  in  a  recent  case,  Ebnsleyr.  Young  (p). 
The  case  last  cited  is  also  of  great  importance  to  shew  the  opmion  of  Sh*  /. 
Leach,  which  has  been  so  much  relied  upon.  The  marginal  note  is,  **  Where 
on  the  failure  of  a  particular  gift  to  one  for  life,  with  remainders  over,  the  next 
limitation  in  the  deed  was  to  the  settlor,  or  such  person  as  he  should 
appoipt,  and  in  de&ult  of  appointment  to  such  person  or  persons  as  should 
at  the  lime  of  his  death  be  his  next  of  kin ;  and  the  settlor  died  he§m  the 

ih)  6  Vesey.  Jan.  40a  (»)  1«„^«*' *??'^  «.^ 

(i\  1  CoTlSl.  («>  8  Brown'i  C.  C  2S4. 

f  A  8  Vewy  jun.  88.  (o)  2  Sim.  &  Stuart.  400. 

(2)  8  East,  278. 
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tenant  for  lifey  without  having  made  any  appointment,  the  tenant  for  life,      Com.  Pleat, 

who  was  one  of  the  settler's  next  of  kin,  was  held  not  to  be  excluded  from 

the  benefit  annexed  to  that  character."    Now,  here  is  an  estate  for  life :  a 

power  of  appointment,  and  a  trust  for  the  next  of  kin,  and  yet  the  tenant 

for  life  was  held  not  to  be  excluded.     This  case  has  since  been  argued  upon 

appeal  before  the  Lords  Commissioners,  and  the  opinion  given  by  Sir  /. 

Leach  upon  this  part  of  the  case  was  confirmed  (9),  although  upon  another 

point  it  was  reversed.    Sir  /.  Leaeh  uses  the  following  strong  language  in 

giving  his  judgment :  *'  Upon  the  other  point,  my  present  opinion  is,  that  if 

there  be  a  gift  to  a  tenant  for  life,  with  remainder  to  his  children,  remainder, 

if  he  have  no  children,  to  the  next  of  kin  at  the  testator's  death,  and  the 

tenant  for  life  happen  to  be  one  of  those  next  of  kin,  he  is  not  excluded  from 

taking  in  that  chasacter.     The  mere  circumstance  of  a  partial  interest  being 

given  to  a  particular  person  does  not  exclude  such  person  from  the  benefit  of 

a  larger  or  other  interest  given  to  him  under  another  description  (r).'' 

Wrighif  in  reply. — To  eflectuate  the  intention  of  a  testator,  the  Courts 
will  naad  words  of  limitation  as  words  of  purchase;   or   they  will  exclude 
words.    This  is  a  case  where  the  will  is  to  be  regarded,  as  to  the  person 
who  is  to  take,  and  not  as  to  the  period  when  the  distribution  is  to  take 
place.    The  cases  cited  relate  to  the  latter  point,  upon  which  no  question 
arises.    The  case  of  HoUoway  v.  HoUoway  (#)  has  been  questioned ;  and 
in  Eimtley  t.  Yatmg  (/),  Sir  John  Leaeh,  M.  R.,  was  of  opinion  that  it  was 
a  qoestkxiable  case.     Chobnonhy  v.  Clinton  (u),  like  the  other  cases,  refers 
only  to  the  time  of  taking,  and  does  not  furnish  any  principle  to  rule  this 
case.    This  is  a  question  of  intention.    In  Andrew  v.  Souihouse  (v)  Lord 
Kenyon^  C.  J.,  says,  "  For  nearly  half  a  century  it  has  been  the  wish  of  the 
Courts  to  give  eflect  to  the  intention  of  the  devisor  as  far  as  they  can."    In 
Roe  v.  Pailieon  (w)  Lord  Ellenborough,  C.  J.,  remarks,  **  Indeed  there  are  no 
words  of  such  an  inflexible  nature  as  will  not  bend  to  the  intention  of  a  tes- 
tator, when  it  can  be  collected  from  the  context  of  his  wilL     Accordingly 
we  have  lately  decided  that  the  real  estate  passed  under  a  devise  of  the  per- 
sonal estate,  because  it  was  clear  that  such  was  the  intention  of  the  testator." 
In  Jeeeon  v.  Wriyhi  {x)  Lord  Redeedah  says,  "  The  rule  is,  that  technical 
words  shall  have  thdr  legal  eflect,  unless  from  subsequent  inconsistent  words 
it  la  very  clear  that  the  testator  meant  otherwise."    Lane  v.  Earl  of  Stan* 
^  (y) ;  Robineon  v.  Rohineon  (2).    In  the  present  case  there  cannot  be  any 
doubt  but  that  it  was  the  intention  of  the  testator  to  give  Thomas  Pearce 
*n  estate  for  life  only.     His  intention  was  to  give  the  property  to  a  relation 
of  the  name  of  Pearce  whom  T%omae  might  adopt,  and  who  should  survive 
^^a«;  but  if  Jlhomae  did  not  make  that  adoption,  then  the  estates  were 

l9>  The  appeal  came  before  SirL,  Shad-  did  not  rely  on  this  circnmstaoce ;  it  was 

*«<f  and  Mr.  J.  Baeanquei,  and  the  fol-  mentioned  that  the  testator  had  also  a  sister 

lowiog  Dote  of  Sir  L.  ShadwelFt  judgment  living  when  he  made  his  will. 

™^ ^  ^'-  f^f^t^f  "  The  first  point  (#)  5  Vcsey,  899. 

•JWB  both  to  me  and  my  brother  com-  (0  2  M.  &  K.  86. 

niwioner  to  be  too  dear  to  render  any  (w)  2  Jac  &  W.  115. 

»^mjBi  necessary."  (r)  5  T.  R.  299. 

jn  It  was  stated,  in  a  pedigree  attached  (tr)  16  East,  22. 

n.1?!.^'  *^  the  testator  had  a  brother  ix)  2  Bligh.  57. 

wm«d  Zaehary,  who  had  not  been  heard  (y)  6  T.  R.  845. 

•«  «nc€  1795.    The  counsel  for  the  parties  («)  1  Burr.  88. 

VOL.  I.  2  c 
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to  go  to  the  nearest  kinsman  of  the  name  of  Pearee  ;  dearly  manifesting  an 
intenticm  to  continue  the  estates  for  two  generations  in  the  male  Ime  of  the 
name  of  Pearee. 

The  following  certificate  was  sent  by  the  Court  during  this  tenn:^- 
**  This  case  has  been  aigued  before  us  bv  counsel,  and  we  have  consideied 
the  same,  and  assuming  Zackary  Pearee,  the  testator's  brother,  to  havedied 
without  issue  in  the  testator's  lifetime,  we  think,  under  the  ciraumataiioes 
above  stated,  l%amae  Pearee  took  an  estate  in  fee  under  the  ultimate 
limitation  contained  in  the  will  of  the  testator.  In  consequence  of  our 
answer  to  the  first  question,  it  becomes  unnecessary  to  answer  the  aeoond. 

"  N.  a  Twdai. 
"  /.  A.  Park. 
"  a.  Gaselee. 
"  /  FaugkamT 


Aw  23d.  Exparte  Angle. 

A  debtor  in  the    I^BLLY  ohteineA  a  rule  niet  calling  upon  the  warden  of  the  Fhei  prison 


I  charged  ^  shew  cause  why  he  should  not  release  one  Angle  fttmi  the  strong 

^^^^°y  ^y  room  of  the  prison.  It  appeared  by  the  affidavits  that  Angle,  being  arrested 
Mayor'g  war-  for  debt,  had  been  taken  to  the  Fleet,  and  that  he  assodated  with  the  other 
that  the^arl  d^htors  until  the  17th  of  November,  when  a  warrant  issued  by  the  Lord 
den  was  justi-  Mayor  of  London  was  lodged  at  the  prison.  The  warrant  was  directed  to 
B^.HiitT.  3  constables,  and  chai^ged  them  to  bring  Angle  before  the  Lend  Mayor,  to 
Geo.  2,  in  pla-  answer  a  charge  of  fergery  which  had  been  preferred  against  hin.  The 
strong  room  of  Warden  thereupon  consigned  Angle  to  the  strong  room  of  the  prison  for  safe 
safe  wttt^*^'     custody,  and  the  prisoner  complained  that  he  was  kept  a  close  prisoner,  and 

that  the  room  was  exposed  to  the  weather,  and  was  damp  and  unwhoteaorae. 

He  also  stated  that  he  was  desirous  of  meeting  the  charge  which  had  been 

preferred  against  him,  and  that  he  had  no  intention  to  attempt  to  escape 

out  of  custody. 

WUde,  Serjt.,  shewed  cause  upon  affidavits  which  contradicted  the  state- 
ment made  as  to  the  state  of  the  room.  It  also  appeared  that  the  warden 
had  ofered  to  release  AngU  from  close  confinement  if  he  would  give  eecurit j 
to  the  amount  of  the  debi  fer  which  he  was  in  custody ;  that  8,000  persons 
passed  in  and  out  of  the  prison  every  day,  and  that  the  other  prisoners  wooU 
be  unwilling  to  associate  with  a  person  charged  with  having  oomroiited  a 
felony.  In  addition  to  these  fiicts,  it  was  submitted  that  Angle  could  sue 
out  a  writ  othabeae  eorpue,  and  so  dispose  of  the  charge  without  delay. 

Mr.  Caneellor,  one  of  the  secondaries  of  the  Court,  whose  duty  it  was  to 
visit  the  Fleet  prison,  stated  to  the  Court,  that  the  strong  room  was  not  in 
the  condition  described  by  Angle  in  his  affidavit,  but  that  it  was  in  a  whole- 
some state. 

Kelly  and  Humfrey,  in  support  of  the  rule,  referred  to  the  rule  of  W, 
T.  3  Geo.  2,  s.  7,  which  directed  the  warden  **  with  all  convenient  speed  (o 
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make  and  provide  a  confined  room  of  dungeon  in  the  wards,  as  it  was  before  Qm,  puom. 
the  great  fire  of  Londm,  for  the  confinement  of  persons  endeavouring  to  make  Exparte 
their  escape,  or  guilty  of  any  other  misdemeanor,  that  the  general  quietness  Anglb. 
and  liberty  of  the  rest  of  their  fellow  prisoners  may  not  be  restrained  or 
rafler  thereby."  In  a  subsequent  part  of  the  rule  it  was  stated  that  *<  a 
confined  room  was  provided  according  to  the  said  last-mentk)ned  order,  and 
that  the  same  is  boarded,  wholesome,  and  dry."  They  contended  that  the 
warden  had  no  authority  to  confine  any  prisoner  in  the  strong  room  unless 
he  had  brought  himself  within  one  of  the  cases  contemplated  by  the  terms  of 
this  rule.  It  was  not  shewn  that  Anffle  had  endeavoured  to  escape,  nor  had 
he  been  found  guilty  of  any  misdemeanor,  nor  did  the  Lord  Mayor^s  warrant 
empower  the  warden  to  keep  him  in  close  confinement.  The  offer  to  release 
him  if  he  could  give  security  for  the  amount  of  the  debt  for  which  he  was 
detained,  shewed  that  the  warden  was  not  acting  under  any  authority  con- 
tained in  the  warrant;  and  if  the  circiunstanoe  that  a  debtor  had  stronger 
motifes  to  attempt  an  escape,  would  justify  the  warden  in  keeping  him  in 
cbae  custody,  then  if  a  prisoner  should  be  in  custody  for  a  very  large  sum 
of  nxmey,  the  warden  would  be  enabled  to  separate  such  a  debtor  from  the 
other  prisoners,  and  to  place  him  in  confinement  in  the  strong  room.  Such 
a  power  would  be  dangehms  to  the  liberty  of  the  subject ;  and  as  the  warden 
is  an  officer  of  this  court,  the  prisoner  need  not  be  put  to  the  expense  and 
delay  of  obtaining  a  writ  of  habeas  corpus. 

TnvDAL,  C.  J. — ^I  am  not  sony  this  case  has  been  brought  before  us, 
because  it  is  the  duty  of  the  G)urt  to  interfere  if  more  severity  is  practised 
than  is  necessary  to  keep  a  prisoner  in  safe  custody.  It  appears  to  me,  that 
the  real  question  is,  whether,  with  reference  to  the  safe  custody  of  this  pri- 
soner, and  the  comfort  of  other  persons  in  custody,  more  has  been  done  by 
the  warden  than  was  absolutely  necessary.  But  looking  at  the  afiidavits, 
and  having  the  certificate  of  our  own  officer,  I  am  of  opinion  that  no  more 
has  been  done  than  the  necessity  of  the  case  required.  In  the  rule  of  HiL 
T.  3  Geo,  2,  the  following  appears  upon  the  subject  of  the  erection  of  the 
dungeon  or  strong  room. — [The  extracts  were  read,  which  have  been  already 
stated.] — Our  officer  has  stated  that  the  room  is  now  "  boarded,  wholesome, 
and  dry,"  and  one  question  upon  this  rule  is,  whether  the  words  ''  endea- 
vouring to  make  their  escape,"  mean  that  the  warden  is  to  wait  until  a 
prisoner  actually  makes  an  attempt  to  escape.  Now  the  warden  received  a 
warrant  from  the  Lord  Mayor,  which  charged  the  prisoner  with  the  commis- 
sion of  a  very  serious  ofience,  and  such  a  person  stands  in  a  very  difierent 
situation  from  other  persons,  as  to  the  motives  which  would  induce  him  to 
attempt  an  escape.  The  rule  goes  on  to  say,  *^  that  the  general  quietness 
and  liberty  of  the  rest  of  their  fellow  prisoners  may  not  be  restrained  or 
sufier  thereby,"  and  it  may  be  asked,  with  reference  to  this  part  of  it,  whether 
the  warden  ought  to  allow  this  prisoner  to  remain  in  the  same  situation  as 
the  other  persons  within  the  prison,  or  whether  he  could  do  so  with  a  due 
regard  to  their  liberty,  for  it  appears  that  two  or  three  thousand  persons 
pass  in  and  out  every  day;  it  is  also  stated  that  the  debtors  would  feel 
indignation  and  disgust  if  persons  charged  with  felony  were  associated  with 
them,  and  1  am  of  opinion  that  these  circumstances  bring  this  case  within 
the  reason  of  the  rule.    It  appears  to  me,  also,  that  the  warden  put  this  case 
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on  its  right  footing  when  he  oflered  to  restore  the  prisoner  to  his  former 
situation,  provided  he  would  give  security  to  the  anxmnt  of  the  debts  for 
which  he  was  in  custody.  The  interference  of  the  Court  is  the  less  needed 
because  the  prisoner  may  apply  for  a  writ  of  habeas  eorpusy  and  bring  the 
charge  which  is  made  to  a  speedy  determination.  It  does  not,  thereibie, 
seem  to  me  that  any  lumecessary  duress  has  been  used,  and  tbis  rule  must 
be  discharged. 


Park,  J. — ^I  am  of  opinion,  and  it  is  admitted,  that  no  cruelty  has  been 
exercised  by  the  warden.  It  is  contended,  that  the  prisoner  has  not  be^ 
found  guilty  of  any  misdemeanor  widiin  the  meaning  of  the  rule  Hiianf  T. 
3  Geo,  2 ;  but  the  words  referred  to  do  not  apply  to  cases  of  a  oonrictioo 
before  a  jury,  but  to  misdemeanors  within  the  prison,  which  require  the 
interference  of  the  warden.  The  prisoner  ought  to  have  brought  the  prose- 
cutor here  on  the  discussion  of  this  rule,  if  he  had  wished  to  make  this 
application  efiectually,  and  he  might  have  also  taken  steps  to  be  brought 
before  a  magistrate.  As  to  the  construction  of  the  rule,  I  think  every  case 
depends  on  its  own  peculiar  circumstances,  and  I  agree  that  the  other 
prisoners  would  feel  indignant  if  they  were  compelled  to  associate  with 
persons  charges  with  felony ;  and  it  is  certified  to  ns,  that  the  room  is  not 
now  in  the  state  described  in  some  of  the  affidavits. 


Gaselee,  J.,  concurred. 


Rule  discfaaiged. 


Nov.  19/^ 


Yates  v.  Knight. 


By  an  order  of 
rererence,  an 
action  and  all 
matters  in  dif- 
ference were 
referred  to  arbi- 
tration, the 
costs  of  the  suit 
and  of  the  re- 
ference to  abide 
the  event  of  the 
award.  The  ar- 
bitrator direct- 
ed the  defend- 
ant to  deliver 
certain  ffoods 
to  the  plaintiff, 
and  the  plaintiff 
to  pay  a  sum  of 
money  to  the 
defendant;  thnt 

in  the  action 
should  cease, 
and  a  general 
release  be 
given :— fl«W, 
that  the  award 
was  not  uncer* 
tain  as  to  costs, 
as  the  effect  of 
it  was  that 
each  party 
shimld  pay  his 


A  SSUMPSIT  for  the  price  of  flints  sold  and  delivered  by  the  plaintiff  to 
the  defendant.  By  a  judge's  order  the  action  and  all  matters  in  differ^ 
ence  between  the  parties  were  referred  to  arbitration ;  the  terms  being  that 
the  costs  of  the  suit  and  the  costs  of  the  reference  and  award  should  abide 
the  event  of  the  award.  The  arbitrator,  who  was  not  a  member  of  the  legal 
profession,  awarded  that  the  defendant  should  deliver  744^  yards  of  flints  io 
the  plaintiff,  and  that  the  plaintiff  should  pay  the  defendant  69L ;  that  all 
proceedings  in  the  action  should  cease,  and  that  each  party  should,  at  the 
cost  of  the  other,  give  a  general  release. 

Buiby  obtained  a  rule  nm  to  set  aside  the  award,  upon  the  ground  that 
it  was  uncertain  with  respect  to  the  payment  of  costs,  Leeming  v.  Fearn" 
ley  (a), 

Addison  shewed  cause. — The  arbitrator  has  disposed  of  the  question  of 
costs ;  for,  as  the  award  now  stands,  each  party  must  pay  his  own  costs,  as 
if  a  stet  processus  had  been  formally  awarded.  In  Jackson  v.  YabsUy  {b)^ 
where  all  matters  in  diflerence  were  referred  to  arbitration,  the  costs  of  the 
suit  to  abide  the  event,  it  was  held  that  an  award  that  the  plaintiff  had 
no  demand  on  the  defendant  on  account  of  any  alleged  breaches  of  cove- 
nant, or  on  any  other  account  whatsoever,  was  final.     So  in  Blanchard  v. 


(a)  5  Barn.  &  Adol.  503. 


(6)  5  B.  &  A.  848. 
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Lilly  (c),  an  award  that  certain  actions  should  be  discontinued,  and  that  each     Cbm^Ptew. 

party  should  pay  his  own  costs,  was  held  to  be  final,  it  being  in  effect  an 

award  of  a  9let  proe€99U9.    Boodle  t.  Davis  (d)  is  precisely  in  point  with 

the  present  case.    There  certain  matters  were  referred  to  arbitration,  and  it 

was  agreed  that  all  the  costs  should  abide  the  event  of  the  award,  and  the 

Court  held,  that  unless  the  arbitrator  decided  all  the  matters  referred  to  him 

in  iavoar  of  one  party,  the  plaintiff  and  defendant  must  each  pay  his  own 

costs;  and  PaiieMon,  J.,   said,  ''There  being  many  matters  in  difference 

which  are  referred,  and  it  being  directed  that  the  costs  shall  abide  the  event 

of  the  award,  it  seems  to  follow  that  each  party  roust  pay  his  own  costs, 

unless  all  the  matters  in  difference  are  decided  in  favour  of  one  of  them.    If 

the  Court  were  to  say  that  the  arbitrator  could  award  as  to  the  costs,  it 

would  be  giving  him  a  power  independent  of  the  submission."  NorrtM  v. 

DiomI  (e);  Dibben  v.  Marquie  of  Anglesea  (/).    In  Leeming  v.  Feam-^ 

^y  (s/)f  it  did  not  appear  that  an  action  of  replevin  was  not  maintainable* 

Busby,  eontrd, — By  the  terms  of  the  submission  the  costs  were  to  abide 
the  event  of  the  award;  and  as  the  arbitrator  has  directed  that  something 
shall  be  done  by  each  party,  the  payment  of  the  costs  is  left  in  uncertainty. 
In  teeming  t.  Feamleg  (g)  the  marginal  note  is,  A  replevin  suit,  and  all 
matters  in  diflerence  touching  the  distress  were  referred  to  arbitration,  the 
costs  of  the  suit  to  abide  the  event  The  arbitrator  awarded  that  the  rent 
was  14/.,  and  that  61,  were  due  for  rent  at  the  time  of  the  distress ;  that  the 
plaintiff  in  replevin  should  pay  the  defendant  6/. ;  and  that  the  action  should 
be  no  further  prosecuted.  It  did  not  appear  for  what  costs  (he  defendant 
had  avowed ;  and  it  was  held  that  the  award  did  not  shew  who  ought  to  pay 
the  costs,  and,  consequently,  that  it  was  not  final. 

TiNDAL,  C.  J.— The  only  objection  made  to  this  award  is,  that  it  does  not 
clearly  shew  by  whom  the  costs  of  the  suit  are  to  be  paid.  The  terms  of 
the  order  of  reference  are,  that  the  costs  of  the  suit  and  of  the  reference  shall 
abide  the  event  of  the  award.  We  must  therefore  see  if  this  is  a  bad  award. 
Instead  of  declaring  which  of  the  parties  is  entitled  to  a  verdict  in  the  action, 
the  arbitrator  directs  that  the  defendant  shall  deliver  a  certain  quantity  of 
flints  to  the  plaintiff,  and  that  the  plaintiff  shall  pay  the  defendant  a  sum  of 
vnoney :  he  also  directs  that  all  proceedings  in  the  action  shall  cease,  and  that 
each  party  shall  give  the  other  a  general  release.  This  does  not  appear  to  me 
to  be  a  bad  award  in  itself;  something  is  directed  to  be  done  on  both  sides, 
vid  a  boon  is  given  to  each  party.  As  to  the  costs,  the  arbitrator  had  no 
power  over  them  by  the  terms  of  the  submission,  and  the  effect  of  this  award 
iS}  that  neither  party  is  entitled  to  costs. 

Gaselbe,  J.,  concurred. 

BosANQUBT,  J. — I  am  of  the  same  opinion.  The  parties  agreed  that  the 
costs  should  abide  the  event  of  the  award,  and  the  arbitrator  had  no  other 
authority  as  to  the  costs.    Then  the  award  must  be  construed  to  be  made 

(c)  9  Eait,  497.  (/)  10  Bin^  568. 

1*0  4  Nev.  &  Mao.  788.  {g)  5  B.  &  Ado.  40». 

W  10  Biag.  507. 
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Gnu.  Pleoi.     partly  in  favour  of  one  party,  and  partly  in  FaTour  of  the  other;  and  thd 
"^^^^       event  is,  thai  each  party  must  pay  his  own  costs. 
V.  Rule  discharged  (A). 

KjllOBT. 

{h)  Mr.  J.  Bark  was  abMot  at  chambers. 


Nov,  lltib. 


It  is  too  late 
after  bail  are 
sworn  to  object 
that  |he  cosU  , 
of  a  former  op- 
position have 
not  been  de- 
posited with 
the  officer  of 
the  Court. 


Knight's  Bail. 

n^HB  plaintiff  had  successfully  opposed  the  jusiiUcation  of  the  bail  in  this 
action  on  a  former  day. 

Thomas  noW  opposed  the  justification,  but  the  bail  passed,  and  immediately 
after  they  were  sworn,  he  objected  that  the  costs  of  opposing  the  fonner  jus- 
tification had  not  been  deposit^  with  the  prothonotary.  He  atated  that  the 
officer  had  sworn  the  bail  before  he  was  aware  of  his  intention  to  do  so. 


TiNDAL,  C»  J.-— You  are  too  late  to  make  Hie  application.  It  is  an  infleii- 
ble  rule  of  this  court  that  such  an  objection  should  be  made  befoie  the  bul 
are  sworn. 


Nov.  4th. 


In  an  action 
sgainst  the  she- 
riff for  taking 
insufficient 
pledges  in  re- 
p(ei»»,  he  is 
liable  to  the 
amount  of  the 
penalty  in  the* 
Dond,  vu. 
double  the 
▼alue  of  the 
goods  dis- 
trained. 


Paul  v.  GipooLUCK. 

/^ASE  agaifst  4be  Sheriff  of  Berkshire,  for  taking  insufficient  pledges  in 
replevin.  At  the  trial  betbreXord  JDennum,  C.  J^  at  the  last  Berkthin 
Assises,  it  was  in  evidence  that  a  replevin  bond  had  been  given,  with  t 
penalty  in  double  the  value  of  the  goods  *  distrained.  The  pUiintiff  pro?e<i 
the  insufficiency  of  the  siu^es,  and  that  his  damages  and  costs  exceeded  (be 
amount  of  the  penalty  in  the  bond.  The  jury  gave  a  verdict  for  VIOLt  the 
amount  of  the  fianalty. 

Talfourd,  Serjt.,  moved  for  a  rule  to  shew  cause  why  the  yerdict  sboiiU 
not  be  reduced  to  the  sum  of  85/.  upon  the  ground  that  the  plaintifl*ws8  only 
entitled  to  recover  the  value  of  the  goo^s  distrained.  The  authorities  upoo 
this  subject  are  contradictory.  In  Yea  v.  Lethbridge  (ja),  it  was  hekl  that  the 
sheriff  was  not  liable  beyond  the  value  of  the  distress  taken*  But  in  Co^ 
eanen  v.  Lethbridge  (b),  this  Cour^  held  that  the  plaintiff  might  recoTer 
damages  eien  beyond  the  penalty  of  the  bond.  That,  case  waa  followed 
by  Evans  v.  Brander(e),  where  the  liability  of  the  sheriff  vras  restricted  to 
double  the  value  of  the  g^ods  distrained.  To  the  same  effect  is  Bohr  v 
Garratt  (d).  On  the  other  hand,  Abbott,  C.  J.,  in  Scott  v.  Waithman  (e),  ssid 
that  as  the  verdict  in  \h»rephvin  suit  was  merely  for  a  return  of  the  goods,  the 
jury  could  not  give  a  verdict  for  a  sum  which  exceeded  the  value  of  the  goods. 
It  is  admitted  that  the  sureties  would  be  liable  to  the  full  extent  of  the 
penalty,  but  as  the  sheriff  is  a  public  offieer,  he  ought  not  to  be  liaUe  be* 
yond  the  value  of  the  goods. 


(a)  4  T.  R.  48S. 
(6)  8  H.  Black.  86. 
(c)  8  H.  Blsck.  547. 


{d)  S  fiiDg.  56. 

(e)  S  Stark.  N.  P.  C.  ito. 
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Tm>AL»  C.  J.— It  is  not  disputed  bat  that  the  sureties  wouM  be  liable  to     OmjPUag. 
the  amount  of  the  penalty  in  the  bond:  and  in  Heffwd  y.  Aifw  (/)»  which 
was  subsecpient  to  Evom  ▼.  Br(jmder(g)y  it  was  held  that  the  two  sureties 
were  not,  together,  liable  beyond  that  amount     After  this  double  dedskm 
I  see  no  reason  for  disturbing  the  principle  which  has  been  established. 

The  other  judges  concurred. 

Rule  refused. 

(/)  I  Taunt  818.  (9)  8  H.  Black.  547. 


END  OF  MICHAELMAS  TERM. 


CASES 

ARGUED  AND   DETERMINED 


IN  THB 


COURT    OF    COMMON    PLEAS, 


IN 


Hilary  Term,  1836. 


CuMPSTON  and  an'.  Ass**,  of  Haigh,  a  Bankrupt,  v.  Haigh.    com^Pkat. 

Jan.  19th. 
nn  ROVER  brought  by  the  plaintifis,  as  assignees  to  recover  certain  oil,  mad-   The  owners  of 

der,  camwood,  logwood,  and  one  dye-pan.     The  defendants  pleaded,  that,  JnTfuUin^ 
before  the  bankraptcy,  they  were  possessed  of  a  certain  scribbling  and  fulling-  mUl  8»ve  no- 
mill  and  premises,  wherein  they  carried  on  their  business  of  scribbling  and  goodi  on  hand 
fulling  wool,  for  reward,  and  on  certain  terms,  viz.,  that  •*  all  goods  on  hand  ^""^  "^yj^ 
were  subject  to  a  lien  for  a  general  balance ; "  that  whilst  they  carried  on  their  general  ha- 
business'onthe  said  terms,  the  bankrupt,  before  he  became  bankrupt,  brought  ^fj'ViTl 
divers  larg^  quantities  of  wool  to  the  said  mill  of  the  defendants,  to  be  by  them  goods  on  hand 
scribbled  and  fulled  in  their  said  business  for  the  said  reward  and  on  the  said  "*cloth  ^in  "S 
terms ;  during  all  which  time  the  bankrupt  had  notice  of  the  terms  aforesaid  the  mill,  and 
:>n  which  the  defendants  carried  on  their  business ;    and  in  respect  of  which   to  arttdes  imd 
said  work  of  scribbling  and  fuUing  wool  as  aforesaid,  the  said  bankrupt,  before  ^"  Kouring 
and  at  the  time  he  became  bankrupt,  and  at  the  time  of  the  supposed  conver-   materials' used 
sion,  was,  and  still  is,  largely  indebted  to  the  defendants  for  the  said  scribbling  *°  ^y^^  **• 
and  fulling  wool  for  him,  in  a  certaui  large  general  balance,  to  wit,  &c. ;  and  the 
said  goods  and  chattels  in  the  declaration  mentioned  were  delivered  at  the  de- 
fendant's mill  in  the  course  of  their  said  business,  and  before  the  said  bankruptcy, 
and  before  and  at  the  time  of  the  said  supposed  conversion  were  and  still  are 
goods  of  the  said  bankrupt  in  the  said  mill  and  premises  of  the  defendants,  on 
hand,  and  subject  to  the  said  lien  of  the  defendants  for  the  said  balance ;    of 
which  said  premises,  the  bankrupt,  and  the  plaintiffs,  assignees  as  aforesaid,  re- 
spectively had  notice,  and  that,  by  reason  of  the  premises,  tiie  defendants,  at  the 
said  time  in  the  declaration  mentioned,  detained  the  said  goods  and  chattels,, 
and  held  them  for  their  lien  aforesaid,  as  they  lawfully  might,  for  the  cause 
aforesaid,  &c. 

RepUcation: — That  the  said  goods  and  chattels  were  not  delivered  before  the 
bankruptcy  at  the  defendants'  mill,   in  the  course  of  the  defendants'  said 

VOL.  I.  2d 
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Com*  Pkat.     business  in  the  plea  mentioned ;  and  were  pot,  ^or  was  any  part  thereof,  before 

CuMPSTOK     o^  ^^  ^^  ^^^  ^^  ^^^  conversion  thereof,  in  the  a^laration  mentioned,  goods  of 

*'•  the  said  bankrupt  in  the  said  mill  of  the  said  defendants,  on  hand  and  subject  to 

the  said  supposed  lien  of  the  defendants  for  the  said  general  balance  in  the  plea 

mentioned,  in  manner  and  form,  &c. 

The  cause  was  tried  at  the  last  assizes  for  Yorkshire,  before  Tindah  C.  /.  It 
appeared  that  the  defendants  kept  a  scribbling  and  fulling-mill  at  Skatkwmte, 
where  cloth  was  taken  by  manufacturers  m  the  neighbourhood  to  be  acowered 
and  milled,  but  not  to  be  dyed ;  and  in  the  mill  a  large  board  was  affixed, 
bearing  a  notice  that  all  goods  on  hand  were  subject  to  a  lien  for  a  general 
balance.  The  bankrupt,  who  was  a  relation  of  the  defendants,  had  been  ac- 
customed to  dye  his  cloths  at  the  mill,  as  well  as  to  scour  them  there ;  and  the 
goods  mentioned  in  the  declaration,  except  the  oil,  had  been  sent  to  the  mill  to 
be  used  m  carrying  on  that  process.  The  oil  was  used  in  scouring  the  dotii, 
and  it  was  kept  locked  in  one  of  the  rooms  of  the  miU,  and  was  served  out  as  it 
was  wanted  by  the  bankrupts'  servants. 

Upon  the  bankruptcy  of  Haigh,  the  defendants  refused  to  give  up  possession 
of  the  articles  mentioned  in  the  declaration,  claiming  a  right  of  lien  for  & 
general  balance  due  to  them  from  the  bankrupt.  A  verdict  was  found  for  the 
plaintiffs. 

R.  Alexander  ohteaned  aruleniri  to  set  the  verdict  aside  and  to  enter  a  nan* 
suit,  or  to  reduce  the  damages. 

Tomlinson  shewed  cause.  The  defendants  state  in  the  plea  that  they  are 
scribblers  and  fullers,  but  there  is  no  averment  that  they  are  dyers,  which  is 
quite  a  different  branch  of  the  manufiactttre  of  doth.  All  the  artidea  men- 
tioned in  the  declaration,  except  the  oil,  were  used  in  the  process  of  dying  tk 
doth,  with  which  the  defenduits  had  nothing  to  do.  As  to  the  oil,  which  wis 
used  in  the  process  of  scouring,  that  was  kept  by  the  servants  of  the  bankrupt 
under  lock  and  key,  and  was  handed  out  in  small  quantities  for  use  as  it  vas 
wanted.  [TYiMfa/,  C.  J.— The  key  of  the  mill  was  kept  by  the  defendant?.] 
It  was;  but  the  oil  was  under  the  control  of  the  bankrupt.  There 
is  no  instance  of  a  particular  or  general  lien  being  allowed  to  the  extent 
claimed  by  this  plea.  In  Houghton  v.  Matthews,  (a)  Heath,  J.,  says,  ''llieTe  are 
two  spedes  of  liens  known  to  the  law,  namdy,  particular  liens  and  geDera) 
liens.  Particular  liens  are  where  persons  claim  a  right  to  retain  goods  m 
respect  of  labour  or  money  expended  upon  them ;  and  those  liens  are  favoured 
in  law.  General  liens  are  claimed  in  respect  of  a  general  balance  of  account; 
and  these  are  founded  in  custom  only,  and  are,  therefore,  to  be  taken 
strictly."  And  in  Rush/orth  v.  Hadfield,  (b)  Lord  EOenbonmgh,  C.  J..  '^ 
speaking  of  general  liens  set  up  by  carriers,  observes — "  A  common  carrier » 
bound  by  the  custom  of  the  realm  to  carry  goods  for  a  reasonable  reward  to  be 
paid  for  the  same  goods ;  and  the  law  gives  him  a  lien  on  the  particular  good* 
for  the  price  of  the  carriage  of  them ;  and  by  spedal  contract  with  the  cus- 
tomer, he  may  extend  that  right  to  a  lien  for  his  general  balance.  But  if  it  ^ 
insisted  on  that  there  is  a  general  custom  of  trade,  applicable  to  all  carriers,  to 
have  a  lien  for  their  general  balance,  it  should  be  shown  in  a  very  different 
manner  in  evidence.  Common  carriers  have  already  gone  a  great  way  in  ^^' 
ting  down  the  general  right  of  the  subject,  in  limiting  their  general  liability  *>> 

(a)  3  Bos.  &  P.  494.  (b)  6  East,  522. 
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special  notices ;  and  now  they  are  striving,  on  the  other  hand,  to  extend  their  Com.  Pleat, 
lien  to  cover  their  general  balance.  These  continual  encroachments  will  require  cummton 
the  interference  of  the  legislature."     If  the  lien  ia  supposed  to  attach  in  conse-  v. 

quence  of  the  notice  which  was  given,  the  answer  is,  that  the  materials  sought 
to  be  recovered  are  not  "  goods  on  hand."  The  notice  is  only  applicable  to  the 
woollens  which  were  failed  and  scribbled  by  the  defendants,  and  does  not  ex- 
tend to  dye  wares  used  by  the  bankrupt  in  another  and  totally  different  part 
of  the  process  of  manufiacturing  cloth. 

Aieaamder  and  Hogging,  contrd. — The  question  between  the  parties  depends 
upon  the  construction  of  the  notice,  for  it  is  admitted  that  the  defendants  had  a 
lien  upon  all  woollen  goods  on  hand.  Now  the  oil  was  used  in  the  process  of 
fulling  and  scribbling  cloth,  and  it  was  kept  in  the  defendants'  possession.  The 
words  "  all  goods  on  hand  "  may  fairly  be  taken  to  mean  all  goods  and  materials 
which  remained  in  the  mill  for  the  purpose  of  being  used  in  the  manufJEtcture  of 
doth.  In  Jacobs  v.  Latour,  (c)  Best,  C.  J.,  says,  "  As  between  debtor  and 
creditor,  the  doctrine  of  lien  is  so  equitable,  that  it  cannot  be  £eLVOured  too 
much." 

TiNDAL,  C.  J. — ^Tlus  rule  must  be  discharged.  The  question  is,  whether  the 
defendants  have  shown  themselves  entitled  to  a  lien  upon  the  oil  and  dying 
wares,  either  by  an  express  stipulation  made  between  the  parties  or  by  a  par- 
ticular usage  of  trade.  The  right  is  not  set  up  upon  the  latter  ground.  The 
question  therefore,  is,  whether  there  was  any  express  stipulation  made  between 
ihe  parties.  This  turns  upon  the  Notice  which  was  proved  to  be  stuck  up 
within  the  mill,  viz.,  "all  goods  on  hand  are  subject  to  a  lien  for  a  general 
balance."  For  the  defendants  it  is  contended,  that  the  word  "  goods  "  must  be 
taken  to  extend  to  all  goods,  of  whatever  description,  which  were  left  at  the 
mill,  including  adscititious  articles,  which  are  used  in  the  process  of  making 
cloth.  But,  to  sustain  this  meaning,  two  interpretations  must  be  put  upon 
these  words ;  for  first,  it  must  mean  the  yam  or  cloth  which  is  brought  to  the 
mill  to  be  manu&ictured,  with  respect  to  which  there  can  be  no  doubt  that  the 
lien  would  attach,  and  secondly  they  must  have  a  secondary  meaning,  and 
include  articles  which  are  undoubtedly  used  in  the  manufacture  of  the  goods. 
But  if  the  defendants  had  intended  to  stipulate  that  their  right  of  lien  should 
be  thus  extensive,  their  notice  should  have  been  more  distinct,  and  they  should 
have  said  expressly,  that  all  goods,  and  articles  used  in  the  process  of  preparing 
the  goods,  should  be  subject  to  a  right  of  lien.  Taking  the  case,  therefore, 
upon  this  footing  alone,  the  rule  must  be  discharged ;  but,  by  the  evidence,  it 
appeared  that  the  defendants  and  the  bankrupt  were  nearly  related,  and  that 
the  latter  was  the  only  person  who  dyed  his  goods  at  the  mill,  or  who  kept 
dying  materials  there,  and  therefore  it  is  probable  that  the  notice  was  only  in* 
tended  to  apply  to  those  goods  which  were  most  frequently  on  hand. 

Park,  J.— This  is  a  lien  by  contract  between  the  parties,  and  I  agree  that 
the  articles  in  question  do  not  come  within  the  meaning  of  "  goods  on  hand." 
The  oil  was  under  the  control  of  the  bankrupt's  servants. 

Gasblbb,  J.— I  am  of  the  same  opinion. 

(c)  5  Bing.  132. 
2d2 
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Com.  Pleat, 
CuHPSToy 

V, 

Haioh. 


BosANQUET,  J. — ^The  question  is,  what  is  the  proper  construcdoii  of  the 
notice.  It  is  impossible  to  suppose  that  the  notice  can  apply  to  the  goods 
which  are  the  subject  of  the  present  action. 

Rule  discharged. 

Whitton  t?.  Peacock,  w 


1.  OntLUiU' 
haUi  made  a 
lease  of  copy. 
liold  premifles 
in  1762,  tubjeet 
to  certain  coTe- 
nanta,  to  be 
perfimned  bj 
the  leasee  and 
his  assigns, 
LitikhaUthM* 
ing  at  that 
time,  only  an 
equitable  inter- 
est  in  the  pre- 
mises. Id  1775 
he  obtained  the 
leiral  estate, 
and  the  quei- 
lijn  was,  whe- 
ther the  assig- 
nee of  the  rever- 
sion could 
maintain  an  ac- 
tion against  the 
assignee  of  the 
lessee,  for 
breacli  of  the 
covenants  In  the 
lease  of  1762: 
^HOd^  that 
the  action  was 
not  maintain- 
able. 

2.  Afler  the 
lessor  had  ob- 
tained the  legal 
estate,  he 
granted  another 
lease,  in  which 
the  former  lease 
of  1762  was  re- 
cited, but  itwas 
agreed   that   it 
ahould  continue 
in  force,  and 
the  same   rent 
remain  re- 
aenred : — Heli^ 
that  the  assig- 
nee of  the  re- 
version could 
not  sue  for 
breach  of  the 
covenanta  con- 
tained in  the 
lease  of  1762. 


TN  pursuance  of  an  order  made  by  his  Honor  the  Master  of  the  Rolls,  in  this 
cause,  the  following  case  was  stated  for  the  opinion  of  the  judges  of  this 
court: — 

The  parcels  of  land  called  Homsey  Lane  Field,  comprised  in  the  leases  here- 
inafter stated,  are  copyhold  of  inheritance,  of  the  manor  of  Harrmgay,  other- 
wise Homsey,  in  the  county  of  Middlesex. 

On  the  11th  June,  1729,  Joseph  Storey  and  Martha  his  wife,  surrendered 
the  same  to  the  use  of  Elizabeth  Benet,  her  heirs  and  assigns,  for  ever,  accord- 
ing to  the  custom  of  the  said  manor,  on  condition,  that  if  the  said  Storey 
should  pay  to  the  said  Elizabeth  Benet  2001.  on  the  12th  December,  then  not, 
the  said  surrender  should  be  void. 

On  the  22nd  day  of  November,  1 732,  the  said  Storey  and  his  wife  sur- 
rendered  the  premises  to  the  use  of  the  said  Elizabeth  Benet,  her  heirs  and 
assigns,  for  ever,  according  to  the  custom  of  the  said  manor,  on  condition,  that 
if  the  said  Storey  should  pay  to  the  said  Elizabeth  Benet  200/.,  on  the  12th 
June,  then  next,  the  said  surrender  should  be  void. 

The  sums  of  200/.  and  200/.  mentioned  in  the  above  stated  surrenders,  were 
not  paid  according  to  the  conditions  thereof,  and,  at  a  court  holden  for  the  said 
manor,  on  the  27th  April,  1 753,  the  said  Elizabeth  Benet  was  admitted  to  the 
said  premises,  to  hold  unto  the  said  Elizabeth  Benet,  her  heirs  and  assigns,  for 
ever,  at  the  wHI  of  the  lord,  according  to  the  custom  of  the  said  manor. 

Before  the  15th  March,  1755,  the  said  Elizabeth  Benet  died  seised  of  the 
premises,  having  made  her  will,  dated  the  18th  June,  1753,  whereby  she  gare 
and  devised  the  said  copyhold  estate  unto  her  nephew,  Benet  Garrard,  Esq. 
but  she  did  not  surrender  the  said  premises  to  the  use  of  her  will,  or  make  any 
surrender  whatsoever. 

At  a  court  holden  on  the  15th  March,  1755,  the  said  Benet  Garrard  yns  ad- 
mitted tenant,  to  hold  unto  the  said  Benet  Garrard,  his  heirs  and  assigns,  for 
ever,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manor. 

At  the  same  court,  the  said  Benet  Garrard  and  Samuel  Storey,  customarj 
heir  of  the  said  Joseph  Storey,  surrendered  the  said  premises,  to  the  nsc  of 
Bendall  Martyn,  his  heirs  and  assigns,  according  to  the  custom  of  the  said 
manor ;  and  the  said  Bendall  Martyn  was  admitted  tenant,  and  surrendered 
the  same  to  the  use  of  his  will. 

On  the  1 1th  March,  1761,  the  lord  of  the  said  manor  granted  license  to  the 
said  Bendall  Martyn  to  demise  the  said  premises  from  Christmas,  then  last,  for 
the  term  of  ninety-nine  years,  or  for  any  less  term. 

Before  the  13th  April,  1762,  the  said  Bendall  Martyn  died,  seised  of  the 
premises,  and  by  his  will,  dated  the  25th  March,  1 760,  gave  and  devised  the 
same  unto  Maria,  the  wife  of  Baker  John  Littlehales,  Esq.,  to  hold  to  her,  her 
heirs  and  assigns,  for  ever. 


(a)  Tills  case  was  argued  in  Trinity  Term. 
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At  a  court  holden  the  13th  April,  1762,  the  said  Maria  LittUhahs  was  ad-  Cji».  PIm. 
tnitted  tenant,  to  hold  unto  the  said  Maria  Littlehaks,  her  heirs  and  assigns^  Whittok 
for  ever,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manor ;  v. 

and  at  the  same  court,  the  said  Baker  John  Littlehaies  and  Maria  his  wife,  sur- 
rendered the  premises  to  the  use  of  the  said  Baker  John  LitUehaleSy  his  heirs 
and  assigns,  for  ever,  whereupon  the  said  Baker  John  Littlehaies  was  admitted 
tenant. 

By  indenture  of  lease,  dated  the  2nd  August,  1762,  between  the  said  Baker 
John  Littlehaies  and  Maria  his  wife,  of  the  one  part,  and  Philip  Keys,  builder> 
of  the  other  part,  it  was  witnessed,  that  the  said  Baker  John  Littlehaies  and 
Maria  his  wife,  in  pursuance  and  part  performance  of  an  agreement,  dated  the 
18th  March,  1761>  made  between  the  said  Bendall  Martyn,  of  the  one  part. 
and  the  said  Philip  Keys  of  the  other  part :  and  by  virtue  of  the  aforesaid 
license  by  the  said  Bendall  Martyn,  obtained  of  the  lord  of  the  said  manor  for 
that  purpose,  did  demise  to  the  said  Philip  Keys,  his  executors,  administrators, 
and  assigns,  a  piece  of  ground,  parcel  of  the  said  premises,  to  hold  the  same  to 
the  said  Phil^  Keys,  his  executors,  administrators,  and  assigns,  from  Lady-day, 
1 761 ,  for  ninety-eight  years,  paying  to  the  said  Baker  John  Littlehaies,  his  heirs 
and  assigns,  the  yearly  rent  of  5/.  And  the  said  Philip  Keys  did.  for  himself, 
his  executors,  administrators,  and  assigns,  covenant,  promise,  and  agree,  to  and 
with  the  said  Baker  John  Littlehaies,  his  heirs  and  assigns,  that  he,  the  said 
Philip  Keys,  his  executors,  administrators,  and  assigns,  would  pay  to  the  said 
Baker  John  Littlehaies,  his  heirs  and  assigns,  the  said  yearly  rent  of  51.,  and 
would  complete  and  finish,  fit  for  habitation  within  six  months  from  the  date 
thereof,  a  certain  messuage  and  buildings  then  standing  on  the  premises,  and 
sufficiently  repair  the  same  during  the  said  term,  and  the  same  premises,  at 
the  end  or  other  sooner  determination  of  the  term  aforesaid,  would  surrender 
and  yidd  up  unto  the  said  Baker  John  Littlehaies,  his  heirs  and  assigns. 

By  another  indenture  of  lease,  of  the  same  date,  made  between  the  same 
parties,  the  said  Baker  John  Littlehaies  and  Maria  his  wife,  demised  another 
piece  of  ground,  parcel  of  the  said  premises,  to  the  said  Philip  Keys,  for  a  si- 
milar term,  under  the  rent  of  5/..  and  under  covenants  similar  to  those  con- 
tained in  the  last  stated  lease. 

By  indenture  of  assignment,  dated  the  20th  August,  1 762.  made  between 
the  said  Philip  Keys,  of  the  one  part,  and  David  Main,  of  the  other  part,  the 
said  Philip  Keys  assigned  the  said  two  several  pieces  of  ground  and  premises 
to  the  said  David  Main,  for  the  residue  of  the  said  terms  df  ninety-eight  years, 
by  way  of  mortgage,  and  subject  to  redemption,  on  payment  of  400/.  and  in* 
terest,  on  the  20th  day  of  February  then  next. 

By  indenture,  dated  the  31st  MorcA.  1766.  made  between  the  said  David 
Main,  of  the  first  part,  the  said  Philip  Keys,  of  the  second  part,  and  John 
Cator,  of  the  third  part,  the  said  David  Main,  and  also  the  said  Philip  Keys, 
did  assign  the  same  pieces  of  ground  and  the  two  messuages  thereon,  to  the 
said  John  Cator,  for  the  then  residue  of  the  said  terms  of  ninety-eight  years, 
subject  to  a  proviso  for  redemption,  on  payment,  by  the  said  Philip  Keys,  of 
the  sum  of  307/.  10^.  and  interest,  on  the  30th  day  of  September,  then  next. 

At  a  court  holden  for  the  said  manor,  on  the  23rd  May,  1770.  it  was  found 
by  the  homage,  and  is  entered,  and  appears  from  the  court  rolls,  that  the  said 
Elizabeth  Benet,  then  some  time  since,  died  seized  of  the  premises,  as  herein- 
before stated,  without  having  made  any  surrender  to  the  use  of  her  will ;  and 
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Com.  Pkat.  that  Martha  Leigh,  wife  of  Peter  Leigh,  Esq.  who  was  the  niece  and  customary 
Whittok  ^^^  ^^  ^^  ^^  Elizabeth  Benet,  was  admitted  tenant,  to  hold  the  premises 
unto  the  said  Martha  Leigh,  her  heirs  and  assigns,  for  ever,  at  tiie  will  d  the 
lord,  according  to  the  custom  of  the  said  manor. 

At  a  court  held  on  the  13th  February,  1772,  the  said  Martha  Leigh,  and  on 
the  19th  of  the  said  month  of  February,  the  said  Peter  Leigh,  suirendered  the 
premises  to  the  use  of  the  said  Baker  John  Littlehales,  his  heirs  and  assigns, 
for  ever,  according  to  the  custom  of  the  said' manor,  whereupon  the  said  Baker 
John  Littlehales  was  admitted  to  the  premises,  to  hold  unto  the  said  Baker 
John  Littlehales,  his  heirs  and  assigns,  according  to  the  custom  of  the  said 
manor. 

By  indenture  of  lease,  dated  the  drd  July,  1 773,  made  between  the  said 
Baker  John  Littlehales  and  Maria  his  wife,  of  the  one  part,  and  the  said  Philip 
Keys,  of  the  other  part,  reciting  the  said  two  indentures  of  lease,  of  the 
2nd  August,  1762,  and  reciting,  that  the  said  parties  to  the  said  indentures  of 
lease,  and  to  the  now  reciting  indenture,  had  come  to  a  further  agreement  re- 
specting the  said  field,  called  Homsey  Lane  Field,  whereby  they  had  agreed 
that  the  said  Philip  Keys  should  have  the  whole  of  the  said  field  leased  to  him. 
at  the  yearly  rent  of  10/.  only,  and  no  more ;  but,  instead  of  cancelling  the 
two  several  leases  already  granted  of  part  thereof,  and  thereinbefore  recited, 
the  same  leases  should  remain,  and  another  lease  be  granted  of  the  resdae  of 
the  said  field,  at  the  yearly  ground  rent  of  10/.,  which  rent  should  be  consi- 
dered the  same  as  the  two  several  rents  of  51,  each,  so  reserved  by  the  said  tvo 
leases  as  aforesaid,  and  that  notwithstanding  such  several  resa-valions,  no  more 
than  to  the  amount  of  the  yearly  rent  of  10/.  in  the  whole,  should  be  payaUe 
for  the  said  field,  and  the  messuages  or  tenements  erected  and  built  thereon.  It 
was  witnessed  that,  in  pursuance  of  such  last-mentioned  agreement,  and  by 
virtue  of  the  said  license,  and  in  consideration  of  the  yearly  rent  and  covenants 
thereinafter  reserved,  they  the  said  Baker  John  Littlehales  and  Maria  his  wife, 
did  demise,  lease,  set,  and  to  farm  let,  unto  the  said  Philip  Keys,  his  ezecutx»$, 
administrators,  and  assigns,  the  said  field,  called  Homsey  Lane  Field,  exoq)t 
such  parts  of  the  said  field  as  had  already  been  .demised  to  the  said  Phil^  Kefs, 
by  the  said  two  several  indentures  of  lease  thereinbefore  recited,  to  hold  the 
Bame,  (except  as  aforesaid,)  with  their  appurtenances,  unto  the  saidi  PhilqiKefi, 
his  executors,  administrators,  and  assigns,  from  Lady-day,  1761,  for  the  term 
of  ninety-eight  years,  from  thence  next  ensuing,  yielding  and  paying  for  the 
first  two  years  of  the  said  term  the  rent  of  a  pepper-corn,  and  also  yiddmg  and 
paying  yearly,  during  all  the  remaining  ninety-six  years  of  the  said  term  of 
ninety-eight  years,  unto  the  said  Baker  John  Littlehales,  his  heirs  and  assigns, 
the  yearly  rent  of  10/. :  and  the  said  Philip  Keys  did  thereby  for  himself,  his 
executors,  administrators,  and  assigns,  covenant  with  the  said  Baker  John  IM- 
tlehales,  his  heirs  and  assigns,  that  he  would  pay  the  said  yearly  rent  of  10/.> 
and  that  he  the  said  Philip  Keys,  his  executors,  administrators,  or  assigns, 
should  and  would  well  and  sufficiently  repair,  and  keep  in  repair,  the  premises 
thereby  demised,  and  all  the  messuages  or  buildiogs  which  then  were  or  should 
be  erected  thereon,  and  the  same  premises  being  so  weU  and  sufficiently  re- 
paired, at  the  end  of  the  term  aforesaid,  peaceably  leave,  surrender,  and  yield 
up,  unto  the  eaid  Baker  John  Littlehales,  his  heirs  and  assigns.  And  in  the 
same  indenture  of  lease  is  contained  a  proviso,  that  if  the  said  yearly  rent  of 
10/.  should  be  unpaid,  by  the  space  of  thirty  days  next  after  any  of  the  days 
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of  payment,  that  then  it  should  be  lawM  for  the  said  Baker  John  LitUehales,  Com.  Pka$* 
his  heirs  and  assigns,  into  the  said  premises  to  re-enter ;  and  also  a  covenant,  mr^^^ox 
on  the  part  of  the  said  Baker  John  LUtlehales,  his  heirs  and  assigns,  with  the  v* 

said  Philip  Keys,  his  executors,  administrators^  and  assigns,  for  quiet  enjoy-  ^bacock% 
ment  of  the  said  thereby  demised  premises,  on  payment  of  the  said  yearly  rent, 
and  performance  of  the  covenants  in  the  said  indenture  of  lease  contained : 
and  in  the  last-mentioned  indenture  is  contained  a  proviso,  that  the  yearly  rent 
of  10/.  thereby  reserved,  was  meant  and  intended  to  be»  and  was  the  same  as 
the  two  several  yearly  rents  of  5/.  each,  so  respectively  reserved  by  the  said 
two  several  indentures  of  lease  thereinbefore  recited ;  and  that  for  and  not- 
withstanding anything  therein,  or  in  the  said  two  several  indentures  of  lease 
contained  to  the  contrary,  no  more  than  the  yearly  rent  or  sum  of  10/.  should 
be  paid  or  payable  for  the  whole  of  the  said  field  called  Homaey  Lane  Fields  so 
respectively  demised  by  those  presents,  and  the  two  several  indentures  of  lease 
thereinbefore  recited,  and  any  messuages,  tenements,  erections,  or  buildings, 
which  then  were,  or  should  or  might  be  erected,  built,  or  made  thereon,  or  on 
any  part  thereof  . 

fiy  various  surrenden  and  admittances,  the  said  customary  estate  of  inheri* 
tance  of  Baker  John  Littlehales  and  Maria  his  wife,  in  the  said  premises,  be-* 
came  vested  in  the  plaintiff  in  this  cause,  who,  at  a  court  holden  for  the  said 
manor,  on  the  6th  May,  1833,  was  admitted  to  the  same,  to  hold  to  her,  her 
heirs  and  assigns,  according  to  the  custom  of  the  said  manor. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff  could 
mamtain  an  action  of  covenant  against  the  assigns  of  the  said  Philip  Keys, 
for  breach  of  the  covenants  contained  in  the  above  stated  leases  of  the  2nd  Au* 
gust,  1762,  or  either  of  them  ? 

Tdfoitrd,  Seijt.  for  the  plaintiff. — ^The  defendant  is  estopped  from  disputing 
the  title  of  the  plaintiff;  Palmer  v.  Ekins,  (a)  and  in  that  case  it  is  said,  that 
"  where  the  estoppel  works  on  the  interest  of  the  land,  it  runs  with  the  lands, 
into  whosoever  hands  the  land  comes, "  Trevivan  v.  Lawrence,  (b)  So  in 
Parker  v.  Mannxny,  (c)  where  it  was  held  in  an  action  of  covenant  for  rent, 
on  an  indenture  brought  by  the  assignees  of  the  lessor,  who  had  become 
^>aiib7ipt,  that  the  lessee  could  not  plead  that  the  lessor  nil  habuit  in  tene* 
^"^entis.  In  principle,  there  if  no  distinction  between  that  case  and  the  present* 
which  is  its  converse. 

In  Omdaughland  v.  Hood,  (d)  it  is  said,  "  If  A.  mortgages  land  to  B.,  upon 
condition  to  re-enter  on  payment  of  10/.,  and  after  A.,  before  the  day  of  pay- 
ment is  come,  being  in  possession,  makes  a  lease  for  years,  by  indenture,  to  C, 
and  then  after  performs  the  condition,  this  shall  make  the  lease  to  C.  good 
agamst  himself  by  estoppel ;  and  it  was  fiEurther  adjudged,  that  even  the  feoffee 
of  A.  should  be  bound  by  this  lease,  which  took  its  effect  only,  at  first,  by 
^^ppel,  because  he,  coming  in  under  one  who  was  estopped,  should  be  him- 
self estopped  likewise,  which  was  still  a  stronger  case  than  the  first ;  and  this 
^^  adjudged  in  Ireland,  and  afterwards  affirmed  on  a  writ  of  error  here,  and 
seems  a  very  reasonable  judgment ;.  for  if  a  subsequent  purchase  shall  make 
EOoi  a  lease  of  lands  by  indeifture,  though  the  lessor  had  nothing  in  those 

(«)  2  Lord  Ray.  1650.  (e)  7  T.  R.  637. 

^  (*)  1  Salk.  276;  6  Mod.  266;  2  WmB.  (d)  Bac.  Abr.  til.  "Leases,"  O. ;  Rol. 

Saund. 418;  note  (1.)  Abr.  874,  876. 
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Com.  Pteat.    landfi  at  tiie  time  of  the  lease,  and  dierefore  his  lease  at  first  conld  only  take 
tTHiTTON     ^<^  ^y  estoppel ;  much  more  in  this  case,  where  the  lessor  had  a  poesibflity 
V.  of  coming  into  the  lands  again,  shall  his  performance  of  the  condition  after 

make  good  the  intermediate  lease ;  and  so  it  should  seem,  too,  if  the  condition 
were  hroken  at  the  time  of  the  lease,  so  as  he  had  then  nothing  hut  an  equity 
of  redemption ;  yet  if  he  should  after  he  admitted  to  redeem  in  chancery,  this 
would  make  good  the  intermediate  lease,  which  took  effect  at  first  only  by 
estoppel." 

Again,  in  Coke  Lit.  47  h.  it  is  said,  "  If  A.  had  nothing  in  the  land,  and 
make  a  lease  for  years,  by  deed  indented,  and  after  purchase  the  land,  the  lessor 
is  as  well  concluded  as  the  lessee  to  say,  that  the  lessor  had  nothing  in  the 
land ; "  and  in  the  note  to  this  passage  it  is  said,  "  Et  videtur,  that  by  the  purdiaK 
of  the  land,  that  is  turned  into  a  lease  in  interest,  which  before  was  purely  an 
estoppel."  (a)  Applying  this  to  the  present  case,  when  Martha  and  Peter 
Leigh  had  surrendered  the  premises  to  LittUhaks,  in  1772,  and  after  he  was 
admitted,  the  leases  of  the  2nd  August^  1 762,  became  good  in  point  of  interest. 
In  1  Wms.  Saund.  325  a,  and  note  4,  it  is  said,  "  Where  the  declaration  states 
the  lease  to  be  by  indenture,  the  plaintiff  need  not  reply  the  estoppel,  but  may 
demur,  because  the  estoppel  appears  on  the  record."  Therefore,  the  question 
of  feet,  as  to  the  seisin  of  Littlehales,  would  not  arise.  In  Whaly  y.  Am- 
ders&n,  {b)  it  is  said  by  Windham,  one  of  the  counsel,  "  And  I  have  known  that 
where  one  mortgageth  lands,  and  after  leaseth  by  estc^pel,  and  after  pro- 
cureth  money  to  be  repaid,  and  assignment  to  be  made,  it  was  held,  that  the 
lease  by  estoppel  would  first  take  place,  before  the  assignment,  which  TUdn 
remembered,  the  case  of  a  poor  man  in  Hackney"  Taylor  v.  Needham  (c) 
decides,  that  the  assignee  of  a  lessee  is  estopped  by  the  deed  which  estops  his 
assignor. 

Secondly,  The  lease  of  1773  contains  a  covenant,  on  the  part  of  the  leasee, 
to  pay  the  rent  reserved  in  the  leases  of  1762,  which,  it  was  agreed,  ahoold 
not  be  cancelled.  It  clearly  amounts  to  an  agreement,  under  seal,  to  confinn 
the  former  leases,  and  the  Court  will  imply  such  a  covenant  as  will  effectoate 
the  intention  of  the  parties,  Saltoun  v.  Houstoun,  (d)  where  Lord  Giford,  C.  J. 
says,  ••  The  Court  must  look  at  the  whole  of  this  instrument,  and  if  they  find 
it  contains  a  clear  agreement  to  do  any  act,  whether  in  the  way  of  covenant, 
provision,  or  even  exception,  then  it  is  clear  that  an  action  of  covenant  may  be 
maintained  on  the  instrument."  That  case  was  confirmed  in  Sampson  v.  EO' 
terhy,  (e) 

Wtghtman  for  the  defendant.  As  Elusabeth  Benei  never  surrendered  the 
premises  to  the  use  of  her  will,  the  lessors  who  made  the  leases  in  1762  had  at 
that  time  only  an  equitable  title;  and  Stat.  32  H.  8,  c.  34,  which  gives  tiie 
assignee  of  the  reversion  a  right  to  sue  does  not  apply  to  such  a  case.  In  I 
Wms.  Saund.  233  a,  note  (2),  the  rule  is  laid  down  "Where  the  plaintiff  d^ 
clares  in  covenant  upon  a  demise  by  himself,  he  is  not  obliged  to  set  out  any 
title,  &c.,  to  the  lands  demised,  but  may  begin  his  declaration  with  stating,  that 
whereas  by  a  certain  indenture,  &c.,  he  demised,  &c.  (/)     But  in  an  action 

(a)  Note  307,  from  Hale*8  MSS.  (e)  9  B.  &  Cress.  505 ;  6  Bing.  644. 

(b)  1  Keeble,  876.  (/)  Citing  1  Str.  230,  231 ;  AMernf  r. 

(c)  2  Taunt.  282.  WaUp,  Cart.  32 ;  Lib.  Ptac  »7 ;  LiU.  BH. 
(rf)  1  Bing.  444.  130,  141. 
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by  an  aaagnee  of  the  Teversion,  he  must  set  out  the  title  of  the  lessor  to  the  Com.  Pleas. 
denuaed  premiaes,  that  it  may  appear  he  had  sach  an  estate  in  the  rever-  wi^^r^j, 
sion  as  might  be  legally  assigned  to  the  plaintiff."  (g)  Here  the  lessor  had 
no  sach  estate  as  would  enable  him  to  convey  a  right  to  his  assignee  to  sue, 
for  the  assignee  must  state  a  legal  title  on  the  record,  or  he  has  no  right  to 
recover ;  and  the  defendant  may  take  advantage  of  any  defect  in  that  title,  and 
every  part  of  it  is  material  and  traversable.  Palmer  v.  Ekins  (A)  and  Parker 
▼.  Manmng  (t)  are,  therefore,  distinguishable  from  this  case.  Carvick  v.  Bla^ 
grave  (j)  was  an  action  of  covenant  by  an  assignee  against  the  lessee,  the 
lease  was  for  nine  years,  carved  out  of  a  term  of  twenty-two  years.  The  de- 
fendant pleaded  that  the  lessor  was  not  possessed  of  the  term  for  twenty-two 
years,  and  it  was  held,  that  he  might  do  so,  as  he  did  not  deny  the  title  of 
the  lessor  to  grant  the  term  he  possessed,  but  only  the  plaintiff's  title ;  and 
Dallas,  C.  J.,  said — "The  allegation  of  the  possession  by  the  lessor  for 
twenty- two  years  is  made  by  the  assignee,  and  not  by  the  lessor,  and  the  lessee 
has  a  right  to  know  whether  there  is  a  privity  between  him  and  the  assignee, 
by  means  of  a  conveyance  by  the  lessor  of  a  true  title.  He  cannot  be  pre- 
vented from  putting  in  issue  any  material  fiaict  alleged  by  the  assignee."  In 
Seymour  v.  Franco,  K.  B.  Mich.  T.  1828,  (k)  Bayley,  J.,  said—"  I  quite  ap- 
prove of  the  decision  in  the  case  of  Carvick  v.  Blagrave.  You,  when  sued  by 
the  assignee  of  a  lessor,  are  at  liberty  to  say,  that  he  had  not  such  an  interest  as 
could  pass  to  his  assignee."  These  were  covenants  in  gross.  In  Webh  v. 
Russell,  (/),  it  was  held,  that  if  a  mortgagor  and  mortgagee  make  a  lease,  in 
which  the  covenants  for  the  rent  and  repairs  are  only  with  the  mortgagor  and 
his  assigns,  the  assignee  of  the  mortgagee  cannot  maintain  an  action  for  the 
breach  of  these  covenants,  because  they  are  collateral  to  his  grantor's  interest 
in  the  land,  and  therefore,  do  not  run  with  it.  Lord  Kenyon,  C.  J.,  said — 
"  It  is  stated  that  Stokes  was  only  a  mortgagor,  who  had  parted  with  his 
whole  term  to  the  mortgagee ;  and  the  declaration  goes  on  to  state,  that  the 
whole  interest  which  was  vested  in  him  he  had  transferred  to  the  mort- 
gagee. Therefore,  in  point  of  law,  I  cannot  conceive  how  this  covenant  made 
with  Stokes  can  be  said  to  run  with  the  land,  for  Stokes  is  stated  in  the  de- 
claration to  have  no  interest  whatever  in  the  land ;  and  yet  both  the  implied 
covenant  arising  from  the  '  yielding  and  paying,'  and  also  the  express  cove- 
nants, are  entered  into  with  Stokes.  It  is  not  sufficient  that  a  covenant  is 
concerning  the  land,  but,  in  order  to  make  it  run  with  the  land,  there  must  be 
a  privity  of  estate  between  the  covenanting  parties.  But  here  Stokes  had  no 
interest  in  the  land  of  which  a  court  of  law  could  take  notice ;  though  he  had 
an  equity  of  redemption,  an  interest  which  a  court  of  equity  would  take  notice 
of.  These  therefore  were  collateral  covenants.  And  though  a  party  may 
covenant  with  a  stranger  to  pay  a  certain  rent  in  consideration  of  a  benefit  to 
be  derived  under  a  third  person,  yet  such  a  covenant  cannot  run  with  the 
land."  This  case  is,  therefore,  fully  in  point,  and  meets  the  argument  on  the 
other  side. 

Bat  it  is  contended,  that  an  action  could  be  maintained  because  the  deed  of 

(g)  Citing  Clift'B  Ent.  213,  pi.  7;  LIU.  (J)  4  B.  Moore,  303. 

EdL  132,  135.  (*)  Reported  Vol.  7,  Law  Journal. 

(A)  2  Lord  Ray.  1650.  (/}  3  Term.  R.  393. 

(i)  7  T.  R.  537. 
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1773  confirms  the  leases  of  1762,  but  it  would  be  a  most  eztraordiiiary  ez« 
tension  of  the  doctrine  of  implied  covenants  if  that  proposition  should  be  sap- 
ported.  It  also  appears,  that  Keys  had  assigned  the  leases  by  way  of  mort- 
gage ;  and  the  term  was  undoubtedly  in  the  mortgagee  when  the  lease  of 
1773  was  granted;  but  if  that  were  not  so,  the  mere  recital  of  the  leases 
would  not  give  a  right  to  the  lessee  to  sue  as  upon  an  implied  coyenant  in  law ; 
it  was  a  mere  covenant  in  gross,  which  does  not  run  with  the  land. 

Tal/ourd  in  reply. — ^The  cases  cited  were  determined  on  questions  of  plead- 
ing. In  Webb  V.  Russell,  (I)  the  covenant  was  made  with  one  who  was 
a  mere  stranger. 

In  the  present  term  the  following  certificate  was  given : — 

"  "  We  have  heard  this  case  argued  by  counsel,  and  have  considered  it,  and 
we  think  the  plaintiff  cannot  maintain  an  action  of  covenant  against  the  assigns 
of  Philip  Keys  for  breach  of  the  covenants  contained  in  either  of  the  leases  of 
the  2nd  ol  August,  1762.'* 

N.  C.  TlNDAL, 

J.  A.  PxaK, 
S.  Gasslsb, 
J.  Vauohan. 


Clement  v.  Williams. 


Jan,  21«<. 

The  defend- 
ant*! niece, 
who  resided 
with  him,  was 
s  material 
witnesa  for 
the  plaintiff, 
and  it  appear- 
ing to  the 
Court  that  the 
defendant  had 
refuaed  to  al- 
low a  subpoena 
to  be  servetl 
upon  her,  an 
attachment 
was  |{ranted 
against  him. 


QTAMMERS  obtained  a  rule  nisi  for  an  attachment  against  the  defendant, 
under  the  following  circumstances,  which  were  stated  in  the  affidavits. 
The  defendant's  niece,  Catharine  Mary  Knott,  was  a  material  and  necessary 
witness  for  the  plaintiff,  and  he  having  issued  a  subpoena,  a  person  was  sent  to 
serve  it  upon  the  witness,  who  resided  with  the  defendant  at  his  house.  When 
the  first  application  was  made  at  the  house,  the  defendant's  wife  stated  that  no 
such  person  as  Catharine  Mary  Knott  resided  there.  A  second  attempt  to 
serve  the  subpoena  was  afterwards  made,  when  the  defendant  was  seen,  who  ad- 
mitted that  his  niece  was  in  the  house,  but  he  said  she  could  not  be  seen,  and 
that  she  could  not  attend  at  the  trial,  because  he  was  too  unwell  to  accom- 
pany her. 

Gumey  shewed  cause,  but  the  facts  stated  in  support  of  the  rule  were  not 
denied.  It  appearad  that  other  legal  proceedings  were  pending  between  the 
parties,  and  that  the  plaintiff  kept  back  a  witness  whom  the  defendant  wished 
to  examine. 

TiNDAL,  C.  J. — If  the  defendant's  witness  is  kept  back,  proceedings  may  be 
taken  against  the  plaintifif.  This  is  a  case  in  which  the  attadmient  ought  to  be 
granted,  and  the  costs  must  be  paid  by  the  defendant ;  but  the  attachment  is 
not  to  be  executed  if  the  defendant  forHiwith  affords  proper  facilities  to  enable 
the  plaintiff  to  serve  the  niece  with  a  subpoena. 

Rule  absolute. 
(0  3  T.  R.  393. 
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Com.  Pleat. 

Brogden  V.  Marriott. 


Jan.  mh. 


Tr\EIMURRER.     The  declaration  stated,  that  the  defendant  was  possessed  1.  The  dccla- 

of  a  certain  horse  called  Partington,  and  by  an  agreement,  bearing  date  Snmicr*'Mh«t 
the  27th  of  February,  1835,  the  plaintiff  agreed  to  buy,  and  the  defendant  agreed  the^fendant 
to  sell  his  horse  Partington  to  the  plaintiff,  for  the  sum  of  200/.  provided  Aff  his  home  to  the 
trotted  eighteen  miles  within  one  hour,  and  that  to  be  done  within  one  month  from  Ei'J^P"^^''?^  ^ 
thai  day,  and  Joseph  NorcMe,  of  Ossett,  to  be  the  judge  of  the  performance,  be  trotted  eigh. 
If  the  task  was  not  performed,  the  horse  was  thereby  sold  to  the  plaintiff  for  the  5^J,in  "m 
sum  of  Is.  which  the  plaintiff  that  day  paid  to  the  defendant.     After  a  statement  bour,  witbin 
of  mutual  promises,  the  plaintiff  averred,  that  he  had  always  been  ready  and  IneNwrlif^^o 
willing^  to  perform  and  fulfil  the  agreement,  and,  in  part  performance  of  the  be  the  judge  of 
same,  did,  on  the  27i\i  February,  1835,  pay  to  the  defendant  the  sum  of  1^.,  in  Mce^if  the* 
the  said  agreement  mentioned,  which  the  defendant  then  accepted  and  received.  *«»|J  ^"li****  u 
That  after  the  making  of  the  said  agreement,  and  within  one  month  from  the  hone  wu' 
date  thereof,  to  wit,  on  the  16th  of  March,  1835,  the  said  horse  was  tried  by  {ll"*^/inuff  fjj 
the  defendant,  in  ihe  presence  of  the  said  /.  Norcliffe,  to  trot  eighteen  miles  Is.i—Held^ 
within  one  hour,  but  that  the  said  horse  did  not  then,  in  the  judgment  of  ju^whijh^taiecl 
/.  Norcliffe,  nor  did  in  fact  then,  or  at  any  other  time  within  one  month  from  that  Norclfffb 
the  day  of  the  date  of  the  said  agreement,  trot  eighteen  miles  within  one  hour,  "„"  up^n  *p^ 
whereby  the  defendant  became  liable  to  deliver,  and  ought  to  have  delivered,  to  ^^J^  whereby 
the  plaintiff  the  said  horse,  according  to  the  true  intent  and  meaning  of  the  prevented  from 
said  agreement.     The  declaration  then  averred  a  demand  of  the  horse  by  the  performing  the 
plaintiff,  and  that  the  defendant  refused  to  deliver  it.  2.  The  defen- 
Pleas: — First,  That  the  horse  was  not  tried  in  the  presence  of  Norcliffe,  as  d»nt  pleaded, 
stated  in  the  declaration. — Conclusion  to  the  country.  would  have  per. 
Second,  That  at  the  said  tri^  in  the  declaration  mentioned,  the  said  horse  formed  the  task, 
could  and  would  have  trotted  eighteen  miles  within  one  hour,  but  one  A.  B.,  a.  J?.,  then  be- 
then  being  the  servant  of  the  plaintiff,  and  who  was  then  present  at  the  said  *"*.  ^®  •^"^•I!.* 
•  T       A        ,                                        f.     I          . ,       .  ,          ,    J     .         ,  of  the  plaintiff, 
trial,   after  the  commencement  of  the  said  tnal,  and  during  the  progress  wronfrfuUjp  and 

thereof,  wrongfully  and  wilfully,  as  the  servant  and  agent  of  the  plaintiff,  in-  ^^^!^^\^  **** 

terrupted  the  trotting  of  the  said  horse,  and  hindered  and  prevented  the  horse  agent  of  the 

frona  trotting  the  said  eighteen  miles  within  one  hour. — Conclusion  with  a  fup^  the"rotI 

verification.  ting  of  the 

Tlurd,  That,  after  the  making  of  the  said  agreement,  and  after  the  said  that*a"rcpHca. 

trial,  in  the  declaration  mentioned,  and  within  one  month  from  the  date  of  **^n  wai  good 

making  the  said  agreement,  to  wit,  on  the  25th  of  March,  1835,  the  defendant  the  whole  of 

wa«  ready  and  willing  to  try  the  said  horse  to  trot  eighteen  miles  within  one  ****  P*~' 

hour  on  that  day,  and  the  said  horse  could  and  would  have  done  the  same;  murren  were*' 

and  the  defendant,  within  a  reasonable  time  next  before  the  day  and  year  last  ^^^^.  ^"  *^® 

aforesaid,  gave  the  plaintiff  and  the  said  Norcliffe  notice  of  such  intended  trial,  sequent  to*^he 

and  of  ^e  time  and  place  at  which  the  same  was  to  take  place ;  and  the  said  ff*^*f*^*2''J?* 

Norcliffe  was  then  requested  by  the  defendant  to  be  the  judge  of  the  perform-  to  hear  an  ar- 

ance  of  the  said  horse,  at  the  said  trial :  that  the  said  Norcliffe  then,  and  at  all  8?egSiy*?f  thJ 

times  afterwards  during  the  said  space  of  one  month,  refused  to  attend,  aiid  contract  de- 

did  not  attend  to  be  the  judge  of  the  performance  of  the  said  horse,  at  the  in-  Lo^UoTbeing 

*  taken  on    that 
point  In  the  rnvgin  of  the  demarrer  book. 
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Com.  Pleas,  tended  trial,  whereby  the  said  horse  was  prevented  from  trotting  in  the  pre* 
Bbogdex  Bc^ce  o^  the  said  Norcliffe,  as  judge,  eighteen  miles  within  one  hoar,  within 
V.  one  month  from  the  day  of  the  making  of  the  said  agreement. — Condnsion 

AlABBioTT.     ^th  a  verification. 

Fourth,  That  the  said  trotting  was  a  trotting  race,  or  match  against  time 
on  a  public  highway  of  the  king,  and  that  the  agreement  was  therefore  ilkgal 
and  void. — Conclusion  with  a  verification. 

Replication. — To  the  first  plea — Similiter.  To  the  second  plea — TTiat  the 
the  said  ^.  ^.  in  that  behalf  mentioned,  did  not,  as  the  servant  or  agent  of 
the  plaintifif,  interrupt  the  said  trotting  of  the  said  horse,  or  hinder,  or  prevent 
the  horse  from  trotting  the  said  eighteen  miles  within  one  hour,  in  manner 
and  form  as  the  defendant  had  above  in  his  second  plea  in  that  behalf  alleged. 
Conclusion  to  the  country.  To  the  third  plea,  the  plaintiff  demurred  specially, 
and  ^%  fourth  plea  was  specially  traversed. 

Rejoinder. — ^To  the  demurrer  to  the  third  plea — Joinder  in  demurrer.  To 
the  replication  to  the  second  plea,  the  defendant  demurred,  and  assigned  for 
cause  that  the  said  replication  put  in  issue  two  distinct  facts,  each  of  whidi, 
by  itself,  would  amount  to  a  sufficient  and  perfect  answer  to  the  plea;  namely, 
as  well  that  the  said  person  in  the  plea  mentioned  was  the  servant  or  agent  of 
the  plaintifiT,  as  that  the  said  person  interrupted  the  trotting  of  the  said  horse; 
whereas,  it  would  be  a  sufficient  replication,  either  to  have  traversed  the 
allegation  that  the  said  person  did  interrupt  the  trotting  of  the  horse,  or  to 
have  denied  that  the  said  person  acted  as  agent  for  or  on  behalf  of  the 
plaintiff;  and  also  for  that  the  replication  was  ambiguous,  and  pregnant  with 
doubt  whether  the  plaintiff  intended  to  put  in  issue  the  feu^  of  the  said  perscm 
in  the  plea  mentioned,  being  servant  or  agent  of  the  plaintiff,  or  the  hcX  of  such 
person  interrupting  the  trotting  of  the  said  horse. 

Issue  was  joined  to  the  replication  to  the  fourth  plea,  and  the  plaintiff 
joined  in  demurrer  to  the  replication  to  the  second  plea. 

Milner,  for  the  plaintiff,  in  support  of  the  demurrer  to  the  third  plea. — 
Norcliffe  having  once  judged  of  the  trotting  of  the  horse,  it  was  the  duty  of 
the  defendant  to  have  secured  his  further  attendance,  if  he  required  it :  At  all 
events,  by  the  agreement,  the  horse  became  the  plaintiff's  property  for  one 
shilling,  if  the  horse  did  not  trot  eighteen  miles  within  one  hour ;  and  if  the 
defendant  did  not  wish  the  plaintiff  to  have  the  horse  for  that  sum,  he  should 
have  secured  the  attendance  of  Norcliffe^  to  judge  whetlier  the  horse 
trotted  that  distance  within  the  time  prescribed,  in  which  case  the  defendant 
would  have  been  entitled  to  the  larger  sum:  the  attendance  of  NorcUffe 
being  therefore  for  the  benefit  of  the  defendant,  he  was  bound  to  have 
enforced  it;  and  the  horse,  not  having  in  fiact  trotted  the  distance  within  the 
prescribed  time,  it  belonged  to  the  plaintiff.  The  plea  is  therefore  no  answer. 
The  rephcation  to  the  second  plea  is  sufficient — ^the  replication  follows  the 
language  of  the  plea,  and  taken  altogether,  it  contains  but  one  connected 
proposition. 

/.  Bayley,  cowtrh. — ^The  third  plea  is  good.  The  defendant  was  not 
confined  to  a  single  trial  of  the  horse,  and  by  the  refusal  of  Norcliffe  to  attend, 
the  performance  was  rendered  impossible.    The  naming  JVorc/ye  as  the  judge 


Ma&biott. 
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was  the  act  of  the  jdaintiff  as  well  as  of  the  defendant,  and  if  it  is  held  that    Com.  Pkas. 

the  plea  is  no  answer,  the  plaintiff  had  only  to  keep  NorcUffe  out  of  the  way      bboodek 

during  the  month,  and  then  he  would  he  entitled  to  the  horse  for  one  shilling. 

The  agreement  also  gives  the  plaintiff  an  interest  adverse  to  ^e  life  of  NorcUffe, 

and  is  within  the  principle  of  Gilbert  v.  Sykes(a).     The  replication  to  the 

second  plea  is  double.     It  would  have  been  sufficient  if  the  plaintiff  had  tra- 

vened  the  interruption,  or  that  it  was  caused  by  his  servant,  and  as  the  issue  now 

stands,  the  defendant  cannot  tell  which  of  those  two  separate  answers  would 

be  set  up  at  the  trial.     In  Moore  v.  Boulcott  (6),  where  the  plea  to  an  attorney's 

bill  was,  that  the  action  was  brought  for  charges  at  law  and  in  equity,  and 

that  no  bill  was  delivered,  and  the  plaintiff  traversed  the  entire  plea,  it  was 

held  ill,  because  the  replication  should  have  denied  the  existence  of  charges  at 

law  or  in  equity.     Another  objection  is,  that  the  declaration  sets  out  an  Ulegal 

contract  upon  the  hc&  of  it.     [Tindtd,  C.  J. — ^That  objection  is  not  stated  upon 

the  margin  of  the  demurrer  book ;  under  such  circumstances,  it  would  be  very 

unfair  on  the  other  side  to  allow  you  to  fall  back  upon  that  point,  and  it 

would  be  against  the  practice  of  this  court]  (c). 

TiNPAL,  C.  J. — It  appears  to  me  that  the  third  plea  is  bad  in  point  of  law. 
We  must  look  at  the  nature  of  the  contract  made  between  the  parties.  It  is  a 
contract  by  which  the  plaintiff  purchases  the  defendant's  horse  for  one  shilling, 
which  is  paid  to  him  and  accepted.  But  there  is  a  condition  annexed,  which 
appears  to  me  to  be  a  condition  subsequent,  viz.:  that  provided  the  horse 
trotted  eighteen  miles  within  one  hour,  within  a  month,  then  the  price  of  the 
horse  was  to  be  200/.  It  was  the  duty,  therefore,  of  the  defendant  to  shew 
that  this  performance  had  taken  place,  or  to  excuse  it,  by  shewing  that  it  was 
prevented  by  the  conduct  of  the  plaintiff.  But  the  plea  contains  no  allegation 
that  the  performance  did  take  place  and  that  NorcUffe  was  satisfied,  but  on 
the  contrary,  it  is  admitted  that  the  trial  took  place,  and  that  NorcUffe  was 
not  satisfied.  Then  was  a  further  trial  prevented  by  the  conduct  of  the 
plaintiff?  There  is  nothing  to  shew  that  he  had  any  thing  to  do  with  the 
refusal  of  NorcUffe  to  attend  such  further  trial,  and  it  was  for  the  defendant's 
benefit  that  he  should  attend. 

The  next  objection  arises  upon  the  second  plea.  That  plea  is  itself  informal, 
but  that  cannot  be  taken  advantage  of,  as  it  is  not  assigned  as  a  cause  of 
demurrer.  The  plea  is,  that  the  horse  would  have  trotted  eighteen  miles  within 
one  hour,  but  one  A.  B.,  then  being  servant  of  the  plaintiff,  wrongfully,  as  the 
servant  and  agent  of  the  plaintiff,  interrupted  the  trotting  of  the  horse.  Now,  in 
order  to  make  this  a  valid  plea,  the  defendant  ought  to  have  alleged  that  it  was 
by  the  command  of  the  plaintiff  that  his  servant  interrupted  the  horse,  for  the 
aUegation  as  it  stands,  would  be  satisfied  by  shewing  that  the  servant  obstructed 
the  horse  without  the  command  of  the  plaintiff.  The  plaintiff  in  his  replication 
has  traversed  the  very  words  of  the  plea :  "  that  the  said  A.B.did  not,  as  the 
servant  or  agent  of  the  plaintiff,  interrupt  the  trotting  of  the  horse,"  and  the 
defendant  has  misled  the  plaintiff  by  his  own  mode  of  pleading,  if  the 
replication  is  liable  to  the  objections  which  have  been  urged. 

(a)  16  East.  150.  a  Airther  application,  to  be  allowed  to  set 

BiDg.  N.  C.  320.  the  case  down  again,  that  this  point  might 


(c)C 


On  a  subsequent  day,  Bay  leg  made      beraised,butthecourtrefusedtoaccede  tuit. 


Mabriott. 
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C»m.  Pleat.  This  case  differs  from  Moore  v.  Boukott(d),  which  has  heen  cited,  for  there 
Broodeit  ^^  plaintiff  put  a  different  construction  upon  the  statute,  which  requires  a 
signed  bill  of  costs  at  law  or  in  equity  to  be  delivered;  in  that  case,  the 
replication  should  have  denied  that  the  costs  were  incurred  at  law  or  in  equity. 
Our  judgment  must  be  for  the  plaintiff. 

Park  J.  concurred. 

Gasblbb,  J. — I  am  of  the  same  opinion.  If  the  argument  could  be 
sustained,  that  any  number  of  trials  might  be  made,  the  plaintiff  would  be  liaUe 
to  be  called  upon  to  give  up  every  moment  of  his  time  during  tiie  whok 
month,  which  could  not  have  been  the  intention  of  the  parties.  With  respect 
to  the  second  plea,  the  plaintiff  has  traversed  the  main  allegation  by  his 
replication,  viz. :  that  the  person  mentioned  in  the  plea,  did  not,  as  tiie 
servant  or  agent  of  the  plaintiff,  interrupt  the  trotting  of  the  horse,  or  hinder 
or  prevent  the  horse  from  trotting  the  said  eighteen  miles  within  one  hour. 

The  third  objection  is,  that  the  declaration  discloses  an  illegal  contract,  bat 
that  point  is  not  stated  in  the  points  specified  for  the  argument,  and  as  there 
is  a  plea  in  which  the  objection  is  raised,  the  cause  may  go  down  for  trial  upon 
that  point,  which  is  a  proper  question  for  the  decision  of  a  jury. 

BosANQUBT,  J. — I  am  of  the  same  opinion.  The  horse  was  sold  upon 
condition,  that  in  a  certain  event  200/.  should  be  paid  by  the  plaintiff,  and  it 
was  the  interest  of  the  defendant  to  see  that  the  event  did  take  place,  and  it 
lay  on  him  to  procure  the  attendance  of  the  judge.  Then  it  is  said  that  the 
replication  is  double,  because  it  would  have  been  sufficient  to  traverse  either  of 
the  two  allegations  in  the  plea,  but  unless  the  horse  was  interrupted  by  the 
plaintiff's  servant  acting  in  that  behalf,  it  would  be  insufficient,  and  such  an 
interruption  might  have  taken  place,  as  would  have  made  it  unsafe  for  the 
plaintiff  to  traverse  one  &ct  only. 

Judgment  for  the  plaintiff. 


Feb.  Ui.        Gladstone  and  another,  Assignees,  v.  White  and  Lewis. 

In  a  joint  ae-      rflROVER  brought  by  the  plaintiffs  as  assignees,  against  the  defendants,  to 
tion  of  trover       X  ^  ^.^   .     .f    i  .  ,    v    ,  ,  :,         ..   ,      ..i_     i      j^    j.«f 

against  two  recover  a  quantity  of  ou  which  had  been  deposited  with  the  defendant 

of^them^Sio**   ^^'^^  ^7  t^ie  insolvent, 
claimed  no  title 

wai^'hefTio'be         Chadwick  Jones,  on  behalf  of  White,  had  obtained  a  rule  under  the  fiist 
entitled  to  relief  section  of  the  Interpleader  Act,  (a)  upon  an  affidavit  which  shewed  that  the 
terplLda  Act.   defendant  Lewis  had  given  him  notice  that  he  had  a  lien  on  the  oQ,  to  the 
amount  of  50/.,  and  had  threatened  to  take  proceedings  against  him  if  he  deli- 
vered the  oil  to  the  assignees.     White  claimed  no  interest  in  the  oil. 

Wilde,  Serjt.,  for  the  assignees,  proposed  that  the  oil  should  be  delivered  to 
the  present  plaintiffs,  they  paying  50/.  into  court,  and   that  an  issue  be 

{d)  1  Bing.  New  Cases,  323.  (a)  1  &  2  fVm.  4,  c.  58. 
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directed  fo  decide  Lemia't  daim.    Leteu  to  be  flie  plaintiff,  and  the  asrignees    Com:  Pkn. 


«>efe"*«»t*-  OlADSTOK. 


V. 


TiNOAL,  C.  J.— Is  thb  case  within  the  statute  ?  White. 

Hoggins,  who  appeared  for  Lewis,  stated,  that  he  believed  similar  applicatioim 
had  been  granted. 

The  Rule  was  ordered  to  be  drawn  up  in  the  form  proposed  by  WUde, 
Seijt. 

Jones  then  applied  for  White's  costs,  which  he  had  incurred  in  making  the 
application. 

Wilde,  Seijt.,  said,  an  indemnity  had  been  offered  to  White,  who  had 
refused  to  accept  it. 

Park,  J. — ^The  costs  cannot  be  allowed.     If  White  had  not  been  offered  an 
indemnity  it  might  have  made  a  difference. 


Jam.  nth. 

Griffin  r.  Yates. 


A 


6SUMPSIT  on  a  bill  of  exchange,  payable  six  months  after  date,  drawn  The  repUcatioQ 
by  one  William  Lambert,  upon  and  accepted  by  the  defendant,   and  ^^^1^1*  fa 
indorsed  by  Lambert  to  the  plaintiff.  assumpsit 

Plea. — ^That  the  defendant  accepted  the  said  biU  of  exchange  in  the  ^nuansmatiCT 
declaration  mentioned,  for  the  accommodation  of  the  said  William  Lambert,  of  excuse, 
and  upon  the  understanding  and  promise  of  the  said  William  Lambert  in  that 
behalf  then  made  and  given  that  he,  the  said  William  Lambert,  should,  on 
application,  furnish  the  funds  for  the  payment  of  the  said  bill,  and  that  he,  the 
defendant,  should  not  be  called  on  to  pay  ^e  said  bill  until  it  should  be  at  the 
will  and  discretion  of  him  the  defendant  so  to  do,  and  that  no  consideration 
whatsoever  was  ever  given  to  the  defendant  or  to  any  other  person  or  persons 
for  or  on  account  of  the  acceptance  or  payment  by  him  the  defendant  of  the 
said  bill  of  exchange,  or  for  any  part  of  the  same :  And  the  defendant  further 
saith,  that  the  said  William  Lambert  indorsed  the  said  bill  of  exchange  to  the 
plaintiff  after  the  said  bill  of  exchange  became  due  and  payable  for  the 
accommodation  of  the  plaintiff,  and  without  any  consideration  being  given  to 
the  said  William  Lambert,  or  to  any  o^er  person  or  persons  for  the  said  bill 
or  for  any  part  of  the  same.  Conclusion  with  a  verification.  Replication — ^That 
he,  the  defendant,  did  not  accept  the  said  bill  of  exchange  in  the  declaration 
mentioned  for  the  accommodation  of  the  said  William  Lambert,  and  upon  the 
understanding  and  promise  of  the  said  William  Lambert  in  that  behalf,  then 
made  and  given,  that  he,  the  said  William  Lambert,  should,  on  application, 
furnish  the  funds  for  the  payment  of  the  said  bill,  and  that  he,  the  said 
defendant,  should  not  be  called  upon  to  pay  the  said  bill  until  it  should  be  at 
the  will  and  discretion  of  him  the  said  defendant  so  to  do,  and  without  any 
consideration  whatsoever  being  ever  g^ven  to  the  defendant  or  to  any  other 
person  or  persons  for  or  on  account  of  the  acceptance  or  payment  by  him,  the 
defendant,  of  the  said  bill  of  exchange,  or  for  any  part  of  the  same ;  and  that 


V. 

Yates. 
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Com.  Pkat,  tlie  said  William  Lambert  did  not  indorse  the  said  bill  of  ezdiange  to  ^e 
OBiFFiir  plcuntiff  after  the  said  bill  of  exchange  became  due  and  payable  for  the 
accommodation  of  the  plaintiff,  and  without  any  consideration  bdng  given  to 
the  said  William  Lambert,  or  to  any  other  person  or  persons,  for  the  said  bDl 
or  any  part  of  the  same  in  manner  and  form,  as  the  said  defendant  had 
above  in  his  said  plea  alleged ;  and  that  the  plaintiff  prayed  might  be  inquired 
of  by  the  country,  &c. 

llie  defendant  demurred,  and  the  causes  assigned  were,  that  the  replicatioa 
traversed  and  put  in  issue  the  allegation,  that  defendant  accepted  the  bill  of 
exchange  for  the  accommodation  of  Lambert,  and  upon  the  undertakiiig  of 
Lambert,  that  he  should  fiimish  the  funds  for  the  payment  of  the  said  bOL 
and  that  defendant  should  not  be  called  upon  to  pay  the  said  bill  until 
it  should  be  at  hb  will  and  discretion  so  to  do,  and  without  any  conside- 
ration being  given  to  defendant,  or  to  any  other  person  on  account  of  the 
acceptance  or  payment  by  defendant  of  the  said  bill  of  exchange;  and  had 
also  traversed  and  put  in  issue  the  allegation,  that  the  said  Lambert  indoned 
the  said  bill  of  exchange  to  plaintiff,  for  the  accommodation  of  the  plaintiff, 
and  without  any  consideration  being  given  to  the  said  Lambert,  or  to  any  other 
person  for  the  said  bill,  or  for  any  part  of  the  same ;  whereas,  the  plaintifT, 
by  his  said  replication,  ought  to  have  traversed  one  only  of  such  alk^tioDS. 
Joinder  in  Demurrer. 

Stephen,  Serjt.,  in  support  of  the  demurrer .-^The  plea  contains  two  material 
and  traversable  allegations,  each  of  which  might  have  been  separately  traversed, 
but  the  plaintiff  is  not  entitled  to  deny  both :  Brook  Abr.  tit.  Double  plea,  pi.  90. 
The  rephcation  is  therefore  bad,  as  being  double. 

Butt,  contrcL, — ^The  late  rules  on  pleading  have  not  introduced  any  new 
principles,  but  have  merely  altered  the  mode  of  pleading. — In  trespass,  a 
general  replication  of  de  injurid  has  always  been  allowed,  provided  the  several 
facts  put  in  issue,  constituted  but  one  cause  of  defence.  So,  in  replevin,  Se&jf 
V.  Bardons  (b).  [Humfrey,  as  amicus  curia,  stated  that  in  Isaac  v.  Farrar  to 
an  action  by  the  indorsee  of  a  promissory  note,  the  defendant  pleaded  fraud  in 
the  drawing  of  the  note — ^that  it  was  indorsed  without  any  consideration,  and 
that  there  was  no  consideration  between  any  of  the  parties. — Replication,  Bt 
injurid,  and  that  the  case  having  been  argued  on  demurrer,  in  the  Exdie- 
quer,  during  the  present  term,  the  Court  had  taken  time  to  consider  their 
judgment  (c).]  That  case  may  therefore  be  treated  as  an  authority  for  the 
plaintiff,  as  far  as  it  goes;  for  either  of  the  facts  stated  in  the  plea  was  an  an- 
swer to  the  action,  and  de  injurid  would  probably  be  a  good  rephcation  in  the 
present  case.  But  that  need  not  be  contended,  for  the  facta  stated  in  this  plea 
constitute  but  one  cause  of  defence,  and  the  rephcation  may  therefore  traverse 
the  whole  of  the  plea.  O'Brien  v.  Saxon  (d).  That  the  plea  does  not  contain 
several  defences,  appears  by  the  principle  laid  down  in  Crisp  v.  Gr^hs  (e)- 
Stein  V.  Yglesias  (/) .  Noely,  Rich  (g) .  Those  cases  show  that  the  defendant  most 

(b)  3  B.  &  Ado.  1 .  («)  2  Cr.  M.  &  R.  150 ;  1  Gale,  106,  S.  C. 

(c)  See  the  argumente  in  Whittaker  v.  (/)  1  Cr:  M.  &  R.  665;  1  Gale,  98, 
Mason,  ante  321,  and  note  (a).  S.  C. 

(d)  2  Barn.  &  Cress.  908.  (g)  1  Gale,  225. 
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bave  proved  all  the  facts  which  he  has  pleaded,  to  entitle  him  to  a  verdict : —     Com.  Pleas, 
If  this  be  not  so,  then  the  plea  is  bad  for  being  double.  O^^^'^^ 

V. 

Stephen  in  reply. — ^The  replication  de  injurid  is  an  exception  to  the  general  Yates. 
rules  of  pleading,  and  was  formerly  only  used  in  actions  of  trespass  and  tres- 
pass on  the  case,  and  was  supposed  not  to  be  applicable  to  replevin,  until 
the  contrary  was  decided  in  Selby  v.  Bardons  (h).  But  this  is  not  a  replica- 
tion of  de  injurid,  and  the  general  rule  of  pleading  must  prevail,  and  only  one 
of  the  allegations  in  the  plea  ought  to  have  been  traversed.  It  is  undoubtedly 
true  that  it  is  now  frequently  difficult  for  the  plaintiff  to  elect  which  of  the 
aUegations  in  the  plea  he  may  best  traverse;  but  the  difficulty  ought  not  to 
alter  the  principles  of  pleading.  In  Robinson  v.  Raley  (t).  Lord  Mansfield 
allowed  a  replication,  which  was  objected  to  as  putting  more  than  one  fact  in 
issue,  because  the  several  matters  made  up  but  one  entire  defence.  He  says, 
"  It  is  true,  you  must  take  issue  on  a  single  point :  but  it  is  not  necessary  that 
this  single  point  should  consist  only  of  a  single  fact.  Here,  the  point  is,  the 
cattle  being  entitled  to  conmion :  this  is  the  single  point  of  the  defence.  But 
in  fact,  they  must  be  both  his  own  cattle,  and  also  levant  and  couchant,  which 
are  two  different  essential  circumstances,  of  their  being  entitled  to  common ; 
and  both  of  them  absolutely  requisite." — [BosaTiquet,  J. — May  not  the  sub- 
stance of  this  plea  be  that  this  was  an  accommodation  bill,  when  in  the 
hands  of  the  plaintiff?]  It  would  be  a  strained  construction,  to  say  that 
in  the  present  case,  all  the  matters  pleaded  make  but  one  defence.  In 
IVebb  V.  Weatherby  (k),  where  the  defendant  pleaded  accord  and  satis- 
faction, and  the  plaintiff  rephed  that  the  defendant  did  not  pay  in  satis- 
faction, nor  did  the  plaintiff  receive  in  satisfaction,  it  was  held  that  the  re- 
pUcation  was  good,  because  the  two  propositions  were  substantially  the 
same.  [Tindal,  C.  J. — ^It  is  of  great  importance  that  some  general  rule 
should  be  laid  down  in  cases  of  this  kind.  If  a  general  denial  of  the  whole 
of  the  facts  stated  in  the  plea  is  allowed,  the  utility  of  the  new  rules 
will  be  lessened :  on  the  other  hand,  I  must  say,  that  great  inconvenience 
is  sometimes  sustained,  where  the  plaintiff  having  taken  issue  on  one  ma- 
terial allegation,  the  fact  of  his  not  having  denied  the  other  matter,  is  made 
a  means,  in  some  way  or  another,  of  slandering  his  title  when  the  case  goes 
to  the  jury.] 

Cur.  adv.  vult, 

Tindal,  C.  J. — In  this  case  we  had  Httle  doubt,  during  the  argument,  but 
that  the  replication  de  injurid  sud  proprid  absque  tali  causd,  would  have  been 
the  more  correct  mode  of  pleading.  And  we  find  that  there  is  a  d^ision  in 
the  Court  of  Exchequer,  to  the  effect  that  such  a  replication  is  applicable  to  an 
action  of  assumpsit.  As  the  pomt  was  doubtful,  the  plaintiff  may  have  leave 
to  amend,  upon  payment  of  costs. 

Stephen,  Seijt. — ^The  effect  of  your  lordship's  decision  is,  that  de  injurid  may 
be  replied  in  assumpsit. 

(h)  3  B.  &  Adol.  2.  (*)  Ante,  39;   1  Bin^.  N.  C.  502. 

(i )  I  Burr.  320. 

VOL.    I.  2  E 
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C«m.  Pleat.       TiNDAL,  C.  J. — Yes,  in  tH  cases  where  tile  plea  oontuns  matter  of  ex- 

YATtB,  BosANQUBT,  J. — The  CJouTt  of  Excheqaer  has  giren  a  judgment  to  tiic 

same  effect  (/). 

Rule  aecordiagly. 

(/)  /jodc  V.  Fatrar. 

jmi.  $srd.       Ltsons,  Executrix  of  Gardiner,  t^.  Barrow  and  another. 

1.  Where  A  SSUMPSIT  for  3,000/.  money  had  and  received  by  the  defendants  to  the 
notabilia  in  a  ^^  ^  ^^  plamtiff,  as  executrix  of  one  Gardiner.    The  phdntiff  made  pro- 
aJw  liToth"^  fert  of  the  will  and  probate  of  the  deceased,  in  the  Prerogative  Court  of  Cw- 
puts  of  the  terbury,  and  letters  of  administration  in  the  Prerogative  Court  of  York, 
•Swlhop  **»  ^^^  cravmg  Oyer,  the  defendants'  pleas  were, 

prerogatiye  ad-       First,  Non-assumpsit. 

SirihwiJSli*  Second  plea.  That  before  and  at  the  time  of  the  death  of  the  said  Gardiner, 
void,  and  wiU  the  said  defendants  were,  and  from  thence  hitherto  have  been,  and  stiD  are, 
contidendfalid  resident  and  commoront  in  the  parish  of  Southwell,  in  the  county  of  Notiingiam, 
»t  law,  until  it  which  said  parish  of  Southwell,  during  all  the  time  of  the  said  residence,  and 
^^1;  i^  commorancy  there  of  the  said  defendants,  was,  and  still  is  witiiin  tlie  peculiar 
?^S!a?*'     jnrisdlction  of  the  Chapter  of  the  collegiate  Church  of  the  blessed  Mary  the 

2.  Whether  virgin  of  Southwell,  in  the  county  of  Nottingham,  and  out  of  the  jurisdictkm  of 
mrtrow>flulf*  *  ^^  Archbishop  of  the  province  of  York :  and  the  defendants  further  say,  that 
adminUtratioo  the  said  sum  of  2,000/.  was  received  by  the  defendants  after  the  death  of  the 
^L^g^  ^  said  Gardiner  deceased,  from  certain  persons  carrying  on  the  business  of  an  in- 
surance company,  under  the  name  and  style  of  "  The  Law  life  Assurance  So- 
ciety," imder  and  by  virtue  of  a  certain  policy  of  assurance,  in  writing  hereto- 
fore, and  in  the  life-time  of  the  said  Gardiner,  to  wit,  on  the  10th  of  September, 
18SI,  caused  by  the  defendants  to  be  made:  (here  the  policy  was  set  oat). 
&nd  the  defendants  say,  that  the  Plaintiff,  by  averring  the  said  sum  of  2,000/. 
to  have  been  received  for  her  use,  as  executrix,  supposed  the  truth  to  be,  and 
hitends  to  say,  that  tiie  defendants  before  and  at  the  death  of  the  said  Gardiner, 
held  the  said  policy  for  the  use  of  the  said  Gardiner;  which  supposition  the 
defendants,  for  the  purposes  of  this  plea  only,  admit  to  be  true,  and  aver  the 
feet  to  have  so  been ;  and  the  defendants  further  say,  that  the  said  promise,  in 
the  dedaration  mentioned,  was  not  an  express  promise  made  by  the  defendants, 
but  a  promise  mtended  by  the  plaintiff  to  be  implied  by  law  from  Hie  receipt 
of  the  said  sum  of  2,000/.  by  the  defendants,  and  the  matter  so  supposed  to  be 
true  as  aforesaid ;  and  the  defendants  fnrther  say,  that  there  was  never  any 
contract  between  the  said  society  u^d  the  said  Gardiner,  or  between  tlie  said 
society  and  the  plaintiff,  as  executrix  aforesaid,  in  respect  of  the  said  policy  or 
the  said  sum  of  2,000/.  insured  thereby :  but  that  t&e  said  insurance  company 
contracted  solely  with  the  defendants,  according  to  the  terms  of  the  sud  policy 
as  therein-before  stated  and  set  forth ;  by  reason  of  which  said  premises,  the 
proving  of  the  said  will  of  the  said  Gardiner,  and  the  granting  of  administra- 
tion of  aU  and  singular  the  goods  and  chatteb,  &c.,  of  the  said  Gardiner^  in 
respect  of  the  said  sum  of  2,000/.  so  received  by  the  said  defendants,  of  right 
belonged  and  appertamed  to,  and  doth  still  belong  and  appertain  to  the  said 
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Chapter  of  the  collegiate  CSrardi  aforesaid,  and  not  to  the  said  Archbishop  of 
York;  and  the  said  letters  testamentary  produced  here  in  Court,  were  void  and 
of  no  effect  against  the  said  defendants,  in  respect  of  the  said  sum  of  2,000/. ; 
and  this  the  defendants  were  ready  to  verify. 

RepUeaium : — ^That  the  said  paiish  of  Southwell,  in  the  county  of  Nottingham, 
in  the  last  plea  mentioned,  during  all  the  time  of  the  said  residence  and  commo* 
Fancy  there  of  the  said  defendants,  was  and  still  is  within  the  jurisdiction  of  the 
Ardibishop  of  the  province  of  York,  in  the  same  plea  mentioned;  and  this  the 
l^aintiff  prays  may  be  inquired  of  by  the  country,  &c. 

Tlie  cause  was  tried  before  Gaselee,  J„  at  the  last  assizes,  at  Nottingham, 
It  appeared  that  the  deceased  had  hofia  notabilia  at  Thurgarton,  within  the 
province  of  York,  and  out  oi  the  peculiar  of  Southoell;  but  it  was  contended 
for  the  defendants  that  an  administration  ought  to  have  been  taken  out  in  the 
peculiar  of  Southwell,  It  was  in  evidence  that  Soutkwell  was  within  the 
jurisdiction  of  the  Archbishop  of  York,  and  it  appeared  that  the  archbishi^ 
exerdsed  authority  from  time  to  tune  by  inhibition  and  relaxation  (a).  The 
defendant  relied  upon  a  bull  of  Pope  Alexander  III.,  dated  the  kalends  of  Au- 
gust II 71,  whereby  he  granted  certain  privileges  to  the  Church  of  St,  Mary, 
of  Souikwell,  and  other  churches,  as  follows,  "  NihilominMS  etiam  presentis 
scripH  decreio  Boncimus  ut  ecdena  pr^Dbendarwn  et  communionis  ab  omnijure  et 
conmeimdme  episcopali  libera  sint,  pemti^  et  immunes,  et  in  iisdem  ecclesiis  vobis 
Heeat  viearios  idoneos  absque  aligud  contradictione  instituere,  eicut  Eboracenaet 
archtepiecopi  et  capitulum  id  vobis  et  predecesaaribue  veatris  permiaiase  noecunturt 
et  in  praseniiarum  m  eccleaid  Eboracenai  et  veatrd  pacific^  obaervantur," 

It  was  also  in  evidence,  dmt  when  a  person  died  wi^  bona  notabilia,  within 
the  peculiar  of  Southwell,  that  probate  was  granted  out  of  the  peculiar  court. 


Cam.  F/ov. 

I#Y801I9 

BAaaov. 


(«)  Tbe  inhibition  suspending  the  powers 
of  the  peculiar,  was  as  follows,  "  Edward, 
by  divine  providenoe,  Lord  Archbishop  of 
y^rk,  frc.,  to  our  beloved  the  venerable  the 
chapter  of  the  collegiate  church  of  the  bless- 
ed virgin  Mary  oiSautktceii,  in  the  county  of 
Npttim^kwm,  and  our  diocese  of  York,  or 
your  vicar-general  in  spiritualities,  g^reeting: 
—Whereas  we  intend,  God  willing,  to  visit 
our  diooaae  and  jurisdiction  of  York,  and 
therein  your  peculiar  jurisdiction  of  the  col- 
legiate churd)  aforesaid,  and  the  people  and 
clergy  respectively  living  within  the  same, 
as  well  in  places  exempt  as  not  exempt: 
therefore,  by  the  tenor  of  these  presents,  we 
inhibit  you,  jointly  and  severally,  and  by 
you,  or  either  of  you,  we  will  and  command 
to  be  speedily  inhibited,  all  and  singular  the 
canons  and  prebendaries,  and  the  officers  or 
fommissioners  of  the  said  canons  and  pre- 
bendaries, and  all  other  persons  exercising 
ecclesiastical  jurisdiction  within  your  pecu- 
liar jurisdiction  of  the  collegiate  church 
aforqwid,  that  neither  you  nor  they,  nor  any 
of  them,  from  the  day  of  the  receipt  of  these 
presents,  pending  our  primary  metropolitan 
visitation,  do  presume  to  visit  the  churches 
or  other  ecclesiastical  places,  or  the  clergy 
or  people  within  your  said  jurisdiction,  or 
exercise  those  things  which  belong  to  eccle- 
siastical jurisdiction  in  any  manner  what- 
ever, or  do  any  thing  else  to  the  prejudice 
of  our  visitation." 


The  relaxation  which  restored  the  autho- 
rity ofthe  peculiar  was  as  follows:  "Edward, 
by  divine  Providence,  Lord  Archbishop  of 
York,  to  our  beloved  in  Christ,  &c.,  heiUth, 
grace,  and  benediction : — Whereas  we  lately, 
by  our  metropolitan  authority,  purporting 
to  visit  our  whole  jurisdiction,  as  well  in 
places  exempt  as  not  exempt;  and  the  cleigy 
and  the  people  ofthe  said  jurisdiction  having 
inhibited  and  commanded  you,  that  you 
should  not  presume  to  visit  the  churches  or 
other  places,  or  the  clergy  or  the  people  of 
the  said  jurisdiction,  or  correct  or  reform 
any  foults  or  excesses,  or  in  anywise  exercise 
those  things  which  belong  to  ecclesiastical 
jurisdiction,  or  in  any  manner  attempt  to  do 
any  thing  to  the  pr^udice  or  disadvantage 
of  our  ordinary  visitation,  as  by  our  letters 
inhibiting,  will  more  fully  and  evidently 
appear;  we  being  willing,  lor  aome  certain 
causes  as  in  this  behalf  &vourably  moving, 
now  to  restore  your  former  authority,  have 
thought  proper  that  our  visitation  in  and 
throughout  your  whole  jurisdiction  afore* 
said,  shall  be  relaxed  and  dissolved,  and  we 
wholly  and  absolutely  relax  and  dissolve  our 
said  visitation,  and  give  to  you  our  former 
power  and  authority  in  the  Lord  by  these 
presents ;  so  that  you  and  your  officers  may 
truly  and  lawfully  proceed  in  all  things, 
any  inhibition  hereof  from  us  or  by  our 
authority  to  the  contraiy,  in  anywise  not- 
withstanding/' 


2b2 


V, 

Darrow. 
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Com.  Pleas.     The  learned  judge  was  of  opinion  that,  at  all  events,  the  administration  of  the 
^^^^^       Archbishop  of  York,  was  only  voidable,  and  not  void.     The  jury  found  that 
Southwell  was  within  the  jurisdiction  of  the  Archbishop  of  York,  and  gave  a 
verdict  for  the  plaintiff. 

Amos  obtained  a  rule  nisi,  in  pursuance  of  leave  reserved,  to  enter  a  non- 
suit upon  the  second  issue,  upon  the  ground  that  a  prerogative  administration 
was  not  sufficient  where  there  are  bona  notabilia  within  a  diocese,  and  also  in  a 
peculiar.  Price  v.  Simpson  (b);  and  that  the  administration  taken  oat  was 
altogether  void. 

Wilde,  Seijt.,  Adams,  Seijt.,  Hill,  and  Humfrey,  shewed  cause. — ^The  issue 
raised  is,  whether  the  peculiar  was  within  the  jurisdiction  of  the  Archbishop  of 
York,  and  that  feet  having  been  found  by  the  jury,  the  question  as  to  whether 
the  prerogative  administration  is  void  or  voidable  does  not  arise.  Frvx  v. 
Simpson  (b),  is  also  reported  as  Prince's  case,  5  Rep.  30,  and  in  Anderson's  Rep. 
part  2,  folio  132.  But  in  neither  of  those  books  is  the  point  reported,  upon 
which  the  defendants  mainly  rely,  viz.,  that  when  there  are  goods  in  a  diocese 
and  also  in  a  peculiar,  it  is  then  necessary  that  an  administration  should  be 
taken  out  of  the  peculiar  court.  It  is  therefore  fair  to  presume  that  the 
report  in  Cro,  Eliz.  is  erroneous,  and  the  two  latter  cases  shew  that,  at  all 
events,  the  administration  granted  by  the  archbishop  was  only  voidable,  as  is 
also  held  in  Com.  Dig.  Administrator,  B.  2.     Needhanis  case,  8  Rep.  135. 

The  nature  of  peculiars  was  considered  by  Sir  John  Nicholl,  in  Parham  v. 
Templer  (c).  He  says,  "  Now  the  very  term  pecuhar,  ex  vi  termini,  supposes  an 
exemption  from  ordinary  jurisdiction.  And  Ayliffe  in  his  '  Prarergon  Juris,' 
heads  his  chapter  '  of  Peculiars  or  exempt  Jurisdictions,*  as  if  these  were 
synonymous  terms."  He  goes  on  to  say,  **  Peculiars  are  called  exempt  juris- 
dictions, not  because  they  are  under  no  ordinary,  but  because  they  are  not 
under  the  ordinary  of  the  diocese,  but  have  one  of  their  own:"  and  the 
learned  judge,  after  describing  the  various  kinds  of  peculiars,  goes  on  to  say. 
"  This  is  not  a  royal  peculiar,  but  is  one  of  the  ordinary  kind,  which  is  as 
liable  to  the  metropolitan  jurisdiction  as  a  bishop  is  to  his  archbishop.  So 
again  in  cases  of  wills  and  administrations,  where  there  are  bona  notabilia, 
peculiars  are  considered  as  separate  jurisdictions,  and  not  as  being  part  of  the 
diocese.  For  if  there  be  bona  notabilia  in  a  diocese  under  the  ordinary  juris- 
diction of  the  bishop,  and  also  in  a  peculiar  in  that  diocese,  or  in  two  peculiars 
situated  in  the  same  diocese,  in  such  case  the  probate  belongs  to  the  Arch- 
bishop. It  is  expressly  so  laid  down  by  Gibson,  Swinbume,  and  in  a  case  in 
Siderfin;  and  it  is  declared  by  those  authorities,  that,  in  such  case,  probate 
shall  be  granted,  not  by  the  diocesan  but  by  the  Archbishop,  because  such 
pecuhars  are  exempt  from  the  jurisdiction  of  the  diocesan."  Lawton  on  Bona 
Notabilia,  91,  shews  the  practice  which  is  uniformly  followed,  when  there  are 
bona  notabilia  in  a  peculiar.  It  is  clear  that  the  archbishop  has  exercised  his 
authority  by  inhibition,  and  if  so,  it  is  fair  to  presume  that  during  that  period* 
at  least,  a  prerogative  probate  would  be  sufficient  (rf). 


(h)  Cro.  Eliz.  719.  in  evidence  that  the  Archbishop  granted  ad- 

(c)  3  Phillimore,  245.  ministration  of  goods  within  the  peculiar, 

(d)  It  was  a  disputed  fact,  whether  it  was      whilst  the  inhibition  was  in  force. 
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Sptmkie,  Seijt.  and  Amos,  contrci, — ^The  jurisdiction  which  the  archhishop  ex-      Com.  PU€u. 
ercises  over  a  peculiar  within  his  own  jurisdiction,  and  over  one  in  the  diocese        ^^>r^ 
of  another  hishop  is  different,  for  in  that  respect  an  appeal  would  follow  the  o. 

nature  of  the  peculiar.  Jones  v.  Jones  (/).  [Tindal,C.  J. — You  do  not  raise  Babhow. 
that  distinction  here.]  The  rule  laid  down  in  Price  v.  Simpson  (g),  is  de- 
cisive, to  shew  that  an  administration  ought  to  have  heen  taken  out  of  the 
peculiar  court.  To  the  same  effect  is  4  Bum,  Eccl.  Law,  191.  1  Gibson's 
Codex,  472.  Tol.  Exors.  52.  Vin,  Abr.  tit.  Executors,  Administration,  (G.)  76. 
Com.  Dig.  Administrator,  (B.  3.)  It  is  said  that  the  prerogative  adminis- 
tration is  only  voidable.  But  if  it  clearly  appears  that  the  archbishop  has 
been  exercising  jurisdiction  without  having  authority  to  do  so,  the  Court  will 
take  notice  of  it,  Smithwick  v.  Bingham  (h).  The  authorities  cited  by  Sir 
John  Nicholl,  in  Parker  v.  Templar  (i),  do  not  bear  out  his  proposition,  for  no 
authority  is  to  be  found  in  Gibson,  Swinburne,  or  Siderfin,  which  will  warrant 
the  conclusion  drawn. 

TiNDAL,  C.  J. — ^The  question  for  our  consideration  is,  whether  on  the  face 
of  these  pleadings,  or  by  the  evidence,  the  administration  in  right  of  which  the 
plaintiff  sues,  appears  to  be  void,  or  merely  voidable.     The  distinction  is  well 
known.     If  the  administration  is  void,  the  courts  of  common  law  will  take 
notice  of  the  defect,  and  will  not  allow  the  plaintiff  to  recover;  but  if  it  is  only 
voidable,  then  the  instrument  is  valid  in  a  court  of  law,  until  it  is  repealed  or 
declared  void  by  some  ecclesiastical  authority.      The  question  therefore  is, 
whether  we  can  see  by  the  decided  cases,  or  upon  the  reason  of  the  thing, 
that  this  is  a  void  instrument.     It  is  a  metropolitan  administration,  taken  out 
of  the  Prerogative  Court  of  the  Archbishop  of  York,  and  the  objection  is,  that 
as  the  debtor  lived  within  the  peculiar  of  Southwell,  when  the  debt  was  con- 
tracted, and  as  the  deceased  had  also  effects  within  the  province  of  York,  that 
two  administrations  ought  to  have  been  taken  out,  one  from  the  peculiar,  and 
also  one  from  the  Archbishop's  Court.     Now  until  the  administration,  which 
has  been  taken  out,  is  impugned  by  matter  of  law,  we  are  bound  to  give 
credence  to  it,  and  are  not  of  our  own  authority  to  say,  that  the  administration 
has  been  granted  improperly.     Price  v.  Simpson  {k),  is  relied  on  in  support  of 
the  objection.     This  case  Lb  also  reported  in  5  Rep.  30,  as  Prince's  case ;  and 
in  Anderson,  part  2,  foUo  132;  and  it  is  not  immaterial  to  observe  that  the 
point  which  has  been  so  much  relied  on,  namely,  that  where  the  party  had 
goods  in  a  diocese,  and  also  in  a  peculiar,  two  letters  of  administration  should 
be  granted,  is  only  to  be  found  in  the  case  as  it  is  reported  by  Croke.     The 
question,  as  reported  in  Croke,  was  whether  certain  lands  passed  to  the  plain- 
tiff, under  a  sale  made  by  the  administratrix,  and  the  first  resolution  disposes 
of  the  case,  as  it  was  held  that  the  sale  was  not  valid,  and  the  case  was  in  fact 
then  at  an  end;  and  it  is  a  conmion  observation,  that  when  the  principal 
question  is  disposed  of,  the  dicta  upon  other  points  referred  to,  are  not  entitled 
to  the  same  degree  of  consideration,  as  the  decision  upon  the  very  point  in 
dispute.     The  second  resolution  refers  merely  to  the  assent  of  the  parties, 
durante  minoritate,  and  is  not  material  to  the  present  question.     The  third  is, 
"  that  there  should  be  two  letters  of  administration  granted,  for  the  arch- 

(/)  Hobart,  186.  (i)  3  Philtimore,  246. 

'  (g)  Cro.  Eliz.  719.  (k)  Cro.  EUz.  719.    . 

(A)  Moore,  693. 
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bishop  shall  not  have  any  prerogative  here,  because  this  pecoliar  was  fint 
derived  out  of  his  jurisdiction."  But  in  the  same  case,  reported  by  Lord  Coke, 
he  says,  that  these  points  were  resolved.  "  And  in  this  case  it  was  said,  that 
judgment  was  given  in  the  King's  Bench,  Ptucka,  22  Elig,,  between  Vere  and 
Jefferies  (/),  that  where  one  hath  goods  only  in  an  inferior  diocese,  yet 
the  metropohtan  of  the  same  province,  pretending  that  he  had  boma  noia^ 
bilia  in  divers  dioceses,  committed  administration,  tiiis  administration  is  not 
void,  but  voidable  by  sentence,  because  the  metropolitan  hath  jorisdiction  ovtr 
all  the  dioceses  in  his  province,  and  therefore  it  cannot  be  void,  but  voidable 
by  sentence ;  but  if  an  ordinary  of  a  diocese  commits  administration  of  goods, 
when  the  party  hath  bona  notabilia  in  sundry  dioceses,  such  administration  is 
merely  void,  as  well  as  to  goods  within  his  own  diocese  as  dsewhere,  beoause 
he  can  by  no  means  have  jurisdiction  of  the  cause."  The  third  re8olHti0B 
therefore  carries  the  matter  no  further  than  was  provided  for  by  the  oomnMA 
law,  and  the  same  doctrine  is  laid  down  in  a  book  of  high  authority,  Cem,  Dig. 
tit.  Administration,  B.  6 ;  where  it  is  said,  "  if  the  probate  be  by  a  bishop  or 
other  inferior  judge,  when  it  does  not  belong  to  him,  it  is  void.  If  it  be  by 
the  metropolitan  when  it  does  not  belong  to  him,  it  is  only  v<HdaUe."  And 
he  cites  this  very  case  from  Lord  Coke. 

The  utmost  effect,  therefore,  of  Price  v.  Simpson,  is  that  if  it  appean  tiiat 
the  archbishop  ought  not  to  grant  the  administration,  it  is  merely  voidable 
and  not  void.  K  it  were  a  doubtful  question,  the  course  and  practioe  of  the 
court  is  material ;  and  the  evidence  here  was,  that  the  archbishop  had  same 
jurisdiction,  for  he  issued  inhibitions ;  and  it  was  also  said  that  he  granted 
administrations,  which  would  afect  goods  in  the  peculiar,  as  wdl  as  those  in 
the  other  parts  of  the  diocese.    This  rule  must  be  discharged. 

Park  J.— The  main  question  is  whether  the  admimstration  is  vdd  or 
merely  voidable,  and  it  is  a  very  remarkable  circumstance,  that  the  point  upon 
which  the  defendant  midnly  relies,  is  only  reported  in  Croke;  and  that  the 
other  two  reports  in  5  Coke  and  Anderson,  are  altogether  silent  upon  thai  part 
of  the  decision.  This  is  the  more  singular,  as  Vere  v.  Jefferies,  which  is 
referred  to  by  Lord  Coke,  was  decided  twenty  years  before,  in  which  the  dis- 
tinction is  taken  between  probate  granted  by  the  ordinary,  and  by  the  mednv 
politan.  A  case  was  cited  by  Mr.  Humfrey,  from  the  same  report,  Need^ 
ham's  case  (m),  where  the  old  case  is  again  referred  to,  and  the  same  doctrine 
is  advanced.  These  authorities  are  so  strong  that  I  cannot  place  reliance  upon 
the  report  in  Croke  Elizabeth;  and  I  do  not  by  any  means  say  that  thiB  is  an 
invalid  administration,  especially  remembering  the  judgment  of  Sir  John  Nickoil, 
which  has  been  read  during  the  argument.  I  am  also  influenced  by  the  proof 
of  the  issuing  of  the  inhibition  by  the  archbishop,  and  it  would  be  very  in- 
convenient if  he  could  tiot  grant  administration  of  goods  left  in  the  ped^M*, 
dormg  the  period  in  which  it  remained  in  force. 

Gasxlsb,  J.  concurred. 


BosANQUBT,  J. — ^The  question  is  not  whether  two  administrations  might  or 
ought  to  have  been  granted,  but  whether  the  prerogative  administration  is 
void  or  voidable.    The  only  authority  which  shews  that  two  administretions 
(/)  8  Rep.  135  a.  («)  8  Rep.  568. 
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ought  to  have  beeo  granted,  is  the  case  of  Price  v.  Simpiom,  Cro,  EUs. ;  hot     C»m.  Pkmf* 
the  same  case  is  reported  m  two  other  hodu,  and  this  point  ia  not  touched       w^^^^^^ 
upon.     An  authority  from  Moore,  has  also  heen  cited  for  the  defendant,  but  v. 

that  18  directly  contrary  to  Vere  ▼.  Jeferiee,  BAanow^ 

To  what  extent  the  jurisdiction  of  a  peculiar  resembles  that  of  a  bishop 
within  his  diocese,  I  do  not  say,  but  there  is  certainly  a  strong  resemblance. 
Without  oiTering  any  opinion  as  to  whether  two  administrations  were  neces* 
sary,  I  think  this  verdict  ought  not  to  be  set  aside,  upon  the  ground  that  the 
administration  whiph  has  been  granted  is  ab6<dutely  void. 

Rule  dischaiged. 


WaDDILOVB  V.   BaRNETT.  KovASiki 

A  SSUMPSIT  for  use  and  occupation.  Flea,  non-assumpsit.  At  the  trial  be*  in  aMampdt 

foreFiiiyil««,J.,anagreement,notunderseal, dated  19th of i>cc«a^,1826,  ^^S^wS^ 
was  proved,  whereby  the  plaintiff  agreed  to  let  the  premises  to  the  defendant,  a  pica  of  noo- 
The  pkiintiff  also  proved,  that  he  had  distrained  and  recovered  rent  which  had  d^iS2^t*iiwy 
become  due  after  the  conmiencement  of  the  tenancy.    The  defendant  shewed,  ihew  that  be 
that,  on  the  22nd  of  December,  1829,  he  had  received  a  notice  from  the  aoUcetopay 
mortgagee  of  the  premises,  requiring  him  not  to  pay  the  rent  to  the  plaintiff,  ^^^  <<*  \  ^ 
but  to  pay  it  to  him,  the  mortgagee ;  and  it  Appeared  that  the  premises  had  the  piemifa. 
been  mortgaged  before  the  date  of  the  agreement.     It  was  not  shewn  whether  ^^^  ^^^  J^ 


ally  pleaded. 


the  rent  claimed  at  the  trial  accrued  due  before  or  after  the  time  when  the  cupation  enjoy- 
defendant  received  the  notice  from  the  mortgagee.    The  learned  Judge  was  of  notiwwaa  te- 
opinion  that  the  facts  proved  by  the  defendant  were  not  admissible  in  evidence^  ceifed,  then 
under  the  plea  of  non-assumpsit.    Verdict  for  the  plamtiff  for  81/.  5«.  ^w  ]^f^^ 

Bom^poB,  Seijt.,  obtained  a  nde  am  for  a  new  trial  upon  the  ground  that 
the  evidence  for  the  defendant  ought  to  have  been  received. 

Bmahy  shewed  cause. — Upon  the  true  construction  of  the  new  rules  of  pleading, 
this  evidence  was  inadmissihle(a).     Tlie  defence  ought  to  have  been  pleaded. 

(a)  By  Reg.  Hil.  T.  4,  W.  4,  1  Assump-  queat,  and  in  actions  against  agents  for  w4> 

sit.—"  In  all  actions  of  assiuppsit,  except  accounting,  the  plea  will  operate  as  a  denial 

on  bills  of  exchange  and  promissory  notes,  of  any  express  contract  to  the  etiRect  alleged 

the  plea  of  non-assumpsit  shall  operate  only  in  the  declaration,  and  of  such  hailment  or 

as  a  denial  in  fact  of  the  express  contract  or  employment  as  would  raise  a  promise  in 

promise  alleged,  or  of  the  matters  of  fact  law  to  the  effect  alleged,  but  not  of  the 

from  whidi  the  contract  or  promise  alleged  breach, 

nay  be  implied  by  law.  In  an  action  of  indebitatus  assumpsit,  for 

Ex.  ^.— In  an  action  on  a  warranty  the  goods  sold  and  delivered,  the  plea  of  non- 
plea  will  opeiBte  as  a  denial  of  the  fiict  of  assumpsit  will  operate  as  a  denial  of  the 
the  warranty  having  been  given  upon  the  sale  and  delivery  in  point  of  foct;  in  the 
alleged  consideration,  but  not  of  the  breach;  like  action  for  money  had  and  received,  it 
and  in  an  action  on  a  policy  of  insurance,  will  operate  as  a  denial  both  of  the  receipt 
of  the  subscription  to  the  alleged  policy  l^  of  the  money  and  the  existence  of  those 
the  defendant,  but  not  of  the  interest,  of  ftcts  which  makes  such  receipt  by  the  de- 
the  commencement  of  the  risk,  of  the  loss,  fendant  a  xeceipt  to  the  use  of  the  plaintiff. 
4>r  of  the  alleged  compliance  with  warranties.  In  every  species  of  assumpsit,  all  matters 

In  actions    against   carriers  and    other  in  confession  and  avoidance,  including  not 

bailees,  for  not  delivering  or  not  keeping  only  those  by  way  of  discharge,  but  those 

goods  safe,  or  not  leturaing  them  on  re*  which  show  the  transactioB  to  be  either  void 
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Cvnt^  PUas. 

Waddilove 

»;. 

Baakett. 


The  defendant  entered  into  possession  of  the  premises  under  a  written 
agreement,  which  is  positive  in  its  terms  and  express  in  its  stimulations,  and  so 
fieu:  the  plea  of  non-assumpsit  was  completely  answered.  If,  therefore,  the 
defendant  desired  to  confess  and  avoid  the  demand,  it  is  manifest  by  the 
express  directions  of  the  new  rules,  that  a  special  plea  was  necessary.  The 
defendant  having  submitted  to  a  distress,  thereby  recognized  the  tenancy'. 
Pant  on  v.  Jones  (b)  ;  and  the  contract  being  admitted,  he  cannot  shew  a  new 
taking  in  direct  opposition  to  it.  The  effect  of  the  notice  from  the  mortgagee 
is  not  to  put  an  end  to  the  tenancy,  but  merely  relieves  the  defendant  from  a 
liability  to  pay  the  plaintiff.  So  in  the  example  put  of  a  warranty,  the  plea 
will  operate  as  a  denial  of  the  fact  of  the  warranty  having  been  given  upon 
the  alleged  consideration,  but  not  of  the  breach.  [Tindal,  C.  J. — ^That  is  an 
express  promise.  Here  it  is  an  implied  propaise.  You  must  prove  a  use  and 
occupation  by  the  leave  of  the  plaintiff,  but  the  evidence  on  the  other  side 
shews  that  it  was  by  the  permission  of  the  mortgagee.]  Edmunds  v.  Harris  (c) 
decided,  that  to  entitle  a  defendant  to  shew  that  the  time  of  credit  had  not 
expired,  he  must  plead  it  specially;  and  in  Bamett  v.  Glossop(d)  it  was  held 
that  a  defence  that  a  copyright  was  not  assigned  by  writing  must  also  be 
pleaded  specially. 


Bompas,  Seijt.,  contrd, — ^The  effect  of  the  mortgage  was,  to  take  the 
premises  entirely  out  of  the  power  of  the  mortgagor,  and  they  become  the 
property  of  the  mortgagee.  Moss  v.  Gallimore(e),  where  Lord  Mansfield  says, 
"  the  mortgagor  receives  the  rent  by  a  tacit  agreement  with  the  mortgagee, 
but  the  mortgagee  may  put  an  end  to  this  agreement  when  he  pleases."  The 
plea  operates  as  a  denial  of  the  facts  from  which  the  implied  promise  arises,  and 
the  examples  given  by  the  new  rules,  shew  that  this  evidence  was  admissible. 
In  Cousens  v.  Paddon(f)  it  was  held,  that  under  this  plea  the  defendant  may 
shew  that  the  goods  were  not  of  that  description,  or  the  labour  of  that  quality 
stipulated  for.     Bamett  v.  Glossop  is  distinguishable  from  the  present  case. — 

Cur,  adv,  vuU. 


Jan,  29th. 


Tindal,  C.  J.,  after  stating  the  facts  of  the  case,  proceeded  as  follows : — 
Whether  the  evidence  ought  to  have  been  admitted,  is  the  only  question 
that  has  been  raised  before  us.  It  does  not  appear  distinctly  upon  the 
evidence,  whether  the  money  claimed  by  the  plaintiff,  for  the  use  and 
occupation,  became  due  from  the  defendant  before  or  after  the  notice  given 
by  the  mortgagee;  or  whether  part  became  due  before,  and  part  after  the 
delivery  of  such  notice:  and  as  the  question  appears  to  us  to  call  for  a  differ- 
ent answer,  according  to  the  time  when  the  rent  became  due,  it  will  be  right 
to  consider  it,  first,  upon  the  supposition  that  all  the  rent  accrued  due  after 


or  voidable  in  point  of  law,  on  the  ground 
of  fraud,  or  otherwise,  shall  be  specially 
pleaded ;  ex,  gr,  infancy,  coverture,  release, 
payment,  performance,  illegality  of  consi- 
deration, either  by  statute  or  common  law, 
drawing,  indorsing,  accepting,  &c.,  bills  or 
notes  by  way  of  accommodation,  set-off, 
mutual  credit,  unseaworthiness,  misrepre- 


sentation, concealment,  deviation,  and  va- 
rious other  defences  must  be  pleaded. 


(b^  3  Camp.  372. 


2  Ado.  &  Ellis,  414.  The  authority 
of  this  case  is  doubted  in  Ta^ior  v.  Hittarm, 
1  Gale,  23. 

(rf)  1  Bing.  N.  C.  633.  S.  C.  Ante.  04. 

(r)  Doug.  283. 

if)  1  Gale  309. 


Barnltt. 
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{he  notice  given;  and  next,  that  all  or  part  of  the  rent  became  due  before     Com.  Pleas^ 
the  notice.  WamiTI^ve 

That  the  state  of  facts  offered  to  be  proved  would  have  constituted  a  defence 
in  law  to  the  plaintiff's  action,  under  the  plea  of  non-assumpsit,  before  the 
new  rules  were  in  force,  may  be  considered  as  decided  by  the  case  of  Pope  v. 
Biggig).  In  that  case  it  was  held,  that  as  to  all  the  rent  due,  both  the 
arrears  before  the  notice  given,  and  the  rent  which  fell  due  after  such  notice, 
the  occupier  of  the  land  who  had  been  let  into  possession  by  the  mortgagor, 
and  held  the  land  by  his  permission,  might  discharge  himself  as  to  him  by 
payment  to  the  mortgagee,  after  such  notice,  under  the  plea  of  nil  debet. 
And  indeed,  in  the  com^e  of  the  argument  before  us,  the  objection  has  not 
been,  that  the  tenant  cannot  be  allowed  to  set  up  this  defence  on  the  groimd 
that  he  would  be  disputing  his  landlord's  title,  but  simply  on  the  ground  that 
the  defence  ought  to  have  been  specially  pleaded;  whereas,  it  is  manifest,  that 
if  the  defence  itself  was  inadmissible  on  the  principle  above  referred  to,  it 
would  be  equally  inadmissible,  whether  put  upon  the  record  or  only  given  in 
evidence. 

Now  the  terms  of  the  rule  in  question,  so  far  as  it  applies  to  the  present 
case,  are  these:  "the  plea  of  non-assumpsit  shall  operate  only  as  a  denial  in 
fact  of  the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from 
which  the  contract  or  promise  alleged  may  be  impUed  by  law."  And  we  are 
of  opinion,  that,  with  respect  to  the  rent  which  becomes  due  for  use  and 
occupation  subsequent  to  the  notice  given  by  the  mortgagee,  the  evidence 
offered  was  admissible,  inasmuch  as  it  amounts  to  a  denial  of  a  matter  of  fact 
stated  in  the  declaration  from  which  the  promise  in  law  is  implied,  and  to 
nothing  more. 

The  action  is  brought  for  a  reasonable  satisfaction  given  by  the  statute 
1 1  Geo.  2,  c.  19,  8. 14,  for  the  use  and  occupation  of  land,  held  and  enjoyed  by 
the  defendant.  It  is  therefore  a  matter  of  fact  stated  in  the  declaration,  from 
which  the  promise  arises  by  operation  of  law,  "  that  the  defendant  held  and 
enjoyed  the  premises  in  question  by  the  permission  or  sufferance  of  the 
plaintiff."  For,  as  to  the  circumstance  on  which  considerable  stress  was  laid 
by  the  plaintiff's  counsel,  in  the  course  of  the  argument,  that  the  defendant 
entered  under  an  express  agreement  in  writing,  it  appears  to  a  majority  of  the 
judges  that  it  makes  no  difference  in  the  application  in  the  rule  of  pleading, 
for  it  is  only  one  mean  of  proof,  amongst  many  others,  that  the  occupation 
was  by  the  permission  of  the  plaintiff.  But  from  the  moment  the  mortgagee 
gave  notice  to  the  defendant  that  the  future  rents  were  to  be  paid  to  himself, 
it  follows,  from  the  relation  between  mortgagee  and  mortgagor,  so  fully 
explained  in  the  case  above  referred  to,  that  the  defendant  ceased  to  occupy  by 
the  permission  and  sufferance  of  the  mortgagor;  and  that  he  began  to  hold 
and  enjoy  by  the  permission  and  sufferance  of  the  mortgagee.  The  mortgagee 
might,  at  any  time  during  the  occupation,  without  giving  any  notice,  have 
ejected  the  defendant  from  the  possession;  and  the  efiect  of  that  notice  is, 
that  a  new  tenancy  is  created  between  the  occupier  and  the  mortgagee.  The 
notice  therefore  affords  proof  that  the  subsequent  holding  is  not  by  the 
permission  of  the  plaintiff,  as  alleged  in  the  declaration,  but  by  permission  of 
the  mortgagee;  and  such  holding  by  permission  of  the  mortgagee  is  not  a 

(g)  0  B.  &  Cress,  245. 
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Com,  Pleat,    confession  and  avoidance  that  he  held  by  permission  of  the  mortgagor  daring 
Wadoilove    ^^  fUBcn^'^  time  for  which  the  rent  became  due;  it  is  an  allegation  incoDsistent 
V.  therewith,  and  amounts  to  a  denial  of  it:  and  it  is  upon  that  principle  we  hold 

the  evidence  admissible  under  the  present  plea.  If,  therefore,  all  the  rent  bad 
become  due  after  the  delivery  of  the  notice,  we  should  have  held  the  evidence 
an  answer  to  the  action.  But  if  part  became  due  before,  we  think  the  aoBie 
construction  of  the  rule  of  pleading  does  not  apply  to  such  arrears  ahieady  due. 
For  as  to  those  arrears  the  occupation  has  already  taken  place;  and  sodi 
occupation  was,  in  fieict,  by  the  permission  and  sufferance  of  the  plaintiff, 
under  whom  the  defendant  was  let  into  possession.  The  mortgagor  bad  a 
right  of  action  against  the  defendant  up  to  the  time  when  the  notice  was 
,  given;  and  it  seems  to  us  to  be  difficult  to  maintain,  tha^  becanae  the 
mortgagee  afterwards  interferes  and  requires  the  rents  already  doe  firom  tiie 
occupier  to  be  paid  to  him,  the  character  and  consequences  of  thia  by-gone 
occupancy  can  thereby  be  altered,  or  that  this  right  of  action  whidi  has 
already  vested  in  the  plaintiff  can  thereby  be  taken  away.  As  to  thia  by-gooe 
rent,  we  think  this  evidence  does  not  amount  to  a  denial  of  the  allegataon  that 
the  occupation  was  by  the  plaintiff's  permission,  but  to  a  conlesaian  and 
avoidance  only,  viz.,  that  the  defendant  had  occupied  by  pemusaioii  and 
sufferance  of  the  plaintiff,  who  was  mortgagor  in  possession,  and  that  after 
the  rent  in  question  became  due  he  received  a  notice  from  the  mor^agee  (to 
whom  the  mortgagor  was  only  a  receiver  in  point  of  law),  requiring  him  to 
pay  over  the  rent  to  him  the  mortgagee,  and  thereby  had  determined  the 
authority  of  the  plaintiff  to  receive  the  rent.  With  respect,  therefore,  to  so 
much  of  the  rent,  we  think  there  is  no  answer  on  the  present  state  of  the 
pleadings.  On  the  whole,  therefore,  the  rule  for  a  new  tnal  moat  be  made 
absolute;  but  the  necessity  of  a  new  trial  may  possibly  be  avoided  by  the 
arrangement  of  the  parties,  to  whom  the  real  state  of  the  facts  ia  wc£ 
known. 

Rule  ahabliite. 


•/•».  18^  Grace  v.  Morgan, 

InanKtionfor  fllHIS  was  an  action  for  taking  a  malidous  and  excessive  distress,  tried 

dittreM,  the  before  Littledak,  J.,  at  the  last  assizes  for  Surrey.  It  was  in  evidence  that 

SbcSJct  hu""°*  *^®  plaintiff  had  previously  brought  an  action  of  replevin,  to  recover  the  goods 

ezifmcMttaa  distrained,  which  had  been  stayed  by  consent  between  the  partiea.     Tlie 

mTftnd  dioat.  plaintiff  having  proved  his  case,  the  jury  returned  a  verdict  for  20/.  12t.,  which 

iocomd  in  an  included  the  costs  of  the  replevin  suit,  as  taxed  by  the  officer  of  the  ooort,  be- 

vin  which  tween  the  parties,  but  did  not  include  the  extra  costs  as  between  attorney  and 


K^^rfT***       client  which  were  paid  by  the  plaintiff  to  his  attorney. 


thecoods 

diiCraiD«l«  g^  Hughes,  in  pursuance  of  leave  reserved  by  the  learned  judges  obtained  a 

nik  fUsi  to  increase  the  verdict  by  the  amount  of  the  extra  coats. 

WaiUnger  showed  cause.    The  extra  costs  cannot  be  recovered.    Hie  right 
to  recover  extra  costs  was  considered  in  Hodgea  w.  E^rl  of  LkkfieU,  (^ 

(a)  1  BlDg.  N.  C.  501 ;  S.  C.  ante,  43. 
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There  the  vendor  of  an  estate  had  filed  a  bill  in  equity  against  the  vendee    Com.  PUat. 
to  compel  a  specific  poformance  of  the  contract,  and  the  bill  being  disnussed        Oback 
with  coets,  the  vendee  received  taxed  costs ;   and  it  was  held  in  an  action  «- 

brought  by  the  vendee  against  the  vendor,  to  recover  damages  for  not  making 
a  good  title,  that  the  extra  costs  reasonably  incurred  by  the  vendee  as  between 
solicitor  and  dient,  in  defending  the  suit  in  equity,  were  not  recoverable.  In 
Simdair  v.  Eldred  (ft),  and  Webber  v.  Nicholas  (c),  extra  costs  were  held  not  to 
be  recoverable.  Jenkine  v.  Biddulph  (d),  is  quite  in  point  vrith  the  present  case. 
There  it  was  held,  that,  in  an  action  against  the  sheriff  for  a  false  return,  extra 
Goete,  incurred  in  setting  aside  an  outlawry,  could  not  be  recovered. 

Plati  and  Hughei,  emUrti, — ^When  one  commits  a  wrong  against  another, 
the  law  obliges  the  wrong-doer  to  give  a  full  indemnity  for  the  consequences 
of  his  act.  It  operates  like  a  contract  of  indemnity.  Here  the  plaintiff  was 
Gompelled  to  bring  an  action  of  replevin  to  recover  his  goods ;  but  in  Hodges  v. 
Earl  of  Lichfield  (e),  the  filing  a  bill  in  equity  was  one  degree  removed  from 
the  ordinary  course  of  transactions  of  that  kind ;  and  that  distinction  is  taken  by 
Timdal,  C.  J.,  in  giving  judgment.  Sandbach  v.  nomas  (/)  is  exactly  in  point. 
That  was  an  action  for  maliciously  holding  the  plaintiff  to  bail :  it  was  objected 
that  the  plaintiff  was  not  entitled  to  recover  beyond  the  taxed  costs  in  the 
action ;  but  Lord  Ellenborough,  C.  J.,  said — "  If  by  your  act  you  subject  a 
party  to  a  legal  liabiUty  to  pay  a  sum  to  another,  you  must  indenmify  him 
against  such  expenses :  if  it  were  otherwise,  it  would  come  to  this,  that  an 
attorney  could  not  maintain  an  action  against  his  client  for  the  extra  costs.*' 
In  Nowell  v.  Roake  (g),  costs  in  error  as  between  attorney  and  client  were 
allowed  in  an  action  for  mesne  profits,  as  part  of  the  damages  which  the  plain* 
tiff  had  sustained." 

Cur.  adOs  vult. 

TiNDAL,  C.  J. — ^This  was  an  action  on  the  case,  brought  against  the  defend- 
ant for  a  vexatious  and  excessive  distress ;  and  the  only  point  argued 'before  us 
has  been,  whether  the  plaintiff  should  be  at  liberty  to  add  to  the  damages  given 
by  the  jury,  the  amount  of  the  extra  costs  in  a  former  action  of  replevin,  which 
the  plaintiff  had  brought  in  respect  of  his  goods  distrained,  and  in  which  the 
proceedings  had  been  stayed  by  consent,  and  the  amount  of  the  taxed  costs 
had  been  received  by  the  plaintiff  from  the  defendant  before  the  present  action 
was  commenced. 

It  has  been  argued,  that,  upon  general  principle,  the  plaintiff  is  entitled  to 
a  complete  indemnification  for  all  the  necessary  and  immediate  consequences  of 
the  wrong^  and  vexatious  act  of  the  defendant ;  and  that  it  is  impossible  to 
say  that  he  receives  such  indenmity  if  he  is  obliged  to  bear  the  loss  of  those 
coets  which  were  necessarily  exp^ided  by  him  in  prosecuting  that  suit,  but 
which  have  not  been  allowed,  as  between  himself  and  the  adverse  party,  by  the 
taxing  officer. 

But  whatever  might  have  been  our  opinion  if  the  matter  were  res  integra, 
we  feel  ourselves  bound  by  the  decision  of  this  Court  in  the  case  of  Jenkins  v. 

4  Taunt.  7.                                                  (e)  1  Bing.  N.  C.  601 ;  8,  C.  ante,  43. 
■  "^        (>)  1  ' 


(c)  1  Ryan  &  Moody,  420.  (/)  1  Stark.  N.  P.  C.  300. 

(d)  4  Bing.  160.  (g)  7  B.  &  Crew.  404. 
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Biddulph  (g).  In  that  case,  which  was  an  action  against  the  sheriff  for  a  false 
return  of  non  est  inventus,  in  consequence  of  which  the  plaintiffs  were  outlawed, 
this  Court  held  that  they  were  not  entitled  to  recover  the  extra  costs  of  the 
outlawry ;  and  the  taxed  costs  of  the  outlawry  having  been  paid  before  the 
action  was  brought,  a  nonsuit  was  directed  to  be  entered. 

It  may  be  observed  that  all  the  cases  rehed  on  by  the  plaintiff,  as  authority 
that  the  full  costs  of  the  former  action  are  recoverable  in  a  subsequent  suit  for 
vexatiously  prosecuting  the  former  action,  are  cases  where  there  has  been  no 
taxation  of  costs  in  the  former  action ;  such  as  ejectment,  where  the  judg- 
ment was  obtained  by  default  against  the  casual  ejector ;  or  formedon,  where 
there  are  no  costs  given  in  the  action  itself;  or  upon  a  writ  of  error,  where  no 
costs  are  given ;  in  which  cases  the  plaintiff  must  recover  his  full  expenses,  if 
he  is  entitled  to  recover  any. 

But  in  ejectment,  where  the  action  has  been  defended,  and  the  costs  taxed, 
he  is  not  allowed  to  recover  the  extra  costs  in  a  subsequent  action.  Doe  v. 
Davis  (h). 

There  is  only  one  case  that  has  been  cited  in  opposition  to  the  principle 
above  laid  down,  namely,  that  of  Sandbach  v.  TTiomas  (i),  but  whatever  respect 
is  due  to  the  opinion  of  the  very  eminent  judge  who  tried  the  cause,  we  cannot 
think  it  sufficient  to  outweigh  the  authorities  to  which  we  have  referred. 

Rule  discharged. 


(g)  4  Bing.  160. 
(h)  I  Esp.  358. 


(i)  1  Stark.  N.  P.  C.  306. 


Jan.  29M. 

In  an  action 
for  boftrd  found 
the  defendant*^ 
wife,  and  non- 
assumpsit 
pleaded,  a  legal 
arbitrator  re- 
ceived evidence 
thftt  the  wife 
had  been  guilt/ 
offtdulterjr, 
and  made an 
award  for  the 
defendant : 
upon  an  appli- 
ration  to  set 
aside  the 
award,  upon 
the  ground  that 
the  defence 
ought  to  have 
been  specially 
pleaded,  the 
Court  refused 
to  interfere. 


SyMES   V.    GOODFELLOW. 

ri^HIS  was  an  action  of  assumpsit  for  board  and  lodging  found  and  provided 
for  the  defendant's  wife.  Plea,  Non-assumpsit.  The  cause  was  re- 
ferred by  order  at  nisi  prius  to  a  barrister,  who  made  an  award  in  favour  of 
the  defendant,  it  having  been  proved,  after  an  objection  taken  to  the  admissi- 
bility of  the  evidence,  that  the  plaintiff  was  cognizant  that  the  wife  bad  been 
guilty  of  adultery.  Crowder  obtained  a  rule  nisi  to  set  aside  the  award,  upon 
the  ground  that  the  evidence  of  adultery  by  the  wife,  was  inadmissible  mider 
the  plea  of  non-assumpsit. 

Wilde,  Seijt.,  showed  cause. — It  is  not  necessary  to  consider  whether  this 
was  a  defence  which  ought  to  have  been  specially  pleaded,  for  the  admission 
of  the  evidence  was  a  question  of  law  entirely  for  the  discretion  of  the  arbitra- 
tor. The  rule  that  the  arbitrator's  decision  is  final,  is  now  extended  to  the 
case  of  a  lay  arbitrator.     Jiq)p  v.  Grayson  (a). 

Crowder,  contrct.^—A  foreign  issue  has  been  raised  which  was  never  referred, 
and  the  plaintiff  was  taken  by  surprise ;  therefore  the  arbitrator  has  exceeded 
his  authority,  and  in  that  case,  the  Court  will  interfere. 

TiNDAL,  C.  J. — In  whatever  way  the  case  is  put,  it  is  the  same  thing 
whether  the  objection  arises  on  the  admission  of  improper  evidence  or  from 


(a)  1  Cr.  M.  &  R.  523. 
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the  state  of  the  pleadings.     It  may  not  be  so  clear  that  this  ought  to  have  been  Com.  Plea». 

pleaded ;  and  if  a  doubtful  point  arises,  the  Court  will  not  interfere  with  the  symes 

discretion  of  the  arbitrator,  who  was  in  this  case  a  man  of  law,  and  his  law  v- 

must  be  taken  for  better  and  for  worse.  Goodfbllow. 

BosANQUET,  J. — ^The  arbitrator  has  not  awarded  upon  anything  which  was 
not  in  the  cause. 

The  other  judges  concurred. 

Rule  discharged. 


Chapman  r.  Gatcombe.  jan.  2dth. 

A  SSUMPSrr  for  tithes  arising  from  land  in  the  occupation  of  defendant.  The  owner  in 

The  cause  was  tried  before  Coleridge,  J.,  at  the  last  assizes  for  Somerset,  JhcTliftSTpur- 

It  was  in  evidence,  that  one  William  Gatcombe  was  formerly  the  owner  in  fee  of  ^f^^^.  <*"« 

the  lands  out  of  which  the  tithes  issued,  and  that,  in  1815,  he  purchased  the  thereout  of  the 

tithes  from  the  lay  impropriator.      In  April,   1816,  the  defendant  married  {"^ '?'*?'*  j'" 

Joseph  Gatcombe,  the  son  of  William  Gatcombe,  who,  by  a  deed  of  lease  and  conVejed  the 

release,  conveyed  the  same  lands  to  certain  trustees,  to  the  use  of  his  said  son  u  toiretheiMiith 

Joseph  for  life,  with  remainder  to  the  use  of  the  defendant,  in  bar  of  dower,  all  wayg,  eMc- 

The  following  general  words  followed  the  description  of  the  parcels  of  land  S^ofumentB**' 

described  in  this  conveyance,  "  Together  with  all  houses,  out-houses,  edifices;  l^^eiitamenu^ 
_    .  "^  and  Appufte- 

buildings,  ways,   paths,  passages,  waters,  watercourses,  easements,  profits,   nancei  whatio- 

commodities,  advanta£:es,  emoluments,  hereditaments  and  appurtenances  whatso-  ^^^  '®  '1*® . 

ever,  to  the  said  premises  belonging,  or  in  anytatse  appertaining,  and  the  reversion  belonging  or 

and  reversions,  &c.,  and  all  the  estate,  right,  title,  interest,  use,  trust,  posses-  JJSS^Sf  th"*' 

sion,  freehold,  inheritance,  reversion,  possibility,  property,  challenge,  claim,  estate,  right, 

and  demand  whatsoever,  either  at  law  or  in  equity,  of  him  the  said  W.  Gat-  fjeehold*^- 

combe,  therein  or  thereto,  or  to  any  part  thereof.      The  plaintiff  shewed  that  heritance,  pos- 

he  was,  in  right  of  his  wife,  the  heir  of  W.  Gatcombe,  who  died  in  1817.    For  Jl^riy/elalm" 

the  defendant  it  was  contended,  that,  upon  the  death  of  her  husband  in  1820,  *j»d  demand 

she  became  entitled  to  the  tithes  under  the  general  words  contained  in  the  w.  O.  (the 

deed  of  1816.     The  learned  judge  was  of  opinion  that  the  tithes  did  not  pass  S^"?^ '^  *f**f  m 

by  that  deed,  and  a  verdict  was  found  for  the  plaintiff.  ^Held^  that 

tithee  did  not 
pass  bj  this 
Erie  obtained  a  rule  nisi  to  set  aside  the  verdict,  and  to  enter  a  nonsuit,  in  confeyance. 

pursuance  of  leave  reserved. 

Crowder  and  Kinglake  shewed  cause. — ^The  tithes  are  a  distinct  inheritance 
from  the  land  out  of  which  they  issue,  and  unless  they  are  expressly  named  in 
the  grant,  they  wiH  not  pass.  Thus,  in  Shep.  Touch.  78,  it  is  said,  "  But  if 
the  exception  be  of  another  thing  than  the  thing  granted,  as  if  one  grant  a 
manor  or  land,  excepting  12rf.  or  excepting  the  tithes,  these  exceptions  are 
void."  It  is  true  it  may  be  said  that  tithes  are  an  hereditament,  but  the 
word  "  hereditament "  used  in  the  conveyance  refers  to  the  land  which  is 
before  described.  In  Bone  v.  Bishop  of  Norwich  (a),  it  is  said,  that  tithes, 
being  spiritual  things,  cannot  pass  as  an  appurtenance  to  a  grange,  for  they  are 

(a)  1  Eagle  &Y.  331. 
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^^"Hi^^'  of  diBtijict  naturee.  In  PriddU  and  Nappef's  caae  {b),  it  is  aaid,  "  Dmmm  part, 
Cbapmav  which  we  call  tythes.  is  an  ecclesiastical  inheritance  collateral  to  the  estate  of 
Oatcombx.  ^  ^"*^'  *^*^'  *^^"^  proper  nature,  due  only  to  an  ecclesiastical  pcfson  by 
the  ecclesiastical  law,  and,  therefore,  no  nnity  of  possession  can  estiagiiidi  fx 
suspend  them,  but  they,  notwithstanding  any  unity,  remain  tM  esse,  so  that  they 
may  be  demised  or  granted  to  any  spiritual  man,  notwithstanding  any  such  sus- 
pension." And  Stile  and  Miller' 8  case  (c),  is,  "  Tithes  are  not  things  issuing 
out  of  lands,  nor  any  secular  duty,  but  spiritual,  and  if  the  parson  doth  re- 
lease to  his  parishioner  all  demands  in  his  lands,  his  tithes  thereby  are  not  ex- 
tinct." Phillips  V.  Jones  (d),  is  directly  in  point.  There  the  Court  said 
'*  that  the  release  did  not  convey  all  the  hereditaments  described  in  the  lease, 
but  only  the  hereditaments  belonging  to  the  messuages  and  lands  before  de- 
scribed in  the  release  itself,  and  that  tithes  were  not  hereditaments  belonging 
to  land,  but  were  separate  subject  of  tenure>  and  must  be  held  by  a  differeot 
title."  And  Richards,  B.,  in  Attorney-General  v.  Lord  Eardley  (e),  observes* 
"  The  Crown  by  this  instrument  passes  all  these  parcels  of  lands  and  also  all 
and  singular  other  grounds,  lands,  tenements,  and  hereditaments,  parcel  of  the 
10,000  acres  in  Peterborough  Level,  Those  well-known  words  could  not,  as  I 
conceive,  per  se,  pass  tithes,  which,  no  doubt,  are  a  particular  species  oi  pro- 
perty, for  they  do  not  belong,  nor  are  they  appurtenant  to  land :  they  are 
collateral  to  the  land,  and  are  qmte  distinct  from  it."  In  Eagle  on  Tithes,  28, 
it  is  said  "  that  tithes  are  so  distinct  from  the  land  that  they  are  freehold 
estates,  whatever  may  be  the  tenure  of  the  lands  in  respect  of  which  they  are 
payable ;  and,  therefore,  the  proprietor  of  tithes  of  the  annual  value  of  40^., 
arising  out  of  copyhold  lands,  is  entitled  to  vote  as  a  freeholder  at  county 
elections."     Carey's  case  (/)  shows  that  tithes  are  parcel  of  a  rectory. 

Erie,  contrH. — ^The  question  is,  what  yras  William  Gatcombe's  intention  when 
he  conveyed  the  premises.  There  can  be  no  doubt  but  that  he  mtended  to 
pass  the  tithes.  It  is  not  contended  that  they  would  pass  as  appurtenant  to 
the  land,  and  therefore  the  authorities  cited  on  the  other  side  need  not  be  im- 
pugned ;  but  it  is  dear,  upon  taking  the  whole  conveyance  together,  that  the 
grantor  intended  to  convey  the  estate  in  as  liill  and  ample  a  manner  as  he  held  it 
himself.  He  conveys  '*  all  his  estate,  right,  title,  mterest,  use,  trust,  possession, 
freehold,  inheritance,  reversion,  possibility,  property,  challenge,  daim  and  de- 
mand whatsoever,  either  at  law  or  in  equity,  therein  or  thereto."  Now,  if  the 
grantor  had  parted  with  the  legal  interest  in  the  land  before  he  made  the  set- 
tlement, the  tithes  would  have  passed.  ITindal,  C.  J. — Because  the  Court 
must  have  given  some  effect  to  the  deed.]  In  Dowse  v.  Reeve  (g),  the  pro- 
ceedings in  a  recovery  were  amended  by  inserting  the  tithes  arising  oat  of 
certain  lands,  upon  an  affidavit  which  set  out  the  vouchee's  title  to  the  tithes, 
and  stating  his  intention  to  have  passed  all  his  interest  in  the  premises ;  and 
it  also  appearing  that  the  word  "  hereditaments  "  was  in  the  deed  to  lead  the 
uses.  In  Ongley  v.  Chambers  (h),  under  a  demise  of  the  rectory  of  M.,  with 
the  messuages,  lands,  &c.,  thereunto  belonging,  it  was  held  that  lands  passed 
which  had  been  acquired  by  the  owners  of  the  rectory  before  1632,  and  which 

i6)  11  Rep.  13  a.  (/)  1  Leonard,  281. 

c)  1  Leonard,  900.  (g)  2  Boa.  ft  P.  578. 

d)  3  Boi.  k  p.  363.  (A)  I  Bin^.  483. 
e)  8  Price,  70. 


Oatcombx. 
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hui  been  always  afterwards  occupied  with  the  rectory.  The  Attcmey^Generd  dun.  Pleat. 
▼.  LordEardleff  (t)  was  a  case  between  the  crown  and  a  subject ;  but  here  the  Chapmak 
rights  of  the  crown  are  not  at  stake.  Norbury  ▼.  Meade  (j)^  where  a  grant  of 
land  was  made  by  one  who  was  also  owner  of  the  tithes,  it  was  held  that  the 
land  passed  free  from  the  pa3mient  of  tithes. 

Tekbal,  C.  J. — ^Tlie  rule  fbr  entering  a  nonsuit  must  be  discharged.  The 
question  is,  whether  the  tithes  passed  by  the  conveyance  by  lease  and  release 
of  1816,  because  if  they  did  pass,  this  action  cannot  be  maintained.  Looking 
at  the  deed  and  at  the  cases  which  have  been  cited,  I  am  of  opinion  that  the 
tithes  did  not  pass.  The  definition  of  tithes,  as  stated  in  11  Rep.  13,  is  "  an 
ecclesiastical  inheritance,  collateral  to  the  estate  of  tiie  land,  and  of  their  pro* 
per  nature  due  only  to  an  ecclesiastical  person,  by  the  ecclesiastical  law ;"  and 
although  it  appears  from  that  case  that  they  are  an  incorporeal  hereditament, 
yet  I  do  not  think  that  diere  are  any  words  sufficient  to  include  them  in  this 
deed.  The  conveyance  is  of  a  house  and  certain  lands,  which  are  described, 
and  then  follows  diese  general  words, — "  together  with  all  easements,  profits, 
commodities;  advantages,  emoluments,  hereditaments,  and  appurtenances  what- 
soever to  the  same  premises  belonging  or  appertaining,"  and  the  words  "  to 
die  same  premises  belonging  or  appertaining/'  overrules  the  word  "  heredita- 
ments" as  well  as  the  other  general  words ;  the  question,  therefore,  is,  whe- 
ther the  expression  "  hereditaments  to  the  same  premises  belonging  or  apper- 
taining" will  convey  die  tithes,  for  the  general  words  which  follow  those  al- 
ready mentioned,  do  not  carry  the  meaning  of  the  grantor  farther. 

It  appears  that  the  owner  of  the  land  had  purchased  the  inheritance  of  the 
tithes,  and  at  the  time  of  making  the  conveyance  in  1816,  he  had  two  separate 
inheritances,  consisting  of  the  land  and  the  tithes ;  for  it  is  clear,  by  the  case 
in  Moore,  50,  sec.  151 ,  that  the  union  of  seisin  would  not  exting^sh  the  tithes. 

If,  therefore,  the  tithes  were  not  extinguished,  they  could  not  pass  by  the 
deed,  unless  they  were  conveyed  by  apt  and  proper  words.  There  is  a  case  of 
Parkyns  v.  Hinde,  (k)  which  \s  very  strong  to  show  the  strictness  of  the  rule 
as  to  the  conveyance  of  tithes.  In  that  case  the  parson  of  B.  leased  all  his 
glebe  land  for  ninety-nine  years,  rendering  13/.  4s.  rent  for  all  exactions  and 
demands,  and  then  his  successor  sued  for  the  tithes  of  the  land,  and  it  might 
have  been  thought  tiiat,  as  against  the  rector,  tithes  would  not  have  been  pay- 
able ;  but  Wray  said  "  the  parson  shall  have  tithes  against  his  lessee,  and  the 
words  here  shall  be  no  discharge ;  for  these  tithes  arise  and  accrue  after,  and 
are  not  things  issuing  out  of  the  land,  but  collateral,  and  due/sre  iwmo,  and 
therefore  cannot  be  discharged  but  by  special  words."  In  Carey's  case,  (/)  a 
man  granted  sUum  Rectorue  cum  decimis  eidem  pertinent  habend  situm  predict 
CUM  snis  perttnentiis  for  twenty  years,  and  because  the  tithes  were  not  expressly 
named  in  the  habendum,  it  was  objected  that  they  did  not  pass  for  the  whole 
term,  but  it  was  held  that  the  tithes  were  parcel  of  the  rectory,  and,  there- 
fore, for  the  nearness  between  them,  the  tithes  would  pass,  together  with  the 
rectory.  In  Grubbmn  v.  Grate,  (m)  where  there  was  a  lease  of  a  chapel,  with 
its  appurtenances,  it  was  hdd  that  the  tithes  were  not  appendant  to  the  chapel* 


(i)  8  Price,  39.  (/)  1  Leon.  281 

l;)3BUgh,243.  («)  T  "  "  *    ~ 

(k)  Cro.Eliz.16K 
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These  cases  show  how  close  and  nice  the  Courts  have  been  in  considenng 
conveyances  of  this  species  of  property.  Btme  v.  The  Bishop  of  Normck,  {n) 
is  a  case  which  governs  the  present :  there  it  was  held,  that  tithes  shall  not 
pass  as  appurtenant  to  a  grange,  because  they  are  of  several  natures,  except, 
as  Winch  said,  that  the  grange  is  the  glebe,  for  if  it  is,  then  the  rectory  may- 
pass  by  this  name.  In  Lord  Norhury  v.  Meade,  (o)  the  circumstances  of  the 
case  leave  it  open  to  an  inference,  whether  some  other  deed  was  not  passiagin 
Lord  RedeadaWs  mind :  he  says,  *'  It  appeared  from  the  evidence,  that  both 
the  rectory  and  the  lands  came  to  Sir  John  Packington,  and  that  Sir  John 
Packington  having  the  rectory,  granted  the  lands.  When  he  conveyed  the 
lands,  could  he  not  convey  them  as  he  held  them.  Is  it  probable  that  he  con- 
veyed them,  subject  to  tithes,  holding  them  himself  not  subject  to  tithes, 
though  he  might,  if  he  thought  fit,  have  made  a  separate  demise  of  the  tithes 
and  of  the  land."  It  has  been  urged,  that  we  ought  to  consider  the  situatitm 
and  intention  of  the  grantor  when  he  executed  the  deed ;  but  it  seems  to  me, 
that  the  cases  are  too  strong  to  entitle  the  defendant  to  set  aside  this  Terdict. 

Park,  J. — ^With  the  exception  of  the  supposed  opinion  of  Lord  Redesdak, 
in  Lord  Norhury  v.  Meade,  (o)  all  the  cases,  from  Leonard  downwards,  are 
uniform  in  holding,  that  by  such  a  conveyance  as  the  present,  the  tithes  would 
not  pass.  There  may  be  cases  where  the  word  hereditament  may  include 
tithes,  but  here  it  is  connected  with  the  expression  "  to  the  said  premises  be- 
longing or  appertaining." 


Gaselbb,  J. — ^The  cases  are  all  one  way,  and  I  agree  that  this  rule  must  be 
discharged. 

BosANQUET,  J. — ^The  question  is,  whether  the  tithes  passed  by  the  deed  erf 
1816.  There  has  not  been  such  a  length  of  enjoyment  in  this  case  as  to  war- 
rant a  presumption  that  there  has  been  a  separate  conveyance  of  the  tithes, 
which  seems  to  me  was  the  case  in  Lord  Norhury  v.  Meade,  (o)  There  it  ap- 
peared that  the  title  to  the  tithes  and  the  land  was  both  originally  in  the 
crown,  and  both  were  conveyed  to  Sir  John  Packington,  and  from  him  to  a 
party  under  whom  the  defendant  claimed,  by  a  conveyance  in  which  the  tithes 
were  not  mentioned,  but  the  defendant  and  those  under  whom  he  claimed  had 
been  so  long  in  the  enjoyment  of  the  tithes,  that  it  was  reasonable  to  suppose 
that  Sir  John  Packington  had  made  another  conveyance.  That  is  the  interpre- 
tation which  I  put  on  the  opinion  delivered  by  Lord  Redesdale,  Did  the  tithes 
then  pass  by  the  deed  ?  The  word  hereditaments  is  accompanied  by  other  ge- 
neral words,  which  are  all  confined  to  the  expression  "  to  the  said  premises  be- 
longing or  appertaining;"  and  it  is  quite  clear  that  tithes  do  not  appertain  to 
the  land.  The  other  general  words  which  follow  are,  "  and  the  reversion,  and 
reversions,  and  all  the  estate,  right,  title,  interest,  use,  trust,  possession,  free- 
hold, inheritance,  reversion,  possibility,  property,  challenge,  claim,  and  demand 
whatsoever,  of  him  the  said  Gatcombe,  therein  or  thereto;**  and  these  words 
are  not  applicable  to  the  word  hereditaments,  but  to  the  land,  which  is  the 


(»)  Winch,  72. 


(o)  3  Blig^h,  261 . 
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«ubject  of  the  conveyance.     Under  these  circumstances,  I  am  therefore  of    Com.  Pleat, 
opinion,  that  the  tithes  did  not  pass  hy  the  deed.  Chapman 

Rule  discharged.  v. 

Gatcombe. 


James  v.  Salter  and  another.  •^««-  28M. 

"OEPLEVIN. — ^The  declaration  stated  that  the  defendants,  on  &c.,  in  the  1.  An  annuity 

parish  of  Ufculme,  Devon,  in  a  certain  dwelling-house,  farm,  &c.,  took  5o*part  o^ which 

goods  and  chattels,  to 'wit,  twenty  ton  weight  of  straw,  &c.,  and  unlawfully  has  evei  been 

detained  the  same  against  sureties  and  pledges  until  &c.,  wherefore  the  said  in^nuiunt,  is 

plaintiff  saith  that  he  was  injured,  and  had  sustained  damage,  &c.  not  within  the 

«^,*,         ^,.,.       •*.,  ,         ,,         ,        ,^     ,  -  .  provisions  of 

The  defendant  Salter  m  his  own  nght  avowed,  and  the  other  defendant,  as  ms  3  &  4  W.  4, 

bailiff,  acknowledged  the  taking  the  goods  and  chattels  in  the  declaration  %V,^l^^'^ 

mentioned  in  the  said  dwelling-house,  farm,  &c.,  because  they  said  thbt  the  said  tlierefore,  not- 

dwelling-house,  form,  &c.,  in  which  &c.,  heretofore  to  wit,  on  the  10th  of  J^o^/mcuIm, 

November,  1804,  were  the  freehold  premises  of  one  John  Salter,  since  deceased,  the  arrears 

late  fiather  of  the  said  defendant  John  Salter,  and  continued  so  until  and  at  the  ^Jy  be "eSil^ 

time  of  the  decease  of  the  said  John  Salter,  and  the  taking  the  said  goods  and  vered  by  dis- 

chattels  as  in  the  declaration  mentioned,  was  done  under  and  in  pursuance  of  lapteofmore 

a  certain  power  contained  in  the  last  will  and  testament  of  the  said  John  ^^'■'>  *'*"*T. 

«»  1  i»  J  \      t*    -%     f    A  1  rti^^    f  •  •  1  •  years  from  the 

Salter,  deceased,  bearing  date  the  3rd  of  August,  1800,  for  raismg  and  paying  death  of  the 

a  certain  annuity,  yearly  rent,  or  sum  of  30/.,  given  and  bequeathed  in  and  by  *"^*^®'' 
the  said  will  to  the  said  defendant  John  Salter,  and  charged  and  chargeable  on  wV^i  madTpay^ 
the  said  freehold  premises  of  the  said  John  Salter,  deceased,  and  because  the  <»ble  by  will, 
sum  of  870/.  arrears  of  the  said  annuity,  yearly  rent,  or  sum  of  30/.  accruing  leasehold 
due  at  Christmas  day  last  was  behind  and  unpaid  for  the  space  of  twenty  days  f****"  belong- 
after  the  said  Christmas  day,  and  the  same  having  been  lawfully  demanded  taror,  and  if  * 
and  not  paid,  he,  the  defendant,  John  Salter,  in  his  own  right,  well  avowed,  ''j^**  ***,"« 
and  the  other  defendant  as  bailiff  to  the  said  defendant  John  Salter,  weU  dent  to  satisfy 
acknowledged  the  taking  the   said  goods  and  chattels  in  the  declaration  JherTout  of  the 
mentioned,  to  satisfy  the  said  arrears,  according  to  the  purport,  tenor,  and  'esutor's  free- 
effect  of  the  said  will,  and  this  the  said  defendants  were  ready  to  verify,  &c.  i/eitTiiM^ 

against  the 

Pleas  in  bar. — First,  that  the  said  John  Salter,  deceased,  in  and  by  his  said  last  xfiM  was  not 

will  and  testament,  ordered  and  directed  that  the  said  annuity,  or  yearly  rent,  «^*P  primA 

or  sum  of  30/.  thereby  bequeathed  to  the  said  defendant  John  Salter,  should  that  the  testator 

be  paid  and  payable  out  of  certain  leasehold  premises,  to  wit,  his  undivided  ^1*^^  '*i****il*\d 

moiety  or  halfendeal  of  certain  leasehold  estates,  called  Aston  s  and  ChappePs,  estates, 
otherwise  Elford,  and  did  in  and  by  the  said  last  will  and  testament  charge 
the  said  leasehold  estates  to  and  with  the  payment  of  the  said  annuity,  yearly 
rent,  or  sum  of  30/.  accordingly,  and  did  thereby  declare,  that  in  case  the  said 
annuity,  yearly  rent,  or  sum  of  30/.,  or  any  part  thereof,  should,  at  any  time, 
during  the  life  of  the  said  John  Salter  be  behind  and  unpaid  for  the  space  of 
twenty  days  next  after  or  over  any  or  either  of  the  periods  or  days  of  payment 
whereon  the  same  was  therein  directed  to  be  paid,  being  lawfully  demanded, 
and  then  not  paid,  that  then  and  so  often  it  should  and  might  be  lawful  to 
and  for  the  said  John  Salter  to  enter  upon  the  said  premises,  Uiereby  charged 
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Com.  Pleat,  with  the  said  annuity,  and  to  distrain  for  the  same  or  so  much  thereof  as 
5][J^        should  he  so  in  arrear.     And  the  said  testator  did  therehy  further  declare, 

V. that  in  case  the  said  moiety  or  halfendeal  of  the  said  leasehold  estates  should 

prove  insufficient  to  discharge  the  said  annuity  of  30/.,  then  that  such 
deficiency  should  he  made  up  out  of  the  rents  and  profits  of  his,  the  said 
testator's,  freehold  premises,  situate  in  the  county  of  Devon;  and  the  said 
testator  did  therehy  also  in  that  case  charge  the  same  and  every  part  thereoi 
to  and  with  the  payment  of  such  deficiency,  and  give  unto  the  defendant, 
John  Salter,  in  case  of  the  non-payment  thereof,  upon  the  said  days  or  tames 
therein  before  mentioned,  such  and  the  like  powers  of  distress  for  the  recovery 
of  the  arrears  of  the  said  annuity  upon  the  said  freehold  premises,  as  was 
thereinbefore  by  him  given  to  the  defendant,  John  Salter,  in  that  beludf,  upon 
his,  the  said  testator's,  leasehold  estate.  And  the  said  plaintiff  further  saitfa, 
that  the  said  testator  did  not,  by  his  last  will  and  testament,  further  or 
otherwise  charge  the  said  annuity  on  his  freehold  premises  or  any  part 
thereof.  And  that  the  said  testator  afterwards,  to  wit,  on  the  1st  day  of  May, 
1805,  died  possessed  of  the  said  moiety  or  halfendeal  of  the  said  leasehold 
estates  in  the  said  wiU  mentioned,  without  revoking  or  altering  his  said  wiQ, 
and  that  the  said  moiety  or  halfendeal  of  the  said  leasehold  estates  in  the  said 
will  mentioned,  at  the  time  of  the  decease  of  the  said  testator  was,  and  from 
thenceforth  and  hitherto  remained  and  continued  and  still  is  sufficient  to 
discharge  the  said  'annuity,  yearly  rent,  or  sum  of  30/.  in  the  said  wiO 
mentioned.     And  this  he,  the  said  plaintiff,  was  ready  to  verify,  &c. 

Second  Plea, — ^And  for  a  further  plea  to  the  said  avowry  and  cognizance, 
the  plaintiff  saith,  that  the  said  distress  in  the  said  avowry  and  cognizance 
mentioned,  was  not  made  at  any  time  within  twenty  years  next  after  the  time 
at  which  the  right  to  make  a  distress  for  arrears  of  the  said  annuity,  yearly 
rent,  or  sum  of  30/.,  first  accrued  to  the  said  defendant,  John  Salter.  And 
this  he,  the  said  plaintiff,  was  ready  to  verify,  &c. 

Replication  to  the  first  Plea. — ^Ilie  defendants  say,  that  the  said  testator  did 
not  die  possessed  of  the  said  moiety  or  halfendeal  of  the  said  leasehold  estates 
or  any  part  thereof,  in  manner  and  form  alleged. 

To  the  second  Plea. — So  far  as  the  same  relates  to  the  585/.,  (part  of  the 
money  in  the  avowry  and  cog^nizance  mentioned,)  that  the  said  distress  was 
made  within  twenty  years  next  after  the  time  at  which  the  right  to  make  a 
distress  for  the  said  sum  of  585/.,  and  every  part  thereof,  being  arrears  oi  the 
said  annuity,  yearly  rent,  or  sum  of  30/.,  first  accrued  to  the  said  defendant 
John  Salter;  and  as  to  the  residue  of  the  said  second  plea,  so  far  as  the 
same  relates  to  the  residue  of  the  money  in  the  avowry  and  cognizance 
mentioned,  the  defendants  relinquished  their  avowry  and  cognizance,  and 
prayer  of  judgment,  so  far  as  the  same  relate  thereto. 

At  the  trial  before  Gumey  B.,  at  the  last  assizes  at  Exeter,  the  plaintiff 
produced  the  probate  of  the  will  of  John  Salter,  who  died  in  1 804,  whereby  it  ap- 
peared that  the  annuity  was  bequeathed  to  the  defendant,  in  the  terms  stated 
in  €tie  first  plea,  viz.,  out  of  the  leasehold  estates  in  the  first  instance,  and  out 
of  the  freehold  estates,  if  the  leasehold  should  prove  insufficient  to  satisfy  the 
annuity;  no  evidence  was  given  that  the  testator  was  possessed  of  the 
leasehold  estates  at  the  time  of  his  death,  nor  did  it  appear  that  any  portion 
of  the  annuity  had  ever  been  paid.  The  learned  judge  was  of  opinion,  that 
the  will  was,  of  itself,  primd  facie  evidence  that  Uie  deceased  died  poeseased 
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of  the  leasehold  estates,  and  being  also  of  opinion  that  the  plaintiff  was 
entitled  to  Bucceed  on  the  second  issue,  nnder  Statute  3  &  4  W.  4,  c.  27  (a), 
a  verdict  was  found  for  the  plaintiff  on  both  issues. 

Bompas,  Seijt.,  obtained  a  rule  nisi  for  a  new  trial,  upon  the  ground  that 
the  production  of  the  wiU  was  no  evidence  whatever  to  shew  that  the  deceased 
died  possessed  of  the  leasehold  estates,  and  that  the  Statute  3  &  4  W.  4, 
c.  27,  offered  no  bar  to  the  distress. 


Com.  Pkai. 


Erie  shewed  cause. — ^The  verdict  is  right.  The  defendants  daim  the 
annuity  under  the  wiU,  and  the  testator's  statement  that  he  was  possessed  of 
the  leasehold  estates  is  primd  facie  evidence  against  them.  Ivatt  v.  Finch,  (p). 


(a)  By  Stat.  3  &  4  W.  4,  c.  27,  tee,  2,  it  is 
enacted,  that  after  the  3l8t  daj  of  December 
1833,  no  penon  shall  make  an  entry  or 
distress,  or  bring  an  action  to  recover  any 
land  or  rent  but  within  twenty  years  next 
after  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or  to  bring  such 
action,  shall  have  first  accrued  to  some  per- 
son through  whom  he  claims;  or  if  such 
right  shall  not  have  accrued  to  any  person 
through  whom  he  claims,  then  within 
twenty  years  next  after  the  time  at  which 
the  ri^t  to  make  such  entry  or  distress,  or  to 
bring  such  action,  shall  have  first  accrued 
to  the  person  making  or  bringing  the  same. 

See.  3.  That  in  the  construction  of  this 
act  the  right  to  make  an  entry  or  distress, 
or  bring  an  action  to  recover  any  land  or 
rent,  sludl  be  deemed  to  have  first  accrued 
at  such  time  as  hereinafter  is  mentioned, 
(that  is  to  say)  when  the  person  claiming 
such  land  or  rent,  or  some  person  through 
whom  he  claims,  shall,  in  respect  of  the 
estate  or  interest  claimed,  have  been  in  pos- 
session or  in  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  and  shall, 
while  entitled  thereto,  have  been  dispos- 
sessed, or  have  discontinued  such  posses- 
sion or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  of 
such  dispossession  or  discontinuance  of  pos- 
session, or  at  the  last  time  at  which  any 
such  profits  or  rent  were  or  was  so  received ; 
and  when  the  person  claiming  such  land  or 
rent  shall  claim  the  estate  or  interest  of  some 
deceased  person  who  shall  have  continued 
in  such  possession  or  receipt  in  respect  of 
the  same  estate  or  interest  until  the  time  of 
bis  death,  and  shall  have  been  the  last  per- 
son entitled  to  such  estate  or  interest  who 
shall  have  been  in  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  of  such  death;  and 
when  the  person  claiming  such  land  or  rent, 
shall  claim  in  respect  of  an  estate  or  interest 
In  possession,  granted,  appointed,  or  other- 
wise assured  by  any  insfrument  (other  than  a 
wiU)  to  him,  or  some  person  through  whom 
be  claims,  by  a  person  being  in  respect  of 
the  same  estate  or  interest  in  the  possession 
or  receipt  of  the  profits  of  the  land,  or  in 
the  receipt  of  the  rent,  and  no  person  en- 
titled under  such  instrument  shall  have  been 

2 


in  such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued 
at  the  time  at  which  the  person  claiming  as 
aforesaid,  or  the  person  through  whom  he 
claims,  became  entitled  to  such  possession 
or  receipt  by  virtue  of  such  instrument; 
and  when  the  estate  or  interest  claimed  shall 
have  been  an  estate  or  interest  in  reversion 
or  remainder,  or  other  future  estate  or  in- 
terest, and  no  person  shall  have  obtained 
the  possession  or  receipt  of  the  profits  of 
such  land,  or  the  receipt  of  such  rent  in 
respect  of  such  estate  or  interest,  then  such 
right  shall  be  deemed  to  have  first  accrued 
at  the  time  at  which  such  estate  or  interest 
became  an  estate  or  interest  in  possession ; 
and  when  the  person  claiming  such  land  or 
rent,  or  the  person  through  whom  he  claims, 
shall  have  become  entitled  by  reason  of  any 
forfeiture  or  breach  of  condition,  then  such 
right  shall  be  deemed  to  have  first  accrued 
when  such  forfeiture  was  incurred  or  such 
condition  was  broken. 

Sec,  15.  Provided  also,  that  when  no 
such  acknowledgment  as  aforesaid  shall 
have  been  given  before  the  passing  of  this 
act,  and  the  possession  or  receipt  of  the  pro- 
fits of  the  land,  or  the  receipt  of  the  rent, 
shall  not,  at  the  time  of  the  passing  of  this 
act,  have  been  adverse  to  the  right  or  title  of 
the  person  claiming  to  be  entitled  thereto, 
then  such  person,  or  the  person  claiming 
through  him,  may,  notwithstanding  the 
period  of  twenty  years,  hereinbefore  limited, 
shall  have  expired,  make  an  entry  or  dis- 
tress, or  bring  an  action  to  recover  such  land 
or  interest  at  any  time  within  five  years 
next  after  the  passing  of  this  act. 

Sec.  42.  That  after  the  said  31st  of 
December  1 833,  no  arrears  of  rent  or  of  in- 
terest'in  respect  of  any  sum  of  money  charged 
upon  or  payable  out  of  any  land  or  rent,  or 
in  respect  of  any  legacy,  or  any  damages  in 
respect  of  such  arrears  of  rent  or  interest, 
shall  be  recovered  by  any  distress,  action,  or 
suit,  but  withinsix  years  next  after  the  same 
respectively  shall  have  become  due,  or  next 
after  an  acknowledgment  of  the  same  in 
writing  shall  have  been  given  to  the  person 
entitled  thereto,  or  his  agent,  signed  by  the 
person  by  whom  the  same  was  payable,  or 
his  agent. 

(6)  1  Taunt.  141. 
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Com.  Pkat     It  is  like  the  case  of  a  party  claiming  a  legacy  under  a  wiU,  and  it  is  a 
James        principle  that  a  person  who  accepts  a  henefit  under  an  instrument,  must  adopt 
V.  the  whole,  giving  full  effect  to  its  provisions,  and  renouncing  every  right 

inconsistent  with  it,  Dillon  v.  Parker  (c).  In  the  absence  therefore  of  any 
evidence,  to  shew  the  contrary,  it  must  be  taken  that  the  testator  died 
possessed  of  the  leasehold  estates,  and  then  the  freehold  was  not  made  liable  to 
pay  -the  -annuity,  until  proof  was  given  that  the  leasehold  was  insufficient. 

Secondly, — ^The  statute  3  &  4  W.  4,  c.  27,  was  passed  for  the  purpose  oi 
relieving  the  possessors  of  estates  from  dormant  titles.  The  right  to  distrun 
accrued  more  than  twenty  years  ago,  and  one  distress  must  be  made  for  the 
whole  arrears  due.  Wallis  v.  Savill(d),  Hutching  v.  Chambers  (e).  By  sec.  2  of 
tiie  act,  the  right  to  distrain  is  limited  to  twenty  years  after  the  right  first  accrued^ 
and  here  the  right  first  accrued  on  the  death  of  the  testator,  which  is  more 
than  twenty  years  ago;  the  second  section  standing  alone  is  conclusive,  and  it 
is  not  necessary  to  refer  to  the  third  section  for  the  purpose  of  construing  the 
second;  but  if  that  be  not  so,  the  case  is  clearly  within  the  spirit  and  intention 
of  the  whole  statute. 

Bompas,  Seijt.,  BndButt,  contril. — First,  The  evidence  was  insufficient  to  shew 
that  the  testator  was  possessed  of  the  leasehold  estate  at  the  time  of  his  death. 
The  affirmative  of  the  issue  lay  upon  the  plaintifi",  and  if  the  defendants  were 
bound  by  the  statement  in  the  will,  it  would  only  shew  that  the  testator  was 
possessed  of  the  leasehold  estates  when  he  executed  it. 

Secondly. — The  statute  does  not  apply  to  this  case.  No  portion  of  the  an- 
nuity has  ever  been  received.  It  is  admitted,  that  by  ihe  first  section,  the  word 
rent  in  the  second  section  includes  an  annuity;  but  the  second  section  must  be 
taken  in  connection  with  the  third,  and  then  it  wiU  appear  that  the  legislature 
purposely  intended  to  leave  the  right  to  distrain  for  an  annuity  circumstanced 
like  this,  exactly  as  it  was  before  the  passing  of  the  statute.  The  third 
section  directs  when  the  right  to  distrain  shall  be  deemed  to  have  accrued; 
first — ^in  cases  where  parties  have  been  possessed  and  dispossessed;  secondly— 
when  the  interest  of  a  deceased  person  is  claimed;  and  thirdly — ^when  the 
party  claims  in  respect  of  an  estate  in  possession  granted  by  any  instrument 
other  than  a  will.  Neither  of  these  cases  are  apphcable  to  the  present,  nor 
are  either  of  the  others  which  are  provided  for  in  the  subsequent  part  of  the 
section.  If  it  were  necessary,  the  fifteenth  section  might  also  be  relied  upon 
to  show  that  where  the  possession  is  not  adverse  at  the  passing  of  the  act, 
the  right  shall  not  be  barred  until  five  years  afterwards.  [Bosanquet,  J. — May 
it  not  be  material  to  consider  the  effect  of  the  forty-second  section  (/)  as 
shewing  the  intention  of  the  legislature.] — ^That  ought  to  have  been  pleaded; 
but  if  it  had  appeared  on  the  record,  it  would  not  apply  to  the  present 
case. 

TiNOAL,  C.  J. — ^Two  points  have  been  raised  for  our  consideration ;  one  on 
the  issue  joined  on  the  first  plea  in  bar ;  the  other  on  the  Statute  of  Li- 
mitations, 3  &  4  W.  4,  c.  27. 


<c)  1  Swans.  396;  2  Wms.  Bxors.  887.  (e)  1  Burr.  589. 

(rf)  2  Lutw.  153*2.  if)  See  ante,  p.  407. 
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The  first  question  arises  out  of  a  distress  made  by  the  avowant  on  certain     Com.  PUasi 
freehold  premises,  in  the  county  of  Devon,  and  the  defendant  avows  that  he         James 
had  an  authority  to  levy  the  distress,  for  the  arrears  of  an  annuity  g^ven  to  ^' 

him  by  the  will  of  his  father,  John  Salter,  deceased.  The  first  plea  in  bar  is, 
that  the  annuity  was  first  charged  by  the  will,  upon  certain  leasehold  estates 
belonging  to  the  testator,  with  a  declaration  that,  if  they  should  prove  insuffi<- 
dent  to  discharge  it,  then  that  the  deficiency  should  be  made  up  out  of  the 
testator's  freehold  estate.  The  plea  then  goes  on  to  say,  that  the  testator 
died  possessed  of  the  leasehold  estates,  and  that  they  were  sufficient  to  dis- 
charge the  annuity.  The  avowant  replies  that  the  testator  did  not  die  pos- 
sessed of  the  leasehold  estates,  and  that  is  the  first  issue  raised  upon  these 
pleadings.  It  appears  that  no  evidence  was  offered  of  the  testator's  actual 
possession  of  the  leasehold  premises  at  the  time  of  his  death ;  but  it  was  con^- 
tended  for  the  plaintiff,  that  under  the  terms  of  the  will,  it  must  be  taken  as 
against  the  defendant  who  claimed  under  it,  that  he  died  possessed  of  the 
leasehold  estates.  I  should  have  thought  that  a  strong  argument  if  the 
annuity  had  been  charged  on  one  species  of  property  only ;  but  here  an 
alternative  is  given,  and  it  does  not  appear  to  me  that  the  conclusion  follows 
which  has  been  urged  on  behalf  of  the  plaintiff;  and  I  think  some  evidence 
ought  to  have  been  given  to  prove  the  issue.  It  would  be  going  too  far  to 
say,  that  because  a  man  was  possessed  of  property  when  he  made  his  will, 
that  he  must  be  taken  to  have  possessed  it  at  the  time  of  his  death. 

The  next  issue  is  on  the  plea  which  states  that  the  distress  was  made 
within  twenty  years  after  the  right  to  distrain  first  accrued.  This  raises  a 
very  important  question  upon  the  Statute  3  &  4  W.  4.  c.  27 ;  namely, 
whether  a  party  is  at  liberty  to  distrain  for  the  last  twenty  years  arrears  of  an 
annuity,  which  was  granted  more  than  thirty  years  ago,  but  which  was  never 
claimed  imtil  the  distress  was  made.  As  far  as  I  can  understand  the  Statute,  it 
does  not  seem  to  me  to  operate  as  a  bar  to  the  power  of  making  the  distress 
in  such  a  case.  It  is  clear  by  the  second  section  of  the  Statute  that  no 
annuity  can  be  recovered  unless  within  twenty  years  after  the  right  to  distrain 
first  accrued ;  but  the  third  section  explains  when  the  right  shall  be  deemed 
to  have  first  accrued,  and  the  case  now  before  us  does  not  fall  within  any  of 
the  predicaments  specified  in  that  section.  As  to  the  third,  which  relates  tg 
claims  made  in  respect  of  an  interest  assured  by  any  instrument,  the  case  of  a 
will  is  expressly  omitted.  I  do  not  place  any  reliance  upon  the  fifteenth 
section  of  the  statute,  as  it  is  not  brought  before  us  upon  the  record.  The 
rule  must  be  made  absolute. 

Park,  J. — I  should  have  wished  to  take  further  time  to  consider  the  point 
which  has  been  argued,  as  to  the  construction  of  the  statute,  if  I  did  not 
consider  that  the  delay  would  be  prejudicial  to  the  parties ;  but,  after  giving 
my  best  attention  to  the  arguments,  I  agree  that  the  Statute  is  no  bar  in  the 
present  case,  and  that  there  should  be  a  new  trial.  As  to  the  other  question, 
there  was  no  evidence  whatever  to  show  that  the  testator  died  possessed  of 
the  leasehold  estates. 

Gaselee,  J. — I  have  not  been  able  to  make  myself  sufficiently  acquainted 
with  the  subject  to  give  a  decisive  opinion  upon  the  construction  of  the  Statute. 
It  seems  to  me  to  require  great  consideration,  and  the  best  course  is  to  send 
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Com,  Pleat, 


v. 
Saltsb. 


the  cause  down  for  a  new  trial ;  and  I  should  recommend  the  defendant  to 
amend  his  avowries,  as  there  is  no  allegation  that  there  was  no  leasehold 
property,  or  that  it  was  insufficient  to  pay  the  annuity. 

BosANQUET,  J. — ^There  has  been  no  acknowledgment  on  the  part  of  the 
defendant  that  the  testator  died  possessed  of  the  leasehold  estates ;  and,  as  fiar 
as  any  thing  appears  on  the  pleadings,  the  defendant  daims  a  right  to  distrain 
on  the  freehold  estates.  The  other  is  an  important  question.  It  is  admitted 
that  if  the  first  half-year's  annuity  had  been  received,  the  Statute  would  dien 
have  been  a  bar  to  the  defendant's  right  to  distrain.  If  the  question  had 
rested  entirely  upon  the  second  section,  it  might  have  been  doubtful  whether 
the  right  to  distrain  was  not  barred  after  the  lapse  of  twenty  years  from  the 
death  of  the  testator ;  but  the  third  section  goes  on  to  show  what  cases  are 
within  the  second  section,  and  an  annuity  granted  by  a  will,  no  part  of  iduch 
has  ever  been  received,  does  not  appear  to  be  included. 

Rule  absolute. 


Jan,  26tft. 

Where  the  de- 
fendant ad- 
mitted, in 
writing,  that  he 
owed  the  money 
sought  to  be 
recovered;  bat 
after  action 
brought, 

J  deeded  a  de- 
ience  incon- 
sittent  wtUi  the 
■dmiuion,  ap- 
parently for 
aeUy;  the 
Court  refused 
to  treat  the 
plea  at  a  sham 
plea. 


La  Forest  v.  Lamgan. 

^HIS  was  an  action  on  a  biU  of  exchange,  and  the  defendant  pleaded  that 
the  bill  was  outstanding  in  the  hands  of  a  third  person. 

W,  H,  Watson  applied  for  a  rule  nisi  to  set  the  plea  aside  as  being  a  sham 
plea.  The  plaintiff  swears  that  he  wrote  a  letter  to  the  defendant  demanding 
payment  of  the  bill  of  exchange,  and  that  he  received  a  reply,  in  which  the 
defendant  admitted  that  he  owed  the  money,  and  promised  to  pay  it.  It  is 
clear,  therefore,  that  this  plea  is  put  on  the  record  merely  for  the  purpose  of 
delay.  Thomas  v.  Vandermoolen  (a).  Bones  v.  Punter  (Jb),  Bartley  v.  Godskke 
(c),  are  authorities  in  support  of  this  application. 

Per  Curiam. — ^To  grant  this  motion  would  in  effect  be  to  try  the  cause 
upon  affidavits,  and  by  allowing  such  a  practice  we  should  get  into  consi- 
derable difficulties.  The  plaintiff  must  take  an  issue  upon  the  plea,  and  go 
to  trial. 

Rule  refused. 
(c)2B.  &A.  199. 


Si 


2B&  A.  197. 
2  B.  &  A.  777. 


jan,i4ifi,        Canot,  Assignee  of  Hughes  an  Insolvent,  v.    Hughes, 

Administratrix. 


The  cause  was  tried  before 
(ittings  for  London  after  Michaelmas  Term.     It  was 
proved  that  the  defendant  was  the  wife  and  administratrix  of  the  insolvent, 


After  the  death   ^ROVER  to  recover  certain  wine- warrants. 

SLSn"i?il!?'''  ^«*^''  ^'  J"  »*  ^^e  sittmgs  for  London  af 

warrants, 

been  delivered    '^^o,  at  the  time  of  his  death,  was  possessed  of  the  wine-warrants  in  question. 

to  his  assignee.  The  only  evidence  of  a  conversion  was,  that  the  plaintiff  had  demanded  the 

were  demanded  "^  '^ 

of  his  widow  and  administratrix,  who  said  that  they  were  in  the  possensinn  of  her  attorney. 

Heidf  not  safficient  evidence  of  a  conversion,  to  lusuin  trover  to  recover  ihe  warrants. 


V. 

HvOBBf. 


HILARY  TERM.  1836.  411 

warrants  from  the  defendant,  and  that  she  replied  that  they  were  not  in  her     Com,  Phot. 
possession,  but  in  the  hands  of  her  attorney.     No  application  was  made  to        cImot 
the  attorney.     The  learned  Judge  held  that  there  was  not  sufficient  evidence  of 
a  conversion,  and  the  plaintiff  was  nonsuited. 

Bompas^  Seijt.,  moved  to  set  the  nonsuit  aside.  The  warrants  were  the  pro- 
perty of  the  insolvent's  assignee,  and  the  defendant  had  no  right  to  keep 
them,  nor  had  she  any  right  to  hand  them  over  to  the  attorney  ;  that  was  of 
itself  a  sufficient  conversion.  After  the  death  of  the  insolvent,  it  was  her 
duty  to  give  them  to  the  assignee. 

Per  Curiam. — How  does  it  appear  that  she  knew  there  was  any  assignee 
appointed,  or  that  she  was  aware  that  he  was  entitled  to  the  warrants.  They 
might  have  been  sent  to  the  attorney  for  safe  custody. 

Rule  refused. 


Leigh^  Demandant,  v.  Leigh,  Tenant.  Jm.  is/a. 

¥N  this  case  a  writ  of  right  was  sued  out  on  the  28th  of  December,  1834,  A  writ  of  right 

returnable  on  the  26th  of  January,    1835,  and  a  precipe  of  the  writ,  onthe"28th*of 

bearing  these  dates,  was  filed  at  the  office.     The  return-day  of  the  writ  was  l^^mber^ 

subsequently  altered  by  the  demandant  three  several  times,  viz.,  from  the  26th  i^tura  day  was 

of  January  to  the  15th  of  April,  from  the  15th  of  April  to  the  30th  of  May,  jJ^J'^'jj™™ 

and  from  the  30th  of  May  to  the  21st  of  November:  the  writ  was  resealed  until  tbeStst 

upon  each  of  those  occasions,  but  no  other  precipe  except  that  already  stated  igj^^'^JJlJ^^h 

was  filed.     It  appeared  by  affidavit  that  the  demandant  was  taking  proceed-  writ  waa 

ings  in  Chancery  for  the  recovery  of  the  same  property  as  was  sought  to  be  55i?S^*at  this 

recovered  under  the  writ  of  right,  and  that  whilst  those  proceedings  were  was  in  eflcct 

pending,  he  caused  the  writ  to  be  altered  in  the  manner  already  mentioned.     It  ^^"oiUf^fa^ 

was  also  shown  by  affidavit  that  it  was  not  the  practice  of  the  office  to  file  a  {?**•  ?*J!jt*'** 

new  precipe  when  the  return-day  of  the  writ  was  altered.     A  summons  was  27,  s.  36.  and  ' 

issued  upon  this  writ  in  November,  1835,  and  the  writ  had  been  returned  Jh«^tliaviDg 

*         .  D«en  returned 

and  filed  m  this  court.  into  the  Comm 

num  Pleaty 
that  Court  eet 

WUde,   Seijt.,  obtained  a  rule  nisi  to  set  aside  the  proceedings,  upon  the  aside  the  pro. 

ground  that  the  alteration  abrogated  the  3  &  4  W.  4.  c.  27,  s.  36,  which  "ere'SSndid^ 

enacts  that  no  writ  of  right  shall  be  brought  after  the  3l8t  of  December,  1834.  on  »» •  »rii. 

Hymfrey  shewed  cause.  The  proceedings  have  been  strictly  regular.  A 
precipe  was  ffled  when  the  writ  was  sued  out,  and  the  practice  is  not  to  ffle  a 
new  precipe  when  the  return  is  altered ;  and  the  writ  was  resealed.  The 
demandant  would  have  harassed  the  tenant  if  he  had  proceeded  to  trial  on 
the  writ  of  right  whilst  the  proceedings  were  pending  in  Chancery. 

Wilde,  Seijt.,  in  support  of  the  rule,  was  stopped  by  the  Court. 

TiNDAL,  C.  J.^This  case  turns  entirely  upon  the  3  &  4  W.  4,  c.  27,  s.  36, 
which  enacts,  that  no  writ  of  right  of  this  description  shall  be  brought  after 


Leioh. 
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Com.  PUtu,  the  3l8t  day  of  December,  1834,  and  the  question  is,  whether  this  is 
Leigh  ^°^  brought  after  that  time.  I  can  give  no  sense  to  the  words  used  in  the 
Statute — ^that  no  real  action  shall  be  brought,  except  by  considering  the  suing  out 
of  the  writ  as  the  commencement  of  the  suit.  The  writ  itself  is  described  in 
Finch,  237,  as  "  a  mandatory  letter  sealed  with  the  great  seal;"  and  looking 
at  this  Writ,  it  appears  upon  the  face  of  it,  that  it  was  sued  out  on  the  28th 
of  December,  1834,  but  the  return-day  appearing  to  be  altered,  we  find  upon 
explanation,  that  the  writ  was  not  served  before  the  first  return-day  arrived, 
but  was  kept  in  the  hands  of  the  party  as  an  inoperative  instrument  until 
November,  1835.  Theefiect  of  this  resealing  was,  in  fact  and  in  substance, 
to  commence  a  real  action  after  the  period  prescribed  by  the  act  of  parliament, 
and  if  it  was  permitted,  the  act  of  parliament  would  be  defeated.  If  the 
demandant  was  in  difficulty  as  to  which  was  the  proper  mode  of  proceeding, 
he  should  have  enforced  the  writ  of  right  before  the  return-day  was  altered. 

Park,  J.,  concurred. 

Gaseleb,  J. — ^The  demandant  might  have  gone  on  for  any  indefinite  period, 
if  this  was  sufiicient. 

BosANQUET,  J. — I  am  of  the  same  opinion.  The  party  sues  out  the  writ 
in  a  form  in  which  it  was  not  available,  and  afterwards  alters  it  by  his  own 
authority,  thereby  in  efiect  abrogating  the  provisions  of  the  3  &  4  W.  4, 
c.  27,  s.  36.  Rule  absolute,  (a) 

(o)  See  the  foUowiog  cose. 


jan.zm.  Foot,  Demandant,  v.  Sheriff,  Tenant. 

The  Court  of  A    SUMMONS  had  been  served  on  the  deforciant,  on  the  24th  of  October, 

hMdo^tho^  1835,  to  appear  to  a  writ  of  right  returnable  on  the  2nd  of  November, 

rity  oyera  writ  Qn  the  31st  of  October  another  summons  was  served  upon  the  deforciant,  to 

it  has  been  re-  appear  on  the  20th  of  November,   a  notice  having  previously  been  delivered, 

turned,  and  gtatine:  that  the  return-day  of  the  writ  had  been  altered,   and  that  the  former 

filed  in  that  °  ...  mi  iiri_  . 

Court,  and  any  summons  was  withdrawn.     The  wnt  was  resealed  after  the  return-day  was 

applicatiooto  altered. 

net  aside  the  «"««*^«' 

writ  for  irresu- 

ISScCuie  Talfourd,  Serjt.,  obtamed  a  rule  nisi  to  set  aside  the  writ  of  right  and  the 

Court  of  summons,  upon  the  ground  that  the  alteration  of  the  writ  was  irregular. 

Chancery* 

Wilde,  Seijt.,  and  W,  H.  Watson,  shewed  cause.  This  Court  has  no  juris- 
diction to  set  aside  a  writ  of  right  which  has  not  been  returned,  because  it  is 
an  original  writ,  which  is  issued  out  of  the  Court  of  Chancery.  Here  the 
writ  has  not  been  returned,  and  the  Court  has  no  jurisdiction  to  interfere. 
Brown  v.  Babington  (a).  As  to  the  summons,  that  is  not  a  document  which 
can  be  the  subject  of  this  application.  It  is  merely  a  notice  from  the  sheriC 
but  it  forms  no  part  of  the  process.  Nor  was  the  alteration  irregular  after 
the  writ  was  resealed.     Popkins  v.  Smith  {b),  Durdham   v.  Hammond  (r). 

(rt)  2  Lord  Rav.  833.  (r)  I  B.  &  Ores.  111. 

{b)  7  Biug,  434. 
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Fiji.  Abr.  T7t.  Amendment,  B  a.  Cox  v.  Murray  (d),  Carr  v.  Shaw  (e).  And 
the  practice  of  amending  writs  of  right  is  of  old  date.  [Tindal,  C.  J. — ^With 
that  we  have  nothing  to  do  :  it  is  a  matter  for  the  Court  of  Chancery.]  In 
Leigh  v.  Leigh  (/),  the  writ  was  actually  returned  by  the  sheriff,  and  that 
gave  the  Court  jurisdiction  over  it ;  and  in  that  case  the  application  was  not 
to  set  aside  the  writ,  but  the  proceedings  which  had  been  subsequently 
taken. 


Com,  Pleat* 
Foot, 

V. 

Sheriff. 


Talfourd,  Seijt.,  and  Biggs  Andrews ,  cantrct, — ^As  soon  as  the  writ  was 
iraued,  the  jurisdiction  of  this  Court  commenced,  for  it  was  made  returnable 
here,  and  if  the  parties  had  not  appeared,  this  Court  would  have  taken  notice 
of  the  default.  The  distinction  taken  by  the  Court  of  Chancery  when  a  writ 
is  returned,  and  when  only  returnable,  is  taken  in  Weavers*  Company  v.  Hay- 
ward  (g).  Smith  v.  Wilmer  (h).  That  this  amendment  was  irregular,  appears 
by  Blackamore's  case  (t),  and  Bay  lis  v.  Manning  (k). 

It  is  said  that  the  summons  forms  no  part  of  the  proceedings,  but  Leigh  y. 
Leigh  (/)  is  an  express  authority  upon  this  point,  because  the  application 
there  was  to  set  aside  the  summons. 

Tindal,  C.  J. — It  appears  to  me  that  this  motion  may  be  disposed  of  upon 
one  short  ground,  viz.,  that  this  Court  has  no  jurisdiction  to  interfere.  The 
form  of  the  writ  is,  that  the  sheriff  do  warn  the  tenant  that,  without  delay, 
he  render  to  the  demandant  his  land  which  he  claims ;  and  it  is  perfectly 
clear  that,  until  the  sheriff  makes  a  return  of  the  writ,  we  have  no  jurisdic- 
tion. Blackstone  (m)  makes  the  return  the  precise  groimd  of  the  jurisdiction 
of  this  Court.  After  stating  that  an  original  writ  "  is  a  mandatory  letter 
from  the  king  in  parliament,  sealed  with  his  great  seal,  and  directed  to  the 
sheriff  of  the  county  wherein  the  injury  is  committed,  or  supposed  so  to  be, 
requiring  him  to  command  the  wrong-doer,  or  party  accused,  either  to  do 
justice  to  the  complainant,  or  else  to  appear  in  Court,  and  answer  the  accu- 
sation against  him ;"  he  adds,  "  Whatever  the  sheriff  does  in  pursuance  of 
this  writ  he  must  return  or  certify  to  the  Court  of  Common  Fleas,  together 
with  the  writ  itself,  which  is  the  foundation  of  the  jurisdiction  of  that  Court, 
being  the  King's  warrant  for  the  judges  to  proceed  to  the  determination  of 
the  cause." 

In  Com,  Dig,  Tij.  Droit,  C.  2,  it  is  also  said,  "  If  the  tenant  does  not 
appear  at  the  return  of  the  summons,  nor  be  essoigned,  a  grand  cape  issues 
against  him.  If  he  does  not  appear  at  the  return  of  the  grand  cape,  judgment 
final  shall  be  against  him."  It  seems  therefore  that  this  Court  has  no  juris- 
diction to  interfere;  first,  because  the  writ  has  not  been  returned,  and 
secondly,  because  if  it  was  returned,  we  are  asked  to  set  aside  an  original 
writ,  which  we  have  no  authority  to  do.  Leigh  v.  Leigh  (/)  differs  from  this 
case.  There  we  were  not  asked  to  set  aside  the  writ  or  the  summons,  but 
merely  the  service  of  the  summons,  and  the  writ  had  been  returned  into  the 


(d)  1  W.  Black,  462 

(e)  7  T.  R.  299. 

(g)  3  Atk.  362. 


h)  3  Atk.  695. 

i)  8  Rep.  157. 

»  1  Bos.  &  Pul.  N.  R.  233. 

(m)  3  Comm.  273. 
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Com.  Pleas.  Court,  and  was  handed  up  to  me  during  the  argument.  There  the  facts  were, 
Y^^  that  the  summons  appeared  to  have  heen  served  upon  a  writ  whidi  had  no 
operation,  and  we  merely  relieved  the  tenant  from  the  danger  he  incurred 
either  hy  appearing  or  not  appearing,  and  gave  the  parties  an  opportunity  of 
applying  to  the  Court  of  Chancery.  If  this  case  fell  within  the  deciaion  in 
Leigh  v.  Leigh,  I  do  not  say  what  the  Court  of  Chancery  would  do ;  but  aU 
the*  cases  which  have  been  cited  shew  that  the  application  should  be  made  to 
that,  and  not  to  this  Court. 

The  substantial  application  is  to  set  aside  the  writ  of  right ;  for  the  sum- 
mons is  a  mere  notice,  which  it  would  be  of  no  consequence  to  set  aside,  and 
the  application  is  coram  nonjudice.     The  rule  must  therefore  be  discharged. 

Park,  J. — I  agree  that  we  have  no  jurisdiction  to  interfere,  as  the  autho- 
rities show  that  it  is  the  return  of  the  writ  which  is  the  foundation  of  oar 
jurisdiction ;  another  objection  is,  that  we  have  no  power  to  set  aside  a  writ 
issued  by  the  Chancellor.  There  is  a  manifest  and  broad  distinction  between 
this  case  and  Leigh  v.  Leigh,  because  that  writ  was  returned,  and  filed  in  this 
Court. 

Gaseleb,  J, — ^This  Court  has  no  authority  to  deal  with  writs  of  rig^t  until 
they  are  returned.  Before  they  are  returned  we  have  no  notice  of  their 
existence. 

BosANQUET,  J. — ^I  am  of  opinion  that  this  Court  has  no  jurisdiction  to 
enter  into  the  consideration  of  this  matter,  and  therefore  it  must  be  under- 
stood that  we  have  g^ven  no  opinion  upon  the  question  of  irregularity. 

Rule  discharged. 


Jan.  13M.  TaUPLEY   V.    BlABEY. 

1.  la  an  ac- 
tion for  libel,  it  pj  ASE  for  a  libel.     The  cause  was  tried  before  Tindal,  C.  J.,   at  the  last 

inS^^ber  *^  sittings  for  London,     The  declaration  contained  several  counts.     The  fint 

the  defendant  get  out  a  libellous  letter  addressed  to  the  plaintiff,  a  clergyman,  whidi  was 
the  plaintiff,  published  in  the  JVbftAump/oii  Free  Press  in  November,  1832.  The  second 
containing  ae-  count  contained  the  same  letter,  with  the  addition  of  several  passages  which 
of  a  libellouB  did  not  appear  in  the  first  count.  The  other  counts  varied  the  description  of 
to  tTe^oUow'i^  ^^  ^^'  I^  ^«w  u^  evidence  that  the  plaintiff  and  defendant  both  resided  at 
November  in  a  Northampton,  and  a  letter  in  the  defendant's  handwriting,  dated  8tfa  September, 
^HeS^S^x'm  1B32,  was  produced,  which  contained  several  passages  of  the  letter  which  was 
»n  action  for  afterwards  published  in  the  Northampton  Free  Press,  and  a  witness  who  was 
in^ilfe'newspa.  servant  to  the  defendant  in  the  latter  part  of  1832,  stated  that  she  had  taken 
T^«  ^^  h^'  ^^^  ^  P^^^  of  paper  as  the  letter  produced,  to  the  plaintiff's  house,  at  the  de« 
oormponded  fendant's  request.  Such  parts  of  this  letter  as  corresponded  with  the  published 
S'^'ito^  libellous  letter  were  read  in  evidence, 
■hew  the  animuM  of  the  defendant. 

2.  If  a  libel  is  sent  to  a  newspaper,  and  the  editor  strikes  oat  the  most  libellous  portions,  and 
publishes  the  remainder,  the  writer  is  liable  for  the  part  which  is  published. 

8.  In  order  to  admit  evidence  of  the  publication  of  libels  by  the  plaintiff  against  the  defendant, 
it  must  be  shown  that  tliey  were  the  immediate  provocation  which  led  to  the  publicatkKi  of  the 
libel  which  is  the  subject  of  the  action. 


Blabcy. 
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A  mamiscript  in  the  defendant's  handwriting,  which  was  found  at  the  office     Com,  Pieat. 
of  the  Northampton  Free  Press,  was  also  produced :    it  appeared  that  a  pen      Tabpley 
had  been  struck  through  several  of  the  most  libellous  passages  in  the  letter, 
but  the  hbel,  as  published  in  the  newspaper,  exactly  corresponded  with  the 
manuscript,  after  the  erasures  were  made. 

For  the  defendant,  evidence  was  offered  to  shew  that  the  plaintiff  had  libelled 
and  slandered  the  defendant,  and  that  the  libel  in  question  had  been  provoked  by 
these  publications;  but  the  witnesses  not  being  able  to  state  that  these 
circumstances  had  occurred  before  the  libel  in  question  was  published,  the 
learned  judge  rejected  the  evidence.  A  verdict  for  409.  was  found  for  the 
plaintiff. 

Adams,  Seijt.,  moved  for  a  new  trial.  First.  The  letter  said  to  have  been 
sent  by  the  defendant  to  the  plaintiff  in  September,  1832,  ought  not  to  have 
been  admitted  in  evidence,  when  the  publication  in  the  newspaper  was  two 
months  afterwards.  It  did  not  contain  the  libel  which  was  complained  of,  nor 
was  there  evidence  that  any  person  had  ever  seen  it.  Secondly.  The  manu- 
script found  at  the  newspaper  office  did  not  appear  to  be  in  the  same  state  as 
it  was  when  the  defendant  wrote  it.  He  might  have  authorized  the  editor  to 
publish  it  entire,  but  that  would  not  authorize  him  to  publish  a  part  of  it.  At 
all  events,  the  production  of  the  manuscript  letter  could  not  be  evidence  of  the 
publication  of  the  parts  struck  through,  and  the  damages  were  given  for  the 
publication  of  the  whole  letter.  In  Adams  v.  Ketty  (a),  where  the  defendant 
made  a  statement  to  the  reporter  of  a  newspaper,  who  took  it  down  in  writing, 
and  sent  it  to  be  published,  it  was  held,  upon  an  action  being  brought  for  a 
libel,  that  the  written  statement  sent  by  the  reporter  must  be  produced. 
Thirdly.  The  evidence  offered  as  to  the  publication  of  libels  and  slander  by 
the  plaintiff  concerning  the  defendant,  ought  to  have  been  received.  May  v. 
Brown  (b),  was  cited  for  the  plaintiff  at  the  trial,  but  that  decision  has  been 
doubted  in  a  recent  case  before  Lord  Denman,  C.  J.  IKelly,  as  amicus  curiae, 
stated  that  he  was  of  counsel  in  the  case  referred  to,  and  that  Lord  Denman 
received  evidence  of  libels  previously  published,  upon  the  ground  that  they 
furnished  the  immediate  provocation,  which  led  to  the  publication  of  the  libel 
which  was  the  subject  of  the  action.] 

TiNDAL,  C.  J. — ^This  is  an  application  for  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted ;  first,  on  the  ground  that  improper  evidence  was 
admitted  at  the  trial;  and,  secondly,  because  evidence  was  improperly  rejected. 
As  to  the  first  ground,  it  appeared,  at  the  trial,  that  a  letter,  in  the  hand- 
writing of  the  defendant,  was  brought  to  the  plaintiff's  house,  and  reasonable 
evidence  was  given  to  shew  that  it  was  brought  to  the  plaintiff  by  the  defen- 
dant's servant.  The  other  objection  refers  to  the  manuscript  from  which  the 
libel  was  printed,  and  it  is  said  that  it  ought  not  to  have  been  received,  because 
certain  alterations  were  made  in  it  after  it  was  written,  and  that  the  Ubel  was 
not  published  as  it  was  originally  written.  Now  it  was  in  evidence  that  the 
defendant  was  accustomed  to  send  communications  to  the  newspaper  in  which 
the  libel  was  published,  and  that  a  manuscript  in  the  defendant's  writing  was 
found  in  a  room  where  the  printing  was  carried  on,  which,  upon  examination, 

(a)  1  Ry.  &  Moody,  157.  {b)  3  B.  &  Cress.  113. 
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Com.  PUat.  shewed  that  the  libel  in  question  was  composed  from  it.  The  whole  of  the 
Tabplet  writing  was  still  legible,  and  the  hbel  which  was  pubhshed  agrees  with  those 
Blabst  V^^^  o^  ^e  manuscript  which  were  not  struck  out.  But  if  the  defendant  gave 
permission  to  the  printer  to  publish  the  libel  in  a  larger  and  more  offensive 
form,  he  gives  authority  to  publish  it  in  that  form  which  is  less  offensive.  If, 
indeed  it  was  shown  that  the  parts  which  were  omitted  made  the  libel  less 
offensive,  the  result  would  be  very  different,  for  the  defendant  might  then  very 
justly  complain  that  the  printer  suppressed  the  publication  of  that  which 
would  have  taken  away  the  sting  from  the  libel ;  but  there  is  no  reason  to 
doubt  in  this  case  but  that  the  printer,  for  his  own  security,  struck  out  the  parts 
which  were  omitted,  that  he  might  avoid  the  greater  hazard  which  he  would 
otherwise  have  incurred,  and  this,  I  think,  is  a  sufficient  answer  to  one  point 
which  has  been  argued  in  support  of  this  rule.  The  next  objection  is,  that  a 
letter  was  received  in  evidence  which  was  sent  to  the  plaintiff  by  the  defendant, 
but  the  exact  time  when  it  was  sent  did  not  appear ;  but  this  letter  was  in  the 
defendant's  handwriting,  and  many  of  the  paragraphs  contained  in  it  agreed 
with  the  mutilated  manuscript  paper  which  was  found  at  the  printing  office. 
To  a  certain  extent  these  documents  coincided,  and  I  do  not  see  upon  what 
principle  I  could  have  excluded  this  evidence,  as  it  corroborated  and  confirmed 
the  plaintiff's  case.  I  therefore  allowed  so  much  of  this  letter  to  be  read  as 
agreed  with  the  other  manuscript,  for  the  purpose  of  shewing  the  animus  of  the 
defendant.  As  to  the  rejection  of  the  evidence,  it  seemed  that  there  had  been 
a  series  of  hbeUous  publications  between  the  plaintiff  and  the  defendant;  but  in 
order  to  let  in  evidence  of  the  publication  of  former  hbels  according  to  Mof 
V.  Brown,  (c)  it  must  at  least  be  shewn  that  the  libels  were  antecedent,  so  as 
to  connect  them  with  the  particular  hbel  which  is  complained  of.  Lord  Ten- 
terden  says,  "  The  evidence  ofiered  at  the  trial  was  of  particular  hbels  aDeged 
to  have  been  pubhshed  and  distributed  by  the  plaintiff.  It  was  not  contended 
that  any  one  of  those  hbels  could  be  said  to  be  the  provocation  to  the  particular 
hbel  of  which  the  plaintiff  complains.  I  thought  that,  unless  it  could  be  made 
to  appear  that  the  hbels  offered  in  evidence  related  to  the  same  subject  as  the 
hbel  on  which  the  action  was  brought,  I  ought  not  to  receive  them  as  evidence. 
It  is  not  contended  that  they  do  distinctly  relate  to  the  same  subject  as  the  hbel 
on  which  the  action  is  brought.  It  must  now  be  taken  that  they  did  not. 
Then  it  comes  to  this  single  question,  whether,  when  one  man  brings  an  action 
against  another  for  hbeUing  him,  it  is  competent  for  that  other  to  show,  that, 
as  to  other  subjects,  the  plaintiff  has  pubhshed  hbels  on  him.  Tlie  inconveni- 
ence of  allowing  such  evidence  has  been  adverted  to  in  argument;  and  no  one 
who  is  acquainted  with  the  nature  and  course  of  a  trial  by  a  jury  who  are  sum- 
moned to  try  the  issue  joined  between  the  parties,  can  doubt  that  it  would  be 
most  inconvenient.  That,  however,  is  not  of  itself  a  decisive  ground  for  the 
exclusion  of  evidence;  but,  in  considering  the  question,  whether  evidence 
ought  to  be  received,  it  is  important  to  look  at  the  inconvenience  to  which  its 
reception  would  lead.  If  I  had  received  the  evidence  in  this  case,  the  effect  of 
it  would  have  been,  that  the  attention  of  the  jury  would  have  been  distracted 
with  a  multiphcity  of  questions  and  issues,  not  raised  upon  the  record,  but 
raised  on  a  sudden  at  nisi  prius,  of  which  the  party  against  whom  the  proof 

(c)  3B.  &  Cress.  113. 
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was  offered  could  have  no  previous  notice,  and  which  he  could  not  come  pre-     Com.  Pleat, 
pared  in  any  degree  to  meet." — I  think  that  the  rule,  thus  qualified  and  re-      Taepley 
striated,  is  a  very  wise  one,  nor  do  I  find  firom  what  has  been  stated,  that 
Lord  Denman's  opinion  at  all  militates  against  it.     After  all,  this  is  a  mere 
attempt  to  reduce  the  damages  to  a  farthing,  and  I  see  no  grounds  for  grant- 
ing this  rule. 

Pabk,  J. — One  point  which  has  been  much  pressed  upon  us,  is,  that  as  the 
printer  made  the  alterations  in  the  manuscript  letter,  therefore  he  is  liable  for 
the  pubhcation,  because  he  acted  without  the  defendant's  authority;  but  I  cannot 
a^ree  with  that  proposition.  If,  indeed,  there  had  been  a  qualification  of  the  li- 
bel, and  the  printer  had  struck  it  out  of  his  own  authority,  then  the  case  would 
be  very  different ;  but  when  the  printer  merely  struck  out  the  parts  which  were 
most  libellous,  the  writer  would  still  remain  liable  for  that  which  was  published. 
Aa  to  the  other  letter,  I  agree  that  it  was  properly  admitted  in  evidence  to 
shew  the  animus  of  the  defendant.  Upon  the  last  point,  the  case  of  May  v. 
Brown  (d),  remains  totally  uncontradicted ;  and  Finnerty  v.  Tipper  (e),  affords 
additional  confirmation  to  support  the  principle  there  established.  It  is  said 
that  the  former  case  was  questioned  by  Lord  Denman ;  but,  according  to  Mr. 
Kelly^s  statement  that  does  not  appear  to  be  the  case ;  for  Lord  Tenterden 
seems  to  have  put  the  point  upon  the  same  groimd  as  Lord  Denman.  Lord 
Tenterden  says,  "  It  was  not  contended  that  any  one  of  those  libels  could  be 
said  to  be  the  provocation  to  the  particular  Ubel  of  which  the  plaintiff  com- 
plains." The  inference  from  this  is,  that  the  evidence  would  be  admissible  if 
the  libel  had  been  the  provocation  which  led  to  the  publication  of  the  particular 
libel. 

Gasblbe,  J. — I  am  of  the  same  opinion.  There  was  no  evidence  g^ven  at 
the  trial  to  shew  that  the  editor  of  the  newspaper  had  struck  out  the  erased 
portions  of  the  manuscript.  But  it  seems  to  me  sufficient  to  say  that  the  rule  is, 
that  if  the  manuscript  was  altered  so  as  not  to  injure  the  letter  in  substance, 
that  it  makes  no  difference  ;  although,  if  the  substance  of  the  letter  had  been 
altered,  there  might  then  have  been  some  ground  for  saying  that  the  publica- 
tion was  not  authorized. 

BosANQUBT,  J. — ^I  am  of  opinion  that  no  rule  ought  to  be  granted.  Assum- 
ing that  the  erased  parts  of  the  letter  were  not  struck  out  by  the  defendant 
himself,  I  think  he  would  still  be  answerable  for  the  pubhcation,  provided  the 
sense  of  the  passages  which  remained  were  not  altered.  If  I  employ  a  person 
to  do  an  illegal  act,  and  he  omits  to  do  it  with  circumstances  of  aggravation, 
I  am  not  the  less  answerable  for  that  which  he  does  do.  As  to  the  letter,  I 
think  the  whole  was  evidence  to  show  the  animus  of  the  defendant.  With 
respect  to  the  evidence  which  was  rejected,  it  appears  that  the  libels  which 
were  published  by  the  plaintiff  were  entirely  imconnected  with  the  libel  com- 
plained of,  and  that  distinction  is  taken  in  May  v.  Brown,  (d)  which  has  been 
dted^  This  point,  therefore,  clearly  affords  no  ground  for  disturbing  the 
verdict. 

Rule  refused. 

(d)  3  B.  &  Cress.  113.  (e)  2  Camp.  N.  P.  C.  72. 
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Com.  Pleas.         *  In  Re  Anderson. 

*•_  I  I  J jL 

nn  HE  acknowledgment  of  a  conveyance  made  by  Mrs.  Andenon  under  Btat. 
led^\n?o"f7'  3  &  4  ^.  IV.  c.  74.  was  taken  in  the  County  of  Tyrone  in  Irelamd,  before 

conveyance  a  commissioner  appointed  by  the  Court  of  Common  Reas  in  Ireland,  and  his 
ricll  %onum  ^n  signature  to  the  affidavit  was  verified  by  a  notarial  certificate.  The  officer  of 
/r^/ani,  inpar-  the  Court  refused  to  file  the  documents,  because  the  affidavit  was  not  made 

W.  4,  c.  74,     before  a  commissioner  appointed  by  this  Court. . 
cannot  be  taken 

missionerof  the       Kaye  now  moved  that  the  documents  might  be  received.      The  affidavits 

/HM  coarts  of  ghow  that  there  is  no  commissioner  appointed  by  this  Court  who  reades 
comnion  jaw* 

within  one  hundred  miles  of  7)rroiitf.     The  3  &  4  W.  4,  c.  74»  does  not  state 

before  whom  the  affidavit  ought  to  be  made ;  and  this  Court  has  frequently  re- 
ceived affidavits  sworn  before  commissioners  appointed  by  the  Irish  Coiorts,  as 
in  Kilhy  v.  Staunton  (b). 

TiNDAL,  C.  J. — In  the  case  cited,  the  affidavit  had  nothing  to  do  with  the 
acknowledgment  of  a  fine.  The  affidavit  must  be  such  as  to  enable  a  party  to 
assign  perjury  upon  it ;  and  it  ought  to  be  made  before  a  coimniflaioner  ap- 
pointed by  this  Court,  (c) 

The  other  Judges  agreed. 

Kaye  took  nothing. 

(b)  2  Y.  &  J.  75.  64  ;  also  the  Rules  and  Forms  issued  under 

(c)  See  Stats.  3  &  4  W.  4,  c.  42,  sec.  42,      the  latter  Stat.  M.  T.  1833. 
and  3  &  4  W.  4,  c.  74,  sees.  81,  83,   and 


Jan.  soM.  Mitchell  v.  Darthez  and  another. 

By  a  charter-        a  SSUMPSIT  for  freight  in  respect  of  the  carriage  of  merchandize,  carried 

CrMcUharUie  by  the  plaintiff  on  board  of  divers  vessels,  and  for  the  use  and  hire  of 

Sip  jTaiif  vessels,  for  money  lent  to  the  defendants,  for  money  expended  for  them,  for 

snoula  take  m  tii_  j  aj 

a  cargo  of  coals,  money  had  and  received  by  them,  and  on  an  account  stated. 

and  should      '   1833,  a  verdict  was  found  for  the  plaintiff,  for  655/.  subject  to  the  opinion  of 

such  goods  as     the  Court  upon  the  following 

the  freighters  ^.,     ,  j    ^  ^  mt. 

should  cause  to  be  shipped,  and  proceed  to  a  port  between  Gibraltar  and  ^wrw^     The 

freight  for  the  said  voyage  out  and  home  1,800^  In  full,  if  delivered  at  GibraUar;  20w.  to  b« 

paid  in  London  on  the  vestel  being  dispatched  from  Portsmouth,  cash  for  the  necttsary  expenses 

of  the  vessel  in  the  river  Ptoto,  and  the  remainder  to  be  paid  on  the  final  ddivervoflhe 

homeward  cargo.    The  vessel  reached  Buenos  Ayrts^  and  delivered  her  cargo,  and  the  900^ 

was  paid  in  London  when  she  sailed.   At  Buenos  Ayres  she  received  a  cargo  of  hides,  and  on 

her  homewsrd  voyage  to  Gibraltar  was  wrecked  at  the  Azores^  but  a  part  of  the  cargo  waa 

saved,  which  the  vice-consul,  acting  on  behalf  of  the  owners  of  the  cargo,  upon  the  suggestion 

of  the  Captoin  of  the  Jane^  forwarded  to  Gibraltar  by  another  vessel  i^Held.  that,  under 

the  circumsunces,  the  plaintiff  was  not  entitled  to  recover  the  full  freight  agreed  to  be  psid 

by  the  charter  party,  but  that  he  was  entitled  to  claim  freight  pro  rat&  iHneris^  for  the  convev* 

ance  from  Buenos  Ayres  to  the  Azores^  of  that  portion  of  the  cargo  which  was  ultimate]/ 

received  at  GibraUar. 
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Cask.  Com.  Pletu, 

At  the  time  of  the  making  of  the  memorandum  of  charter-party  hereinafter     Mitchkll 
mentioned,  the  plaintiff  was  part-owner  of  the  ship  Jane,  of  which  James  v* 

WeddeU  was  master,  and  also  a  part-owner. 

The  defendants  were  merchants  in  London,  On  the  7th  of  October  1828, 
the  plaintiff  entered  into  an  agreement  of  charter-party  with  the  defendants,  hy 
which  it  was  agreed  that  the  plaintiff's  ship  Jane  should  receive  on  board  a 
cargo  of  coals,  or  such  other  legal  goods  as  the  said  merchants  might  cause  to 
be  sent  alongside,  and  should  proceed  therewith  to  Solado,  in  the  river  Plata, 
and  either  there  deliver  the  same,  or  proceed  to  Buenos  Ayres  (provided  the 
blockade  of  the  latter  port  should  then  be  known  to  be  raised,)  and  there 
deliver  the  same ;  and  should  then  re-load  at  the  port  of  delivery  all  such  legal 
goods  as  the  said  freighter's  agents  might  cause  to  be  shipped;  and  being  so 
loaded,  should  therewith  proceed  to  a  safe  port,  between  Gibraltar  and  Antwerp, 
both  inclusive,  calling  at  the  former  port  for  orders,  if  so  required,  and  deliver 
the  same  according  to  the  custom  of  the  port:  freight  for  the  same  voyage  out 
and  home  1,300/.  in  full,  if  delivered  at  Gibraltar,  a  port  in  Spain,  or  London, 
or  Liverpool;  and  5/.  per  cent,  thereon  additional,  if  dehvered  at  a  port  in 
France  or  at  Antwerp;  together  with  a  gratuity  of  50/.  to  the  said  master, 
should  he  succeed  in  breaking  the  blockade  at  Solado  inwards  and  outwards: 
(restraint  of  princes,  and  rulers,  the  act  of  God,  the  king's  enemies,  piracies, 
fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  or  kind  soever  during  the  said  voyage,  always 
excepted:)  the  freight  to  be  paid  as  follows,  viz.,  200/.  to  be  paid  in  London^ 
on  the  vessel  being  despatched  from  Portsmouth;  cash  for  the  necessary 
expenses  of  the  vessel  in  the  river  Plata,  to  be  advanced  there  at  the  current 
rate  of  exchange  upon  London,  free  of  commission;  and  the  remainder  to  be 
paid  on  final  delivery  of  the  homeward  cargo,  in  cash,  and  at  the  current 
exchange  of  London  if  delivered  at  a  foreign  port.  Sixty  running  days  to  be 
allowed  if  the  vessel  was  not  sooner  despatched,  for  loading  the  ship  at  the 
river  Plata,  and  delivering  at  the  final  port  of  discharge;  the  vessel  to  be 
dfespatched  from  Portsmouth  on  the  23d  of  October  1828,  and  thirty  days  to 
be  allowed  on  demurrage,  if  required,  over  and  above  the  said  lay  days,  at 
4/.  4*.  per  day:  the  master,  if  required,  to  sign  bills  of  lading  for  more  or 
less  freight  than  above  stipulated,  without  prejudice  to  the  charter-party:  the 
vessel  to  be  consigned  to  the  freighters  or  their  agents,  at  the  ports  of  loading 
or  unloading:  penalty  for  non-performance  of  the  agreement,  1,800/.  The 
merchants  were  to  have  the  option  at  the  ports  of  lading  to  send  their  own 
stivadores  to  store  the  cargoes;  and  all  parts  of  the  vessel,  except  the  cabin, 
the  forecastle,  and  room  for  ship's  stores, .to  be  at  the  disposal  of  the  freighters. 
During  the  voyage  a  supercargo,  if  required,  was  to  have  a  free  passage  out 
and  home,  he  finding  his  own  provisions  and  necessaries.  On  the  23d  of 
October  1828,  the  Jane  left  Portsmouth;  and  on  the  31st  of  the  same  month, 
the  defendants  paid  the  plaintiff  in  London,  the  sum  of  200/.  pursuant  to  the 
agreement  of  charter-party.  The  Jane  carried  out  eighty  chaldrons  of  coals  for 
Buenos  Ayres,  in  lieu  of  ballast,  the  bill  of  lading  for  which  specified  that 
freight  was  to  be  paid  as  per  charter-party.  The  Jane  arrived  at  Buenos  Ayres 
in  January  1829,  and  delivered  part  of  the  coals  to  Messrs.  Larrea  Brothers, 
on  whose  account,  as  principal,  the  charter-party  in  question,  had  been 
effected  by  the  defendants,  and  part  of  the  coals  remained  on  board,  with  the 
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Com.  Pka&,    consent  of  Messrs,  Larrea  Brothers,  in  ballast,  and  on  the  21st  of  Febnuny 
Mitchell     ^^^^*  ^^^6  dry  hides  and  104  lining  hides  were  laden  on  board,  under  a  biU 
V.  of  lading,  of  which  the  following  is  a  copy: — 

ARTHEz.  tt  Shipped  in  good  order  and  well  conditioned  by  Messrs.  Larrea  Broihers, 
in  and  upon  the  brig  called  the  Jane,  whereof  is  master  for  the  present  voyage 
Captain  James  Weddell,  now  in  the  harbour  of  Buenos  Ayres,  and  bound  for 
Gibraltar,  say,'  5,996  dry  hides,  104  hning  hides,  and  five  more  to  be  deli- 
vered, if  on  board,  being  marked  and  numbered  as  in  the  margin,  and  are  to 
be  delivered  in  like  good  order  and  well- conditioned,  at  the  aforesaid  port  of 
Gibraltar,  the  danger  of  the  seas  only  excepted,  unto  Messrs.  T.  P.  Eckcopar 
&  Co.,  in  the  first  place;  and  to  Mr.  /.  M.  Hurtardo,  in  the  second  place, 
or  to  their  assigns,  he  or  they  paying  freight  for  the  said  goods  at  the  rate  of 
4/.  lOff.  sterling  per  ton,  with  the  primage  and  average  accustomed.  Id 
witness  whereof,  the  master  of  the  said  brig  hath  affirmed  to  eight  bills  of 
lading  of  this  tenor  and  date,  one  of  which  being  accomplished,  the  other 
to  stand  void.  Dated  in  Buenos  Ayres,  the  21st  of  February  1829,  (signed; 
James  Weddelir 

The  freight  of  the  said  hides,  under  the  said  biU  of  lading  was  340/.,  and 
the  rate  therein  stated  of  4/.  \Qs.  per  ton,  was  the  usual  freight  at  that  time 
for  hides  from  Buenos  Ayres  to  Gibraltar, 

On  the  2Sth  of  Frebruary  1829,  Messrs.  Larrea  Brothers,  advanced  to  Cap- 
tain Weddell  the  simi  of  1,071  current  dollars  for  the  necessary  expenses  of 
the  vessel  at  Buenos  Ayres,  which  sum,  at  the  current  rate  of  exchange  upon 
London,  was  66/.  35.  llrf.  sterling  money. 

On  the  same  28th  of  February  1 829,  the  Jane  sailed  for  Gibraltar,  and  shortly 
afterwards  sprung  a  leak,  lost  spars  and  sails,  and  being  otherwise  much  dis- 
tressed and  damaged  put  into  Fayal,  one  of  the  Azores*  Islands,  on  the  21st  of 
May  1829.  She  was  then  surveyed  by  competent  persons  and  condenmed  to 
be  sold  as  unseaworthy,  and  unfit  for  repair. 

The  cargo,  consisting  of  the  coals  and  the  hides,  amounting  to  5,991  dry 
hides,  and  104  lining  hides,  (there  being  five  hides  shipped  less  than  mentioned 
in  the  bill  of  lading),  was  taken  out  and  landed  at  Fayal,  and  1,475  hides  were 
found  damaged,  and  in  consequence  of  the  damage,  and  under  the  direction  of 
the  board  of  health  at  Fayal,  1292  hides  were  sold  as  damaged,  and  183  were 
thrown  into  the  sea,  under  the  direction  of  the  board  of  health  at  Fayal,  as  being 
utterly  worthless.  The  coals  were  also  sold :  120  hides  which  were  moth-eaten 
were  sold  by  public  auction,  and  200  further  hides  which  were  undamaged 
were  sold  by  private  contract,  and  the  proceeds  of  tlie  coals  and  the  whole  of 
the  damaged  and  undamaged  hides  that  were  sold,  except  the  224/.  3^.  9tf. 
hereafter  mentioned,  were  apphed  to  defray  the  necessary  charges  of  unloading, 
warehousing,  cleaning,  and  beating  and  reloading  the  cargo.  Besides  the  hides 
sold,  172  hides  were  retained  by  Mr.  Walker,  the  British  Vice-Consul,  for  his 
commission  of  4/.  per  cent,  on  the  cargo. 

After  payment  in  manner  aforesaid,  of  the  charges  incurred  in  respect  of  the 
cargo,  up  to  the  10th  of  July  1829,  Captain  Weddell  had  in  his  hands  a  net 
balance  of  1,055  dollars,  or  224/.  3*.  9rf.  English  money  belonging  to  the 
defendants,  with  which  said  balance  in  dollars,  he  on  or  about  the  1 2th  of  July 
sailed  in  the  schooner  Swallow,  for  England.  On  the  following  day  the  Swallcw 
was  wrecked  off  the  Island  of  Pico,  and  Captain  Weddell  lost  the  dollars  he 
had  with  him,  as  well  as  all  his  papers.     Between  the  21st  of  May  and  the 
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23rd  day  of  Jnly  1829,  no  vessel  had  arrived  at  Fayal,  of  capacity  to  carry  on 
the  cargo  which  Captain  Weddell  could  engage,  and  before  his  departure  from 
Fayal,  he  left  instructions  with  Mr.  Walker,  the  British  Vice-Consul  at  that 
place,  to  forward  the  remainder  of  the  hides,  being  then  4,138  hides  in  number, 
by  the  earliest  opportunity  to  Gibraltar, 

The  following  letter  of  instructions  on  the  subject,  was  addressed  by  Cap- 
tain Weddell  to  the  Vice-Consul  at  Fayal  on  the  23rd  July  :— 


Com,  Pleat. 
Mitchell 

V, 

Dabthez. 


Sir. 


"  Henry  Walker,  Esq. 


••  Being  informed  by  Mr.  James  Searle,  that  he  is  expecting  the  arrival 
of  a  vessel  with  capacity  for  carrying  on  the  remaining  part  of  the  late  brig 
Jane's  cargo,  and  that  the  vessel  being  originally  destined  for  Newfoundland, 
he  cannot  take  freight  to  Gibraltar,  under  the  sum  of  400/.  sterling. 

"  I  have  therefore  to  request,  if  possible,  you  will  obtain  some  reduction  of 
freight,  if  circumstances  may  enable  you  to  do  so,  but  as  the  hides  are  daily 
incurring  expense  of  keeping,  with  a  slow  depreciation  in  value,  they  fre- 
quently requiring  beating,  to  dislodge  the  worm,  I  recommend  your  giving  that 
sum,  viz.  400/.,  rather  than  an  opportunity  of  sending  the  cargo  forward 
should  not  be  embraced,  &C.  &c. 

(Signed)  •'  James  Weddett," 

On  the  next  day,  the  24th,  Captain  Weddell  sailed  again  for  England,  and 
on  the  29th  July  1829,  Mr.  Walker,  the  Vice-Consul,  entered  into  a  charter- 
party,  of  which  the  following  is  a  copy : — 

"  It  is  this  day  mutually  agreed  between  James  Searle  &  Co.,  agents  for  the 
good  schooner  called  the  Flora,  whereof  is  master  Alexander  Christie,  and  now 
riding  at  anchor  in  the  road  of  Fayal,  and  Henry  Walker,  Esq.,  British  Vice- 
Consul  of  Fayal,  on  the  part  and  behalf  of  the  owners  of  the  cargo,  and  hides 
landed  from  the  brig  Jane,  James  Weddell  master,  that  the  said  ship  being 
tight,  stanch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall  receive  on 
board  a  cargo  of  dry  hides,  not  exceeding  what  she  can  reasonably  carry  away 
over  and  above  her  tackle,  apparel,  provision,  and  furniture,  and  being  so 
loaded  shall  proceed  therewith  to  Gibraltar,  or  so  near  thereto  as  she  may 
safely  get,  and  deliver  the  same  on  being  paid  freight  for  the  same,  360/. 
sterling,  with  primage  of  five  per  cent.,  the  freight  to  be  paid  in  cash  on  right 
delivery  of  the  cargo.  Thirty  running  days  are  to  be  allowed  the  said  charterer 
for  loading  at  Fayal,  and  discharging  the  cargo  at  Gibraltar,  and  demurrage 
at  that  period,  at  the  rate  of  three  guineas  per  day.  It  is  ftirther  agreed  that 
in  the  event  of  the  vessel  being  obhged  to  perform  quarantine  at  Gibraltar,  in 
consequence  of  having  hides  on  board,  the  time  so  taken  up  is  to  be  included 
in  the  demurrage  days,  and  paid  for  at  the  same  rate  by  the  charterer :  the 
demurrage  and  stowage  is  to  be  at  the  expense  of  the  charterer.  And  the 
parties  having  thus  agreed  to  bind  themselves,  the  one  with  the  other,  in  the 
penal  sum  of  400/.  for  the  non-performance  of  this  contract.  In  witness 
whereof,  the  said  parties  have  hereunto  affixed  their  names,  &c." 

When  this  agreement  of  charter-party  was  made,  4,138  hides  of  the  cargo 
of  the  ship  Jane  remained  at  Fayal,  of  which  3,959  were  laden  on  board  the 

VOL.    I.  2  o 
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Com,  Pleat,    Flora,  and  a  bill  of  lading  signtd  for  the  seme  by  Alexander  ChrMe,  the 
Mitchell     ^  ^^  **"^  vessel,  of  which  Ae  following  is  a  copy : — 


V, 

Darthez. 


"  Shipped  by  the  grace  of  God,  in  good  order  and  well  conditioned,  by 
Henry  Walker,  in  and  upon  the  good  ship  called  the  Flora,  whereof  is  master 
under  God  for  this  present  voyage,  Alexander  Christie,  and  now  riding  at  an- 
chor in  the  road  of  Fayal,  and  by  God's  grace  bound  for  Gtbraltar,  3,959  dry 
hides,  being  marked  and  numbered  as  in  margin,  and  are  to  be  ddivered  in 
the  like  good  order  and  well-conditioned  at  the  aforesaid  port  of  Gibraltar,  the 
act  of  God,  the  king's  enemies,  fire,  and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation  of  what  nature  and  kind  soever  ex- 
cepted, unto  Messrs.  /.  P.  Echecopar,  in  first  place ;  Mr.  /.  M.  Hurtardo,  in 
second  place,  or  to  their  assigns ;  he  or  they  paying  fineight  for  the  said  goods 
as  per  charter-party,  360/.  sterling,  with  5/.  per  cent,  primage." 

The  remaining  179  hides  would  also  have  been  stowed  on  board  the  Fkra, 
had  it  not  been  for  want  of  proper  stowers,  who  had  absconded  in  consequence 
of  a  general  impress  of  men  to  go  in  the  gun-boats  to  attack  Terceira, 

For  this  reason  the  179  hides  were  left  behind.  The  3,959  were  duly  de- 
livered at  Gibraltar  to  Messrs.  R,  P.  Echecopar,  &  Co.,  who  paid  the  £reigfat 
and  primage  according  to  the  bill  of  lading,  amounting  to  378/.,  on  the  goods 
being  deUvered  to  them. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled 
to  any,  and  what  amount  of  freight  from  the  defendant. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  any  fineight, 
and  that  the  excess  of  such  freight  beyond  the  sums  paid  by  the  defendant, 
shall  amount  to  the  verdict,  then  the  verdict  is  to  stand,  or  the  damages  are 
to  be  reduced  on  such  principle,  and  to  such  extent,  as  the  Court  shall  direct. 
And  if  the  Court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  no  fineight 
under  the  circumstances  above  stated,  or  to  no  larger  sum  than  he  has  already 
paid,  then  a  nonsuit  is  to  be  entered. 

The  following  were  the  points  marked  for  argument  by  the  plaintiff. 

First.  It  win  be  contended  that  the  owners  having  performed  the  whole 
voyage,  and  delivered  the  cargo  at  Gibraltar,  are  entitled  to  the  full  freight  of 
1,300/.;  but  if  not. 

Secondly.  That  the  freight  may  be  apportioned,  and  that  the  owners  are 
entitled  to  receive  for  the  carriage  of  the  goods  actually  delivered  at  Gibraltar, 
and  there  accepted  by  the  freighters'  agents ;  an  amount  of  fireight  bearing 
such  a  proportion  to  the  full  fireight  of  1,300/.  as  the  amount  of  the 
goods  delivered,  and  of  those  disposed  of  and  left  at  Fayal,  may  bear  to  the 
full  cargo  shipped  at  Buenos  Ayres. 

Thirdly.  That  if  not  entitled  to  the  whole  freight,  the  pluntiff  is  entitled  to 
be  paid  freight  pro  raid  itineris,  calculated  on  the  basis  of  the  fii^ht  for  the 
whole  voyage,  stipulated  by  the  charter-party. 

The  points  for  the  defendants  were. 

First.  That  the  1,300/.  chartered  freight,  was  only  payable  on  the  eontin- 
gency  of  the  ship's  arriving  with  the  whole  of  her  cargo  at  Gibraltar,  or  one 
of  the  other  ports  of  destination  mentioned  in  the  charter,  and  that  the  con- 
demnation of  ^  Jane,  at  Fayal,  put  an  end  on  both  sides,  to  the  contract  under 
the  charter,  and  that  as  the  ship  never  arrived,  and  as  part  of  the  cargo  only 
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arrived,  and  even  that  part  was  not  directly  carried  on  hj  the  plaintiff,  bat  was  Com.  Pleat. 
carried  in  a  ship  of  whidi  the  freight  was  paid  by  the  defendants  diemselves;  mJ^^^ll 
that  the  plaintiff  had,  in  feet,  not  peifbnned  the  voyage,  or  made  a  final  delivery  v 

within  the  meaning  of  the  charter. 

Secondly.  That  even  if  it  be  hdd  that  the  condemnation  at  Fayal  did  not 
end  the  charter,  and  if  any  pro  ratd  part  of  the  chartered  freight  were  pay- 
able, still  snch  pro  ratd  part  could  cmly  be  such  a  proportion  of  the  1,300/.  as 
the  hides,  which  actually  reached  GtbraUar,  bore  to  the  whole  shipped  at 
Buenos  Ayres;  and  diat  even  then  the  monies  with  which  the  defendants  are 
entitled  to  charge  the  plaintiff  exceed  this  prc^rtion  of  die  1,300/. 

Tkirdhf.  That  the  plaintiff  can  have  no  claim  upon  any  implied  contract,  in- 
dependently of  die  charter,  for  that  part  of  the  hides  conveyed  to  Gibraltar. 

1 .  Because  the  hides  were  not  forwarded  under  circumstances  which  could 
raise  an  imphed  contract  between  the  plaintiff  and  the  defendants. 

2.  Because  if  it  did  the  plaintiff  is  only  entided  to  die  current  freight  frx>m 
Buenos  Ayres  to  Gibraltar,  and  then  the  freight  actually  paid  on  the  goods 
sent  on  from  Fayal,  exceeded  the  current  freight  prevailing  at  that  time  on 
goods  from  Buenos  Ayres  to  Gibraltar. 

S.  Because,  at  all  events,  that  freight  (together  with  the  other  sums  with 
which  the  defendants  are  entided  to  charge  the  plaintiff,)  exceed  any  freight 
that  could  be  payable  under  an  imphed  contract. 

Sbee,  for  the  plaintiff,  cited  Ritchie  v.  Atkinson  (a).  Abbot  on  Skipping, 
240,  309,  5th  ed. ;  Hunter  v.  Princep  (b),  Potier.  Traite  dm  Fret,  393. 
Pardessus  Courts  de  Droits  Commerciaux,  vol.  3,  77,  sec.  644. 

Spankie,  Serjt.,  for  the  defendants,  relied  on  Smitk  v.  Wilson  (c).  Abbot  on 
Sapping,  301,  327,  328;  Hotkam  v.  The  East  India  Company  (d).  It  was 
admitted,  on  both  sides,  that  there  was  no  case  in  point  which  could  govern  the 
decision  of  the  Court. 

Cur.  adv.  vuU. 

TiNnAL,  C.  J. — ^In  this  case,  two  questions  arise; — ^first,  whether  the  plain- 
tiff is  entided  to  recover  the  full  freight  agreed  to  be  paid  by  the  charter-party; 
and  secondly,  if  not  entitled  to  recover  the  full  freight,  whether  he  is  entided 
to  recover  any  and  what  freight  pro  ratd  itineris.  First,  in  order  to  entide 
the  plaintiff  to  recover  the  full  freight,  he  must  establish  that  he  has  performed 
the  vojrage  prescribed  by  the  charter-party.  The  first  part  of  the  voyage  was 
duly  performed,  by  the  arrival  of  the  ship  at  Buenos  Ayres;  and  a  destination 
for  the  accomplishment  of  the  homeward  voyage  was  given  by  the  freighter 
there,  who  appointed  Gibraltar  as  die  port  of  discharge.  But  the  plaintiff 
never  performed  that  homeward  voyage,  either  in  the  ship  mentioned  in  the 
charter-party  or  any  other.  The  original  ship,  and  about  one  third  of  the 
cargo,  having  been  lost  by  perils  of  die  seas,  the  remainder  of  the  cargo  was 
left  at  the  Island  of  Fayal,  by  the  master,  who,  on  the  12di  of  July,  sailed  in 
another  vessel  for  England,  having  le|t  instructions  with  the  vice-consul  at 
Feqfal,  to  forward  the  remainder  of  the  cargo  (about  two-diirds).  by  the  earliest 
opportunity  to  Gibraltar.    The  master  having  been  wrecked,  on  the  next  day 

(«)  10  East,  295.  (c)  8  EnKt,  437. 

(&)  10  East,  378.  (rf)  1  T.  R.  638. 
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Com.  Pleat,  returned  to  Fayal,  and  remained  there  until  the  24th  of  July,  when  he  again 
AliTCHEix  sailed  for  England,  having  on  the  23rd  addressed  a  letter  to  the  vice-consul, 
stating  his  having  been  informed  of  the  expected  arrival  of  a  vessel  originally 
destined  for  Newfoundland,  and  recommending  the  vice-consul,  if  he  could  not 
obtain  a  reduction  of  400/.  for  the  freight,  to  give  that  sum  for  the  conveyance 
of  the  remainder  of  the  cargo  to  Gibraltar,  rather  than  an  opportunity  of  send- 
ing the  cargo  forward  should  be  lost.  No  authority  appears  to  have  been 
given  to  the  vice-consul  to  make  any  contract  for  the  hire  of  a  vessel  on 
account  of  the  owners  of  the  Jane,  The  master  of  the  Jane  certainly  did  not 
make  any,  nor  did  he  personally  make  provision  for  the  conveyance  of  the  re- 
mainder of  the  cargo  to  its  destination,  much  less  superintend  its  transhipment, 
or  accompany  it  to  the  port  of  discharge.  Before  his  departure  from  Fayal,  no 
vessel  of  sufficient  capacity  to  convey  it  had  arrived  at  Fayal;  but,  on  the  29th 
of  July,  such  a  vessel  having  arrived,  the  vice-consul  chartered  that  vessel  on 
behalf  of  the  owners  of  the  cargo  of  the  Jane,  at  a  freight  of  360/.  for  the  con- 
veyance of  the  goods  to  Gibraltar,  Under  this  charter-party,  the  vessel  so 
hired  by  the  vice-consul,  on  behalf  of  the  owners  of  the  cargo,  sailed  to 
Gibraltar,  and  delivered  it  to  their  agents,  who  received  and  paid  freight  and 
charges  378/.  Under  these  circumstances  it  appears  to  us  that  the  goods 
which  were  so  left  by  the  master  of  the  Jane,  at  Fayal,  having  been  forwarded 
to  Gibraltar  by  the  vice-consul,  acting  in  the  name  and  on  behalf  of  the 
owners  of  the  cargo,  and  at  their  expense,  cannot  be  said  to  have  been  carried 
to  their  destination  by  the  owner  of  the  Jane,  in  fulfilment  of  the  charter-party 
entered  into  with  the  defendants,  and  consequently  that  the  freight  stipulated 
to  be  paid  by  the  charter-party,  has  not  been  earned. 

The  next  question  is,  whether  any  thing  in  the  nature  of  freight  is  recover- 
able by  the  plaintiff,  upon  a  new  and  implied  contract,  founded  on  meretorious 
service  rendered  to  the  defendants  by  the  plaintiff,  in  the  partial  performance 
of  the  voyage  contemplated,  and  the  acceptance  of  the  goods  by  them  under 
the  circumstances  stated  in  the  case.  The  carriage  of  the  goods  from  Fayal  to 
Gibraltar,  not  having  been  the  act  of  the  plaintiff,  we  are  of  opinion  that  no 
claim  to  freight  can  be  made  by  the  plaintiff,  for  that  portion  of  the  voyage. 
And  we  are  also  of  opinion,  that  the  plaintiff  has  no  right  to  claim  any  freight 
pro  ratd  itineris  for  the  outward  voyage  from  England  to  Buenos  Ayres.  The 
freight  for  the  entire  voyage  was  a  gross  sum  of  1,300/. ;  of  which  200/.  was 
to  be  paid  in  England  in  cash,  for  the  necessary  expenses  of  the  vessel  in  the 
river  Plata,  and  the  residue  at  Gibraltar,  at  the  current  exchange  npon 
London. 

If  the  vessel  had  arrived  at  Buenos  Ayres,  and  had  been  lost  immediately 
afterwards,  we  think  that  nothing  beyond  the  200/.  paid  in  London,  could  have 
been  claimed.  But  as  she  actually  brought  from  Buenos  Ayres  to  Fayal,  on 
her  way  to  Gibraltar,  a  considerable  portion  of  the  cargo  put  on  board  at 
Buenos  Ayres,  which  portion  has  come  to  the  hands  of  the  freighters,  and  been 
accepted  by  them;  the  question  arises,  whether  the  ship-owner  has  not  a  claim 
to  freight  pro  ratd  for  the  conveyance  of  that  portion  of  the  goods  from  Buenos 
Ayres  to  Fayal,  And,  upon  the  best  consideration  which  we  can  give  to  the 
case,  we  think  he  has  such  claim. 

We  have  already  said  that  the  goods  were  forwarded  by  the  Vice-Consul, 
acting  afl  the  agent  of  the  freighters ;  but  the  Vice-Consul  was  desired  by  the 
master  of  the  Jane  to  forward  them,  though  not  desired  to  forward  them  on 
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behalf  of  the  ship-owner.  The  agents  of  the  freighters  at  Gibraltar  have  Com.  Pleats 
accepted  the  goods,  paid  the  freight,  and  thereby  recognized  the  act  of  the 
vice-consul  as  their  agent.  The  case,  therefore,  must  stand  in  the  same 
position  as  if  the  freighters  had  accepted  the  goods  of  the  master  of  the  Jane 
at  Fayal,  and  conveyed  them  on  their  own  account  to  Gibraltar,  in  which  case 
we  think  that  they  would  be  liable  to  pay  freight  for  that  portion  of  the  voyage 
performed,  in  respect  of  the  goods  accepted.  At  what  rate  the  freight  is  to  be 
calculated,  is  the  remaining  question  to  be  considered,  and  we  are  of  opinion 
that  the  ship-owner,  under  the  circumstances  of  this  case,  cannot  claim  any 
remimeration  beyond  a  reasonable  freight  from  Buenos  Ayres  to  Fayal,  the 
amount  of  which  the  arbitrator  will  determine.  The  freight  agreed  upon  by 
the  charter  was  not  of  an  ordinary  kind,  but  a  gross  sum  to  be  paid  in  case  of 
the  performance  of  an  extraordinary  voyage.  That  voyage  has  not  been  ac- 
complished :  the  voyage  was  not  in  its  nature  divisible,  so  as  to  give  to  the 
ship-owner  a  claim  to  any  ahquot  part  upon  the  performance  of  a  certain  por- 
tion of  the  voyage.  The  claim  of  the  ship-owner  must,  therefore,  rest  upon 
an  imphed  contract  to  remunerate  him  for  service  performed,  not  according  to 
the  agreement,  but  a  service  from  which  the  freighters  have  received  a  benefit; 
and  whether,  upon  the  whole,  the  ship-owner  has  been  overpaid  or  not,  will 
appear  when  the  account  is  taken  by  the  arbitrator,  on  this  principle,  between 
the  parties. 

We  forbear  to  enter  into  any  particular  examination  of  the  authorities  re- 
ferred to,  it  having  been  admitted,  on  both  sides,  that  no  case  is  to  be  found, 
the  circumstances  of  which  so  nearly  resemble  those  of  the  present  case,  as  to 
govern  our  decision.  The  verdict,  therefore,  in  this  case,  will  stand  for  such 
sum  as  the  arbitrator  finds  remaining  due  to  the  plaintiff. 

Judgment  for  plaintiff. 
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A  SSUMPSIT  by  the  indorsee  of  three  biUs  of  exchange  for  500/.  each;  two  1.  The  de- 
drawn  by  one  P.  Clissold,  and  the  third  by  one  Thomas  Wilson,  upon  and  Wa2k"ac??pu* 
accepted  by  the  defendant.     At  the  trial  before,  Tindal,  C.  J.,  at  the  London  ancc  on  a  bill 
sittings  after  Hilary  Term  1835,  the  following  facts  were  in  evidence.     In  pe*reo^' who  wag 
1833,  the  defendant  entered  into  a  negociation  with  one  Hart,  an  advertising  9"»'e  unknown 
money-lender,  and  was  induced,  by  a  promise  of  an  advance  of  money,  to  write  afterwards 
his  name  across  ten  six-shiUing  bill-stamps,  as  follows  : — **  Accepted.     Pay-  ^^^^^  *^''  "*"•• 
able  at  Messrs.  Praed*s,  &  Co.  /.  Astley."  indorser  of  the 
Hart  never  paid  the  defendant  any  part  of  the  money  which  he  had  promised  gubwquently" 
to  advance,  but  caused  the  bills  to  be  filled  up  and  put  in  circulation ;  and  the  filled  up  aa  a 
three  biUs  above-mentioned,  formed  part  of  the  blank  acceptances  which  were  ^y  soo/^^Z/rST 
thus  procured  from  the  defendant.  {.h*'  >'  <^o"  no* 
As  to  one  of  the  two  bills  drawn  by  Clissold,  the  following  facts  were,  of  the  acceptor 
proved.     On  the  8th  of  August  1833,  the  bill-stamp,  which  had  then  nothmg  J°^*y^*nd"n^ 
upon  it  but  the  defendant's  acceptance,  was  brought  to  Clissold  by  one  Palmer,  doning  of  the 
and,  at  his  request,  Clissold  WTote  his  name  at  the  foot  of. the  bill  as  drawer,  gjj|-^**  '"** 

2.  Where  a  bill  with  a  blank  acceptance,  wa»  drawn  and  indorsed  by  one  Richardson^  in  the 
ficiitiouit  name  of  WiUon.  IJeld,  m  the  absence  of  evidence,  that  the  drawer  passi'd  himself 
off,  for  a  different  person  of  the  name  of  IVUson^  or  of  any  intention  to  defraud  any  other  penoo, 
that  it  was  not  a  forgery,  and  that  tbt  bill  was  not  void. 
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Cent.  Pleas,  and  also  on  the  back  as  indorser,  and  delivered  it  again  to  Palmer,  No  cofK 
BcHULTZ  Md«"^tion  was  given  to  Clissold  for  this  act,  nor  did  he  know  any  thing  further 
V.  about  the  bill,  or  how  the  defendant's  acceptance  had  been  procured.     The 

body  of  the  bill  was  subsequently  filled  up  as  a  bill  of  exchange  for  500/.,  pay- 
able at  two  months'  date,  but  it  was  not  proved  who  completed  the  bill. 

As  to  the  bill  drawn  by  Wilson,  the  evidence  was  that  Wilson's  real  name 
was  Thomas  Wilson  Richardson,  and  that  he  filled  up  the  bill  and  pot  his  name 
as  drawer  and  indorser. 

The  plaintifiF  was  called  upon  to  prove  the  consideration  which  he  gave  for 
the  bills,  and  much  contradictory  evidence  was  offered  upon  this  part  of  the 
case,  and  to  shew  that  the  plaintiff  was  innocent  of  the  fraud  which  had  been 
practised  on  the  defendant.  The  jury  found  a  verdict  for  the  plaintiff  on  the 
bill  drawn  by  Wilson,  and  on  one  of  the  bills  drawn  by  Clissold;  and  for  the 
defendant,  on  the  other  bill. 

Sir  W,  Follett,  in  pursuance  of  leave  reserved  at  the  trial,  obtained  a  rule 
nisi,  to  enter  a  nonsuit  or  for  a  new  trial.  He  objected,  that  the  bill  to  which 
Clissold  had  put  his  name,  was  not  drawn  and  indorsed  according  to  the  cus- 
tom of  merchants,  and  that  Wilson,  whose  real  name  was  Richardson,  had  been 
guilty  of  an  act  of  forgery,  and  tnat  the  acceptor  was,  therefore,  not  bound  to 
pay  that  bill  (a). 

Spankie,  Seijt.,  Maule,  and  Greenwood,  shewed  cause. 

First.  The  defendant  by  writing  his  name  across  the  bills  gave  an  andiority 
to  the  person  to  whom  he  delivered  them,  to  cause  them  to  be  fiUed  up,  and 
put  in  circulation.  Rttssel  v.  Langstaffe  {b),  Collis  v.  Emmett  (c),  and  Stone  v. 
Freeland,  there  cited.  Gibson  v.  Minet(d),  Snaith  v.  Mingay  {e),  Bennet  v. 
Famell  (/).  The  last  case  on  this  subject  is  Cooper  v.  Meyer  (g),  where  it 
was  held  that  if  a  bill  is  drawn  in  the  name  of  a  fictitious  person,  payable  to 
the  order  of  the  drawer,  the  acceptor  is  considered  as  undertaking  to  pay  to 
the  order  of  the  person  who  signed  as  the  drawer;  and  Bayley.  J.  says,  "  The 
defendants  ought  not  to  have  accepted  the  bills  without  knowing  whe^er  or 
not  there  were  such  persons  as  the  supposed  drawers.  If  they  chose  to  ac- 
cept without  making  the  inquiry,  I  think  they  must  be  considered  as  under- 
taking to  pay  to  the  signature  of  the  person  who  actually  drew  the  bill." 

Secondly.  As  it  was  not  proved  that  Richardson  assumed  the  name  of  Wilson 
for  the  purpose  of  committing  a  fraud,  the  court  will  not  presume  fraud,  and 
the  mere  use  of  another  name  does  not  of  itself  constitute  a  forgery.  Peacock's 
case  (A),  Rex  v.  Aickles  (i). 

Sir  W.  Follett  and  Martin,  contrii. — It  is  not  contended  that  an  acceptor  is  not 
bound  to  pay  a  bill  after  he  accepts  it  in  blank ;  he  then  authorises  the  person 
to  whom  he  deUvers  it  to  fill  up  the  bill ;  but  he  does  not  authorise  a  third 
person,  who  is  a  stranger  to  him,  to  do  so,  and  that  is  the  distinction  between 

(a)  Another  ground'  of  nonsuit  was,  the  (b)  Dougl.,  514. 

insufficiency  of  a  stamp  affixed  to  certain  (c)  1  H.  Black.  313. 

correspondence  between  the  plaintiffs*  agents  {d)  1  H.  Black.  669. 

and  the  indorser  of  the  bills,  but  the  court  le)  1  M.  &  S.  87. 

gave  no  opinion  upon  this  question.     It  is,  ?/*)  1  Camp.  N.P.C.  129,  and  note  180  c. 

however,  thought  proper  to  g^ve  the  judg-  fg)  10  Barn,  k  Cress.,  468. 

ment  of  the  court,  as  it  was  delivered,  which  ih)  Russell  &  Ryan,  Cr.  C.  278. 

includes  thi^  part  of  the  case.  (0  2  East.  Pleas,  Cr.  96S. 
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this  case,  and  those  which  have  been  cited  on  the  other  side.     A  bill  of  ex-     Com.  Pleat, 
change  is  only  negotiable  by  the  custom  of  merchants :  but  there  is  no  custom 
which  authorises  a  total  stranger  to  the  acceptor,  to  affix  his  name  as  drawer,  p. 

and  to  indorse.    Thus  in  Russel  v.  Langstaffe  (*),  the  person  who  filled  up  the      Abtlkt. 
blanks  was  himself  a  party  to  the  transaction.     The  same  remark  is  apphcable 
to  ColUs  V.  Emmeit  (/),  Smith  v.  Mingay  (m),  Gibson  v.  Minet  («),  and  Cooper 
V.  Meger(o), 

It  might  be  said,  on  the  authority  of  these  cases,  that  the  defendant  gave 
Hart  an  authority  to  draw  the  bills,  but  it  is  gomg  one  step  further  to  say  that 
he  is  bound  by  the  acts  of  Clissold,  who  was  altogether  unknown  to  him. 
Another  objection  is,  that  when  Clissold  put  his  name  to  the  back  of  the  bill  it 
had  no  existence  as  a  bill,  and  it  did  not  amount  to  any  indorsement  of  it,  in 
point  of  law.     Robinson  v.  M'Donnell  (p),  Robinson  v.  Yarrow  (q). 

As  to  the  second  point,  the  circumstances  of  the  case  were  such  as  ought  to 
have  induced  the  jury  to  find  that  Wilson  fraudulently  assumed  the  name  of 
Richardson. 

Cur,  adv,  vult. 

TiNDAL,  C.  J. — In  this  action,  which  was  brought  by  the  plaintiff,  as  in- 
dorsee of  three  bills  of  exchange,  for  500/.  each,  two  of  which  purported  to  be 
drawn  by  one  P.  Clissold,  and  the  third  by  one  Thomas  Wilson,  upon  and 
accepted  by  the  defendant;  the  jury  found  a  verdict  for  the  defendant  upon  one 
of  the  bills  drawn  by  Clissold,  and  for  the  plaintifiF  upon  the  other  two  bills; 
and  the  case  is  brought  before  us  upon  a  motion  by  the  defendant,  to  enter  a 
nonsuit,  and  also  for  a  new  trial. 

Two  objections  were  urged  at  the  trial  as  grounds  for  a  nonsuit ;  first,  the 
want  of  a  proper  stamp  upon  an  agreement  produced  in  evidence  by  the  plain- 
tifif;  secondly,  that  neither  the  bill  of  exchange  drawn  by  P.  Clissold,  nor  that 
drawn  in  the  name  of  Wilson,  were  producible  in  evidence,  the  former  not 
being  drawn  according  to  the  custom  of  merchants,  and  the  latter  appearing 
on  the  evidence  to  be  a  forgery,  and  not  the  genuine  bill  of  any  person  really 
in  existence.  As  to  the  objection  that  the  agreement  was  improperly  stamped* 
it  arose  thus : — ^it  became  a  necessary  part  of  the  plaintiff's  case  to  prove  that 
he  was  a  bond  fide  holder  of  the  three  bills  for  a  valuable  consideration ;  and 
the  consideration  set  up  by  him  was,  that  the  bills  of  exchange  were  given  by 
one  DimsdaU,  a  com-fiu^r,  to  Rucker  and  Grohte,  the  agents  of  the  plaintiff, 
under  an  agreement  by  which,  on  the  one  hand,  they  were  to  deliver  to  DimS" 
dale  the  bills  of  lading  of  a  cargo  of  wheat  belonging  to  the  plaintiff,  and  on 
the  other,  to  hold  the  three  bills  of  exchange,  together  with  certain  other  bills, 
as  a  security  to  the  plaintiff  for  the  price  of  the  wheat.  It  was  proved  that 
on  the  10th  of  August,  Dimsdale  did,  in  fact,  deliver  two  of  the  three  bills  of 
exchange  to  Rucker  and  Grohte,  and  that,  on  the  12th,  he  received  finom  them 
one  of  the  bills  of  lading  for  about  half  the  cargo ;  but  that  he  did  not  deUver 
the  third  bill  of  exchange  to  Rucker  and  Grohte  until  the  16th,  when  the  other 
securities  not  having  been  delivered  by  Dimsdale,  as  stipulated  for,  and  some 
doubts  existing  as  to  his  solvency,  the  plaintiff's  agents  refused  to  part  with 

(k)  Dougl.  514.  (o)  10  B.  &  CreM.  466. 

(/  )  1  H.  Black.  313.  {p)  h  M.  k  S.  236. 

(m)  1  M.  «t  S.  87.  (7)7  Taunt.  455. 
(»)  Y  H.  Black.  509. 


4*28  TERM  REPORTS  in  the  COMMON  PLEAS. 

Com.  PUas,     their  entire  control  over  the  second  hill  of  lading,  and  put  it  into  the  hands  of 
ScHULTz      *  ^^^  person,  who  was  to  hold  it  as  between  both  parties.    Ultimately,  how- 
V,  ever,  the  sum  of  500/.  was  raised  upon  it  by  sale  of  part  of  the  wheat,  and  paid 

AsTLEY.       Q^gj.  ^Q  Bimsdale,  or  to  his  use.     On  the  19th  of  August,  Dimsdale  stopped 
payment ;  being  at  that  time  indebted  to  the  plaintiff  in  respect  of  the  wheat 
delivered  under  the  first  bill  of  lading,  and  the  money  raised  for  Dimsdale  m  use 
upon  the  second  bill  of  lading,  in  a  sum  somewhat  exceeding  the  amount  of  the 
three  bills  of  exchange.     It  is  obvious,  therefore,  that  there  was  a  good  and 
valuable  consideration  given  for  these  biDs,  if  the  three  bills  were  in  feet  de- 
livered to  Rucker  and  Grohte  on  the  agreement  above  stated ;  and  in  order  to 
prove  it,  the  plaintiff  called  Grohte,  who  stated  an  agreement  to  have  been 
made  verbally  to  the  effect  above  stated,  and  that,  whilst  he  and  Dimsdale 
remained  in  the  counting-house,  he,  Dimsdale,  wrote  a  letter  and  signed  it,  and 
handed  it  over  to  the  witness,  which,  as  the  witness  stated,  contained  the  con- 
tract ;  after  which,  and  whilst  they  still  continued  together,  the  witness  wrote 
another  letter  to  Dimsdale,  and  signed  it,  and  delivered  it  to  Dimsdale;  each 
party  keeping  the  letter  signed  by  the  other.     The  two  letters  were  then  put 
in,  the  letter  written  by  Dimsdale  being  stamped  with  an  a^eement  stamp  of 
1/.     Upon  which  two  objections  were  taken  by  the  defendant's  counsel ;  first, 
that  the  agreement  was  to  be  made  out,  not  from  Dimsdale* s  letter  only,  but 
from  the  two  letters  taken  together,  and  in  such  case  the  Stamp  Act  required 
a  stamp  of  1/.  \bs.  upon  one  of  the  letters,  and  that  the  stamp  of  1/.  only,  was 
insufi^cient;  and  secondly,  that  if  either  of  the  letters,  taken  singly,  constituted 
the  agreement,  it  was  not  the  letter  signed  by  Dimsdale,  which  ought  to  be 
considered  as  a  proposal  only,  but  the  letter  of  Rucker  and  Grohte,  which  must 
be  considered  as  the  acceptance  of  such  proposal,  and  therefore  as  the  agree- 
ment itself.     On  the  other  hand,  it  was  contended  by  the  plaintiff  that  the 
agreement  related  to  the  sale  of  goods,  wares,  and  merchandizes,  and  therefore 
fell  within  the  exception  in  the  Stamp  Act,  and  was  altogether  exempted  from 
any  stamp ;  or,  if  it  was  an  agreement  to  be  proved  from  the  two  letters,  still 
that  the  stamp  of  1/.  only  was  sufficient ;  the  stamp  of  1/  15^.  not  being  im- 
posed unless  the  number  of  words  exceeded  1080,  which  was  not  the  case 
here. 

These  points  were  severally  discussed  before  us  in  argument,  but,  upon  the 
ground  on  which  we  deem  the  letter  of  Dimsdale  to  be  admissible  as  evidence 
of  the  agreement,  it  becomes  imnecessary  to  give  any  opinion  on  either  of  the 
points  argued  before  us.  For  the  letter  of  Rucker  and  Grohte,  which  was 
written  subsequently  to  Dimsdale* s,  appears,  upon  inspection,  not  to  be  an 
acceptance  of  the  proposal  contained  in  Dimsdale' s  letter,  but  is  altogether  at 
variance  with  such  proposal;  Dimsdale s  letter  in  effect  declaring  that  he 
consented  that  the  three  bills  should  be  set  against  the  price  of  the  plaintiff's 
wheat ;  Rucker  and  Grohte* s  letter,  on  the  contrary,  stating  that  two  of  the  bills, 
with  a  third  bill  of  General  Palmer's,  should,  when  cashed,  be  placed  against 
Dimsdale' s  private  account  with  them:  and  adding  other  conditions  on  which 
they  proposed  to  deliver  the  two  bills  of  lading  to  Dimsdale, 

The  two  letters,  therefore,  not  relating  to  the  same  contract,  it  becomes 
necessary  to  decide  which  of  the  two  constitutes  the  agreement,  on  which  the 
bills  were  delivered  over;  and  we  are  of  opinion,  in  the  situation  of  the  parties 
such  agreement  is  to  be  taken  from  the  letter  of  Dimsdale.  Dimsdale,  being 
the  owner  of  the  bills  of  exchange,  writes  to  Rucker  and  Grohte,  as  the  agents 
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of  Sckuliz,  that  he  is  willing  to  hand  over  the  bills  of  exchange,  on  receiving     Com,  PUai. 

the  bills  of  lading  for  the  wheat.     At  that  time,  he  being  the  holder  of  the 

bills,  had  alone  the  control  over  them ;  Rucker  and  Grohte  had  no  right  to 

them  whatever.     Dimsdale,  therefore,  might  hand  them  over  on  whatever 

terms  he  thought  proper,  either  as  a  security  for  the  wheat  of  the  plaintiff,  or 

in  payment  of  his  private  account;  and  if  Rucker  and  Grohte  received  the  bills, 

they  had  no  power,  after  they  so  received  them,  to  apply  them  to  a  different 

a(x:ount. 

The  real  question  is,  upon  what  account  were  the  bills  paid?  and  when 
Dimsdale  writes  a  letter  directing  the  bills  to  be  set  off  against  the  wheat ; 
Rucker  and  Grohte,  if  they  received  the  biUs  at  all,  must  be  taken  to  consent 
that  they  shall  be  so  applied ;  and  no  letter  subsequently  written  by  them, 
ascribing  the  bills  to  a  different  account,  can  alter  the  terms  on  which  they 
were  originally  delivered  by  the  owner  of  the  bUls,  unless  he  subsequently 
assents  to  such  new  proposal :  solvitur  in  modum  solventis.  We  think,  there- 
fore, as  between  the  two  letters  put  in,  it  is  Dimsdale'a,  and  Dimsdale's  alone, 
which  contains  the  terms  on  which  the  bills  were  delivered  over,  and,  con- 
sequently, it  was  his  letter  only  which  was  necessary  to  be  stamped.  This 
makes  it  unnecessary  for  us  to  give  any  opinion  upon  the  points  which  have 
been  argued  before  us  on  the  operation  of  the  Stamp  Act. 

The  second  ground  of  nonsuit  rests  upon  the  invalidity  of  the  two  bills  of 
exchange.  As  to  the  bill  drawn  by  Clissold,  the  objection  is,  that  admitting 
a  party  may  be  bound  by  his  acceptance  written  on  a  blank  piece  of  stamped 
paper,  to  the  extent  of  such  sum  as  the  stamp  will  cover;  yet,  that  this  giving 
of  a  blank  acceptance,  authorises  only  the  party  to  whom  it  is  given,  to  draw 
the  bill ;  or,  at  all  events,  does  not  authorise  Clissoldy  a  stranger,  to  sign  his 
name  on  the  same  blank  piece  of  paper  as  drawer,  the  bill  itself  being  sub- 
sequently written  upon  the  paper  by  some  other  person. 

No  authority  has  been  cited  to  us  for  any  such  restriction  of  the  general 
doctrine  above  admitted:  nor  can  we  see  any  distinction  in  principle,  where 
the  bill  has  passed  into  the  hands  of  third  persons,  between  holding  the  ac- 
ceptor liable  to  a  given  amount,  when  the  bill  is  afterwards  drawn  in  the  name 
of  the  party  who  has  obtained  the  acceptance,  and  when  it  is  drawn  by  a 
stranger  who  becomes  the  drawer  at  the  instance  of  the  party  to  whom  the 
acceptance  is  given.  The  blank  acceptance  is  an  acceptance  of  the  bill  which 
is  afterwards  put  upon  it ;  and  it  seems  to  follow  from  the  doctrine  of  Lord 
Mansfield,  in  Russell  v.  Langstaffe  (r),  that  it  does  not  lie  in  the  mouth  of  the 
acceptor  to  say,  that  the  drawing  or  indorsing  of  the  bill  is  irregular. 

The  acceptor  was  a  stranger  to  the  party  to  whom  he  handed  over  his  blank 
acceptance ;  and  as  all  that  he  desired  was  to  raise  the  money,  it  could  make 
no  difference  to  him,  either  as  to  the  extent  of  his  liability,  or  in  any  other 
respect,  whether  the  bill  was  drawn  in  the  name  of  one  person  or  another. 
And  if  the  defendant  is  estopped  from  denying  the  right  of  the  drawer  to  draw 
the  bill,  whoever  he  may  be,  he  is  bound  by  the  indorsement  made  by  such 
drawer,  after  such  indorsement  is  proved  to  have  been  made  by  such  drawer. 
As  to  the  bill  which  purports  to  have  been  drawn  by  Wilson,  the  proof  was, 
that  it  was  drawn  and  indorsed  by  a  real  parson,  who  signed  the  name  Thomas 
Wilson,  although  his  real  name  was  Thomas  Wilson  Richardson,    There  were 
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no  circumstanoes  proved  to  tshew  an  intention  to  pass  himself  off  for  a  different 
person  of  the  name  of  Thomas  WUson,  or  an  intention  to  defrand  any  person 
of  that  name,  or  any  other  person;  and  we  therefore  think,  there  is  no  ground 
for  treating  the  signature  as  a  forgery,  or  holding  the  hill  void  on  that  ac« 
count.  The  present  case  does  not  carry  the  law  further  than  Cooper  v.  Mefer 
and  another  (s),  where  the  acceptor  was  held  liable  to  the  indorsee  of  a  hill  of 
exchange,  he  having  accepted  the  bill  drawn  in  the  name  of  a  fictitious  person, 
and  the  bill  being  indorsed  in  the  same  fictitious  name,  the  drawing  and  in- 
dorsing being  both  proved  to  be  in  the  same  hand- writing.  We  see,  diere- 
fore,  no  reason  for  holding  that  a  nonsuit  ought  to  be  entered,  on  either  of 
the  grounds  above  stated.  As  to  that  part  of  the  motion  which  goes  to  a 
new  trial,  it  is  undoubtedly  true,  there  was  considerable  contradiction  in  the 
evidence  upon  the  two  points  in  the  case  which  it  was  essential  for  the  plain- 
tiff to  establish,  viz.,  that  he  gave  a  valuable  consideration  for  the  bills,  and 
that  he  took  them  honestly  and  bond  fide,  and  without  the  knowledge  of  the 
fraud  which  had  been  practised  on  the  defendant  in  procuring  his  acceptance. 
But  the  points  themselves  were  fit  and  proper  for  the  discretbn  of  the  jury, 
and  to  give  the  proper  value  to  evidence  is  particularly  their  province;  and  in 
this  case  they  have  exercised  their  discretion  on  the  drcnmstances  proved 
before  them,  by  finding  their  verdict  for  the  defendant  on  one  of  the  bills,  and 
for  the  plaintiff  on  the  other  two.  And  we  cannot  say  that  the  verdict  is 
one  which  is  so  clearly  against  the  evidence  as  to  authorise  us,  consistently 
with  our  general  rules  of  proceeding,  to  send  the  case  down  to  another  jury. 
The  rule,  therefore,  must  be  discharged. 

Rule  discharged. 
(f)  10  B.  k  C.  468. 


Jan.  29<^ 

In  an  affidavit 
of  debt  by  the 
indonee, 
against  the 
drawer  of  a  bill 
of  exchange, 
it  is  not  neces. 
fary  to  state  that 
the  acceptor  has 
not  paid  the 
bill,  or  that  due 
notice  of  dis- 
honor was  given 
to  the  drawer. 


In  VINO  V.  Heaton. 

T  JERVIS,  moved  to  set  aside  a  writ  of  capias,  and  bail  bond  for  irregu- 
larity. The  affidavit  of  debt  stated,  "That  the  defendant  was  justly 
and  truly  indebted  to  the  plaintiff  in  50/.,  as  indorsee  of  a  bill  of  exchange, 
drawn  by  the  defendant  upon  and  accepted  by  one  T.  for  the  payment  of  50/., 
to  the  order  of  the  defendant  at  a  day  now  past,  and  by  the  defendant  indorsed 
to  the  plaintiff,  and  which  said  bill  of  exchange  is  now  wholly  undue  and 
unpaid. 

The  objections  were,  first,  that  the  date  of  the  bill  ought  to  have  been  shewn. 
Secondly,  that  it  should  have  been  stated  that  the  acceptor  had  not  paid  the 
bill,  and  that  due  notice  of  dishonor  had  been  given  to  the  defendant :  and 
thirdly,  that  the  statement  that  the  bill  was  undue  and  unpaid,  was  consistent 
with  the  fact  of  the  bill  not  being  due. 

Per  Curiam, — ^We  think  the  affidavit  is  sufficient. 

Rule  refused  (a). 


(a)  There  are  several  cases  where  it  has 
been  held,  that  it  is  necessary  to  state  that 
the  bill  has  not  been  paid  by  the  acceptor, 
viz.,  Buchoorih  v.  Levi,  7  Bing.  251 ;  Cross 
v.  Morgan,  1  Dow.  P.  C.  123;  Banting  y. 
Jadis,  ib.  445.  Simpson  v.  Dick,  4  I>ow. 
P.  C.  731  ;  Crosby  v.  Clarke,  3Cr.M.  k  R. 
297.  On  the  other  hand  IVeodon  v.  Medley, 
2  Dow.   p.  C.  689,  is  in  accordance  with 


the  above  decision.  As  the  first  mentioned 
authorities  were  not  cited  in  tVeedon  y. 
Medley,  or  in  the  above  case,  it  will  be  prop^ 
to  consider  them,  as  not  having  been  solemnly 
over-ruled.  That  an  allegation  of  present- 
ment and  notice  is  not  necessary,  was  held 
in  fVitham  v.  Gompertz,  I  Gale,  30 J,  where 
the  authorities  were  reviewed. 
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T^ILDE,  Serjt.»  bad  obtained  a  rule  nisi  to  set  aside  a  writ  of  scire /ados,  In  xi.fa. 

issued  against  tbe  bail  in  tbis  cause,  and  tbe  proceedings  tbereon.  upon  mcJularitieB  in 

two  grounds :    First,  tbat  tbe  ca.  sa.  was  issued  before  tbe  judgment  against  ^  i»Kuing  of 

tbe  defendant  bad  been  signed :  and  Secondly,  tbat  tbe  venue  in  tbe  action  agmimi't  the 

was  m  London,  but  tbat  no  ca,  sa,  bad  been  issued  in  London,  K'l*^?*''  d  *^ 

yantage  of, 

Talfourd,  Serjt.,  in  sbewing  cause,  admitted  tbat  tbe  proceedings  were  irre-  ^SjTm  by°°  ** 

golar,  but  contended  tbat  tbe  irregularity  ougbt  to  bave  been  objected  to  by  pleadiog. 
pleading,  and  not  by  motion.     Tbat  tbe  irregularity  migbt  be  pleaded,  appears 
in  Dudlow  v.  Watchom  (a)  :  and  in  Philpot  v.  Manuel  (b),  it  was  beld  tbat  tbe 
want  of  a  ca.  sa.  against  tbe  principal  could  not  be  taken  advantage  of  upon 
motion,  but  tbat  it  must  be  pleaded. 

TiNOAL,  C.  J., — Here  a  writ  of  capias  ad  satisfaciendum  was  issued,  wbicb 
is  good  upon  tbe  face  of  it,  and  tbis  case,  is  tberefore,  distinguisbable  from 
Philpot  V.  Manuel.  It  is  more  advantageous  to  tbe  plaintiff  to  discuss  a 
matter  of  irregularity  upon  motion :  and  as  no  autbority  bas  been  cited  to 
sbew  tbat  this  objection  may  not  be  taken  upon  motion,  tbe  rule  must  be 
made  absolute. 

Rule  absolute. 

(a)  16  East,  39.  (b)  5  Dow.  k  Ry.  615. 


Doe  d.  Milburn  v.  Edgar  [a). 

g  JECTMENT  to  recover  two  pieces  of  land  in  tbe  parisb  of  Uphill,  in  tbe  c,Ji;„f„P^;i^'^ 

county  of  Somerset.     At  tbe  trial  before  Coleridge,  J.,  at  tbe  last  assizes  u  aMignee  of 

for  Somerset,  tbe  following  facts  were  proved :—  Snd?r!hVrom- 

Tbe  lessor  of  tbe  plaintiff  claimed  to  recover  tbe  premises  as  assignee,  pulsorv  cUunet 

under    the  compulsory  clauses  of  tbe  Lords'  Act  (32  G,  2,  c.  28.   sees.  Art^*32G.^2! 

16  Sl  17),  of  cme  Simon  Paime,  an  insolvent  debtor,  wbicb  assignment  was  c.  28)  peed  not 

.   J        .•      «-rv^i_     ^  -mw       lAAi  shew  that  the 

executed  on  tbe  30tb  of  May,  1831.  notices  required 

Tbe  two  pieces  of  land  bad  been  allotted  to  Payne,  under  tbe  provisions  of  *>y  mc  16,  lo  be 

a  Local  Enclosure  Act,  53  G.  3,  c.   102,  in  respect    of  bis  lands  in   tbe  Siton  befb^e 

manor  of  Uphill.     A  witness  named  Gegg,  under  wbom  tbe  defendant  claimed  jjjjjjjl*  „!J*^  *• 

title,  proved,  tbat  in  tbe  autumn  of  1813,  a  writing  bad  been  signed  by  bim-  were  duly  ' 

self  and  Poyii«(wbicb  was  not  produced,)  respecting  a  sale  of  tbe  two  pieces  of  Sf^he'iuwiiSr/ 

land,  and  tbat  be  bad,  at  tbat  time,  paid  Payne  200/.,  and  a  furtber  sum  of  ment  ii  luffi. 

cient. 

2.  When  the  trasts  contained  in  the  anignment  were  more  exteouve  than  the  tnitta  autbo- 
r!ied  by  the  statute.  Held,  that  the  aaaignment  was  not  on  that  account  invalid. 

3.  Land  belonging  to  the  insolvent,  and  contracted  to  be  sold,  but  not  conveyed,  will  pass  to 
the  assignee,  under  the  general  words  of  the  Assignment,  although  in  the  schedule,  the  inaolveot 
described  his  interest  in  the  land  as  being  a  debt  due  from  the  intended  purchaaer. 

(a)  The  points  here  reported  were  deter-  were  argued  for  the  defendant  in  this  Term, 
mined  in  Michaelmas  Terra.  See  the  next  after  an  ineffectual  attempt  to  compromise 
case,  page  437,  where  two  other  objections     *the  proceedings. 
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200/.  on  the  13th  of  July,  1814;  that  Payne  wrote  an  authoritf  (which 
produced,)  to  the  enclosure  commissioners  when  the  last  200/.  was  paid,  and 
thereby  directed  them  to  put  him,  Gegpt  into  the  possession  of  the  two  pieces  of 
ground,  and  that  he  was  accordingly  put  into  possession  thereof;  Gegg  also 
stated,  that  he  had  paid  Payne  interest  upon  400/.,  from  the  time  he  entered 
on  the  land  until  1826.  , 

The  plaintiff  proved  that  Payne  had  been  brought  up  to  be  discharged  under 
the  seventeenth  section  of  the  Lords'  Act,  32  G.  2,  c.  28(6),  and  the  rules  of 
court,  by  which  he  was  remanded  from  time  to  time,  imtil  he  was  discharged, 
were  produced ;  the  assignment  and  schedule  executed  by  Payne,  were  also  in 
evidence.  The  last  rule  of  court  under  which  Payne  was  discharged  was  as 
follows : — 


«*  In  the  Common  Pleas. — Trinity  Term,  Ist  Wm.  4th. 

Alexander  Milhum  v.  Simon  Payne, 

Monday,  30th  May. — Upon  reading  a  rule  made  in  this  cause  on  Wednesday, 
the  10th  day  of  November,  in  Michaelmas  Term  last,  another  rule  made  in  the 
cause  on  Monday  last,  the  affidavit  of  Thomas  Hyde,  gentleman,  sole  executor 
of  Thomas  Hyde,  one  of  the  creditors  of  the  defendant  named  in  the  certificate 
of  the  warden  of  his  Majesty's  prison  of  the  Fleet ;  and  the  affidavit  of  Ann 
Harris,  sole  executrix  of  James  Harris,  another  of  the  creditors  of  the 
defendant,  named  in  the  said  certificate ;  and  the  defendant  being  brought 
into  this  court  pursuant  to  the  ssid  rules,  and  having  delivered  into  court 
upon  oath  a  true  account  in  writing,  signed  by  him,  of  all  his  real  and  per- 
sonal estates  and  of  all  incumbrances  affecting  the  same,  to  the  best  of  his 
knowledge  and  belief;  and  having  executed  an  assignment  thereof  to  the 
plaintiff,  and  to  the  said  Thomas  Hyde,  and  the  said  Thomas  Hyde  and  Ann 
Harris,  by  their  counsel,  severally  consenting:  it  is  ordered  that  the  defendant 
be  discharged  out  of  the  custody  of  the  warden  of  his  Majesty's  prison  of  the 


(A)  By  32  Geo.  2,  c.  28,  sec.  17,  it  is 
enacted,  "that  every  prisoner  charged,  or 
who  shall  be  charged  in  execution,  as  afore- 
said, and  who,  in  pursuance  of  this  act 
shall,  at  the  desire  of  any  of  his,  her,  or 
their  creditor  or  creditors ;  his,  her,  or  their 
executors  or  administrators,  be  brought  up 
to  any  such  court,  assizes,  or  great  sessions, 
as  aforesaid,  shall,  on  proof  being  there  Jirst 
made  of  such  notices  as  are  hereinb^ore 
directed  to  be  given,  having  been  given,  de- 
liver in  there  in  open  court,  upon  oath, 
within  the  time  hereinbefore  for  that  pur- 
pose prescribed,  a  full,  true,  and  just  ac- 
count, disclosure  and  discovery,  in  writing, 
of  the  whole  of  his  or  her  real  and  personal 
estate,  and  of  all  books,  papers,  writings, 
and  securities  relating  thereto,  and  also  of 
all  incumbrances  then  affecting  the  same, 
and  the  respective  times  when  made,  to  the 
best  of  his  or  her  knowledge  and  belief 
(other  than  and  except  the  necessary  wear- 
ing apparel,  &c.,  not  exceeding  the  value  of 
ten  pounds  in  the  whole)  which  account 
shall  be  subscribed  with  the  proper  name  or 
mark  of  the  prisoner  respectively,  who  shall 
so  deliver  in  the  same;  and  on  the  deliver-. 


ing  in  of  any  such  account,  the -estate  and 
ej^ects  of  every  suck  prisoner  shall  be  assigned 
and  conveyed  by  such  prisoner  respectively,  by 
a  short  indorsement  on  ihe  back  of  every  such 
account  as  shall  be  so  delivered  in  to  such 
pers9n  or  persons  as  the  court,  judge  or 
judgfes,  justice  or  justices  in  which  or  to 
whom  any  such  account  shall  be  so  given 
in,  shall  order  or  direct,  in  trutt  and  fur  the 
benefit  of  the  creditor  or  creditors,  who  shall 
have  required  any  such  prisoner  to  be  brought 
up  as  aforesaid,  and  of  such  other  creditor  or 
creditors  (if  any)  <f  every  such  respective 
prisoner,  at  whose  suit  or  suits  any  such  pri^ 
soner  shall  be  charged  in  custody,  or  in  exe- 
cution in  any  such  prison  or  gaol,  and  vho 
shall,  by  any  memorandum  or  writing,  to 
be  signed  by  such  creditor  or  creditors  re- 
spectively,  b^ore  any  such  conveyance  or 
assignment  shall  be  made,  consent  to  any 
such  prisoner's  being  discharged  out  of  gaol 
or  prison,  at  his,  her,  or  their  suit  or  suits, 
and  also  agree  to  take  or  accept  a  propor- 
tionable dividend  of  such  prisoner's  estate 
and  effects,  with  the  creditor  or  creditors 
who  shall  have  required  any  such  prisoner 
to  be  brought  up  as  aforesaid,'* 


HILARY  TERM,  1836.  433 

Fleet  as  to  the  several  detainers  against  him  at  the  suit  of  the  said  plaintiff  and     Com.  Pleat, 
the  said  Thomas  Hyde  and  James  Harris,  pursuant  to  the  directions  of  the  act        ^^^^ 
of  parliament  made  for  the  relief  of  debtors  with  respect  to  the  imprisonment  d.  AJilburn. 
of  their  persons,  and  to  oblige  debtors  who  shall  continue  in  execution  beyond        Edgar. 
a  certain  time,  and  for  sums  not  exceeding  what  are  mentioned  in  the  act,  to 
make  discovery  of,  and  deliver  upon  oath,  their  estates  for  their  creditors' 
benefit." 

The  schedule  filed  by  Payne  in  pursuance  of  sec.  1 7  of  the  act,  was  to  the 
following  effect : — 

"  I  am  possessed  of  the  several  manors  or  lordships  of  Uphill,  Christon,  and 
Bradford,  in  the  county  of  Somerset,  with  all  rights  and  appurtenances  thereto 
belonging ;  the  manor  of  Uphill,  consisting  of  a  house  and  other  outhouses, 
bams,  stables,  and  other  buildings,  and  many  closes  of  land,  containing  several 
hundred  acres  of  land ;  the  manors  of  Christon  and  Bradford,  situate  at 
Axbridge  and  Axbridge  Hill,  in  the  said  county  of  Somerset,  consisting  of 
many  dwelling-houses,  bams,  stables,  and  other  buildings,  and  many  closes  or 
pieces  of  arable,  meadow,  and  pasture  land,  containing  several  hundred  acres. 
I  have  also  due  to  me  from  Jo?m  Henry  Gegg,  for  estates  sold  by  William 
Freest  as  my  trustee,  the  sum  of  6,000/.,  and  interest ;  and  also  the  sum  of 
800/. /or  lands  sold  by  me  to  the  said  J.  H.  Gegg,  and  interest."  The  assign- 
ment by  indorsement  on  the  schedule  was  as  follows : — "  I  the  within  named 
Simon  Payne,  in  pursuance  of  the  compulsive  clauses  in  the  several  acts  of 
parliament  made  and  passed  for  the  relief  of  debtors,  with  respect  to  the 
imprisonment  of  their  persons,  and  no  other  persons  having  applied  for  any 
share  thereof,  do  hereby  grant,  assign,  transfer,  and  set  over  unto  the  within- 
named  plaintiff,  Alexander  Milbum,  and  Thomas  Hyde,  their  and  each  of  their 
heirs,  executors,  administrators,  and  assigns,  in  trust  for  himself,  and  such 
other  creditors  at  whose  suit  I  am  now  charged  or  detained  in  custody,  and  who 
have  consented  to  my  discharge,  all  and  singular  the  real  and  personal  estate, 
whether  in  possession,  reversion,  remainder,  or  expectancy,  and  particularly 
all  the  goods,  chattels,  debts,  credits,  effects,  and  other  property  and  estate 
which  are  mentioned  in  the  within  schedule,  and  all  deeds,  books,  papers,  and 
writings,  and  securities  relating  thereto.  Witness  my  hand,  this  23d  day  of 
May,  1831.     (Signed)  S,  Payne" 

"  Signed,  sealed,  and  delivered,  by  the  above-named  Simon  Payne,  in  the 
presence  of  John  H,  Cancellor,  one  of  the  secondaries  of  the  Court  of  Conmion 
Pleas." 

Upon  these  facts,  three  objections  were  taken  on  behalf  of  the  defendant. 
First, — ^That  the  title  of  the  lessor  of  the  plaintiff  as  assignee  of  Payne  was 
not  sufiidently  proved,  but  that  it  ought  to  have  been  shewn  that  the  notices 
to  the  creditors  and  the  sheriff,  which  are  required  by  sec.  16  of  the  Lords'  Act 
were  duly  given.  Doe  d.  Perring  v.  Heath  (c).  Secondly — ^That  the  trusts  in 
the  assignment  were  not  conformable  to  the  provisions  of  the  1 7th  section  of 
the  statute.  Thirdly — ^That  the  land  did  not  pass  to  the  assignee,  because 
the  assignment  described  Gegg  as  being  the  owner  of  it. 

(tf)  2  Smith's  Rep.  1. 
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Own.  Plea».        A  verdict  was  found  for  the  plaintiff,  with  leave  reserved  for  the  defendant 

P^g  to  move  to  enter  a  nonsuit  on  the  above  points. 
d.  MiLsnRK. 

£doar.  ^^^^  having  obtained  a  rule  nisi  accordingly, 

Crowder  and  BaU  shewed  cause.  First, — The  title  of  the  lessor  of  the  plam- 
tiff  was  sufficiently  proved.  Doe  d.  Perring  v.  Heath  (d)  is  distinguishable. 
There  the  assignment  was  not  made  under  the  compulsory  clauses  of  the  act» 
and  it  was  not  shewn  that  any  thing  had  been  done  by  the  authority  of  the 
Court.  It  cannot  be  contended  that  the  plaintiff  was  bound  to  shew  that  all 
the  notices  required  by  the  16th  section  of  the  Lords'  Act  were  duly  given: 
notices  are  there  required  to  be  given  to  the  insolvent — to  every  creditor  at 
whose  suit  the  prisoner  is  detained — and  to  the  sheriff  or  gaoler  of  the  prison 
in  which  he  is  confined.  Insuperable  difficulties  would  occur  after  a  lapee  of 
years  if  that  argument  should  prevail.  And  by  the  17th  section,  before  the 
Court  will  discharge  a  prisoner,  proof  is  required  that  idl  the  notices  wa« 
duly  given.  Mere  proof  of  the  assignment  would  have  been  sufficient,  wiUi- 
out  the  rules  which  were  produced.  \Thidal,  C.  J. — ^I  cannot  think  it  was 
necessary  to  put  in  those  rales.] 

Secondly, — ^The  form  of  the  assignment  is  sufficient.  It  is  said,  that  Hyde 
and  the  lessor  of  the  plaintiff,  being  the  only  persons  who  had  consented  to 
Payne's  discharge,  and  had  applied  to  share  his  effects,  were  therefore  the 
only  creditors  who  were  entitled  to  the  benefit  of  the  assignment,  and  that 
the  trusts  in  the  assignment  which  was  executed,  are  too  large,  because,  not 
only  Hyde  and  the  lessor  of  the  plaintiff  are  included  to  partake  of  the  trusts, 
but  also,  "  all  such  other  creditors  at  whose  suit  the  prisoner  was  then  chaiged 
or  detained  in  custody,  and  who  had  consented  to  his  discharge."  But  this  is 
mere  surplusage.  No  precise  form  of  assignment  is  given  in  any  schedule 
attached  to  the  statute,  and  the  court  will  mould  the  trusts  according  to  the 
justice  of  the  case. 

Thirdly, — The  land  is  sufficiently  described  in  the  schedule.  It  conveyB 
Payne's  estates,  including  that  of  Uphill,  and  also  the  800/.  which  he  supposed 
to  be  due  from  Gegg,  in  respect  of  the  two  pieces  of  land.  But  that  contract 
proved  to  be  incomplete,  and  as  the  schedule  only  points  out  the  sources  of 
the  insolvent's  property,  it  must  be  taken  that  all  the  insolvent's  estate  was 
included.  By  the  assignment  **  all  and  singular  the  real  and  personal  estate" 
of  the  insolvent  was  assigned  to  the  trustees. 

Erie  and  Barstow,  contrh, — ^As  to  the  first  point.  Doe  d.  Perring  v.  Heath  (d), 
is  an  authority  to  shew  that  the  assignment  was  not  sufficient  to  establish  the 
plaintiff's  title ;  and  it  is  a  general  rale,  that  whenevCT  a  party  shews  a  Statutory 
title,  he  must  prove  it  strictly;  as  in  the  case  of  assignees  of  a  bankrupt, 
who  were  obliged  to  prove  all  the  proceedings  in  bankraptcy,  until  such  proof 
was  dispensed  with  by  an  express  enactment  (/).  In  Davison  v.  GiU  (g),  it 
was  held,  that  justices  were  bound  to  observe  the  form  of  an  order,  as  directed 
by  a  road  act,  although  an  appeal  against  the  order  had  been  dismissed  at  tiie 
sessions.    That  case  is  an  authority  to  shew  that  there  ia  no  presomptian  d 


K 


d)  2  Smith's  Rep.  1.  (g)  I  Bart.  70. 

'  6  G.  4,  c.  16,  seo.  00. 
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law  in  favour  of  the  proceedings  of  a  court  of  record.    So  here  the  statute    dfm.  Pleat* 
anthorizing  an  assignment  to  be  made  in  a  court  of  record,  does  not  render        ^do^ 
it  imnecesi^uy  to  prove  that  all  the  directions  in  the  statute  were  duly  observed,  d.  Milbubk. 
Again,  in  ejectment  by  a  tenant  by  elegit,  the  judgment  roll  must  be  pro-       £i>oar. 
duced.      [Tmdal,  C.  J. — Because  the  award  of  the  elegit  is  the  act  of  the 
party.] 

Secondly. — ^The  assignment  is  defective,  because  the  trusts  are  different 
from  those  which  the  statute  points  out.  By  the  sixteenth  section  of  the 
Lords'  Act,  the  prisoner  is  to  be  brought  up,  "  in  order  that  the  estate  and 
effects  of  such  prisoner  may  be  divested  out  of  him,  and  may,  by  the  Court, 
be  ordered  to  be  assigned  and  conveyed  in  manner  aud  for  the  purposes  here- 
inafter declared."  These  purposes  are  stated  in  the  seventeenth  section,  and  it 
is  dear  that,  in  the  present  case,  the  assignment  was  not  made  according  to 
the  directions  of  the  statute.  The  trusts  are  too  extensive,  and  the  insolvent 
would  lose  his  right  to  retain  any  surplus  which  might  remain  after  those 
creditors  were  paid,  who  alone  ought  to  have  been  included.  The  estate  of 
the  insolvent,  therefore,  never  divested  out  of  him.  If  the  insolvent  had  per- 
sisted in  refusing  to  make  an  assignment  of  his  effects,  and  he  had  been 
indicted  for  the  misdemeanor,  proof  that  he  had  refused  to  make  this  assign- 
ment would  be  insufficient  to  procure  a  conviction. 

Thirdly. — The  assignment  did  not  pass  the  land  in  question,  as  it  is  not 
described  in  the  schedule — ^if  any  thing  passed,  it  was  the  debt  due  from 
Gegg. 

TiNDAL,  C.  J. — ^Three  objections  have  been  taken  to  the  validity  of  this  as- 
signment. The  iirst  is,  that  it  was  not  shewn  that  this  Court  had  authority  to 
order  the  assignment  to  be  made ;  for  it  is  contended,  that  all  the  previous 
notices  required  by  the  statute  ought  to  have  been  proved,  as  well  as  the  as- 
signment. It  would  be  a  matter  of  extreme  difficulty,  in  the  case  of  assign- 
ments of  many  years'  standing,  to  prove  these  notices,  which  would  include 
the  notice  to  the  creditors,  the  gaoler,  and  other  notices  of  a  similar  descrip- 
tion. At  the  same  time,  if  it  appears,  on  the  hc^  of  the  act,  that  this  prelimi- 
nary proof  is  necessary,  then  it  undoubtedly  ought  to  have  been  given  in  this 
case ;  but  I  feel  no  difficulty  in  saying,  that  the  production  of  the  assignment, 
bearing  the  signature  of  an  officer  of  the  court,  is  sufficient  evidence.  The 
seventeenth  section  of  the  act  directs,  that,  upon  proof  being  first  made  of  the 
notices  having  been  given,  that  the  prisoner  shall  deliver  an  account  of  his 
estate,  and  execute  the  assignment.  The  investigation  that  the  proper  notices 
were  duly  given  was  therefore  a  preliminary  inquiry,  which  was  requisite  to 
enable  the  Court  to  exercise  its  authority.  It  is  not  necessary  to  say,  that  this 
production  of  the  assignment,  so  attested,  is  of  itself  conclusive  evidence,  but 
we  say  it  is  sufficient  if  it  stands  unimpeached.  In  Doe  d,  Perring  v. 
Heath  (A),  it  was  held  that  some  evidence  was  necessary  to  show  that  the 
assignment  was  not  a  mere  idle  piece  of  paper.  If  further  proof  were  necessary 
here,  which  I  am  feo*  from  thinking  was  the  case,  then  the  rules  of  court 
which  were  in  evidence,  clearly  proved  that  the  assignment  was  duly  made 
under  the  authority  of  the  Court. 

Secondly,  it  is  said  that  the  trusts  are  improperly  stated ;  that  they  are  larger 

(A)  S  Smith's  Rep.  I. 
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Com.  Pletu.     than  the  act  du-ects.     The  seventeenth  section  directs  that  the  assignment  shaU 
^^^^        he  made  in  trust  for  the  creditor  who  brought  the  prisoner  up,  and  for  such 
d.  MiLBuaN.    other  creditors  as  had  consented  to  the  prisoner's  being  discharged.     In  the 
EnoAB.        present  case,  Milbum  and  Hyde  had  alone  consented  to  the  discharge,  and  un- 
doubtedly the  trust,  as  set  forth,  is  larger  than  the  act  requires.     But  this  was 
matter  of  surplusage,  for  no  creditor  could  avail  himself  of  the  trust  who  had 
not,  before  the  assignment,  consented  to  the  discharge  of  the  prisoner,  in 
writing ;  and  it  would  be  a  hard  case  on  the  creditors  who  had  consented,   if, 
under  such  circumstances,   they  should  be  deprived  of  the  benefit  of  the 
assignment.     The  Court  would  see  the  trusts  were  properly  carried  into  effect. 
The  third  objection  is,  that  the  property  in  the  land  did  not  pass  by  the  sche- 
dule.    I  agree  that  it  contains  no  particular  description  of  the  land ;  but  there 
are  general  words  in  the  assignment,  which,  although  they  want  precision  and 
accuracy,  still  must  lead  us  to  conclude  that  it  was  intended  to  pass  the  whole 
of  the  prisoner's  property.     The  words  are,  "  all  and  singular  the  (not  my) 
real  and  personal  estate  which  are  mentioned  in  the  within  schedule."    I  there- 
fore think  the  fair  import  of  this  was  to  pass  aU  the  prisoner's  real  and  personal 
property,  which  included  the  land  in  question.  The  rule  must  be  discharged  (t). 

Gaselee,  J. — I  am  of  the  same  opinion.  In  Doe  d.  Perring  v.  Heath,  (j), 
no  rules  of  court  were  produced,  but  here  seven  rules  were  in  evidence,  the  last 
of  which  directed  the  prisoner's  discharge.  This  last  rule  is  very  material, 
with  reference  to  the  first  objection,  because  it  shews  that  the  discharge  of  the 
prisoner  was  the  act  of  the  Court,  and  that  it  was  done  after  an  assignment  was 
executed  to  the  satisfaction  of  the  Court. 

As  to  the  objection  to  the  assignment,  it  is  stated  to  be  made  under  the  com- 
pulsory clauses  in  the  Lords'  Act ;  and  none  but  those  creditors  who  had  con- 
sented to  the  prisoner's  discharge,  in  writing,  pould  have  shared  in  the  distri- 
bution of  his  property  ;  and  no  injury  could,  therefore,  have  accrued  to  the 
prisoner. 

With  respect  to  the  last  objection,  I  am  of  opinion  that  the  land  passed  to 
the  assignee. 

BosANQUET,  J. — I  am  of  opinion,  that  it  sufficiently  appeared  at  the  trial 
that  the  assignment  was  made  under  the  authority  of  the  Court.  Supposing 
evidence  of  that  fact  to  be  necessary,  it  appeared  in  the  rules  of  court  whi(^ 
were  produced,  and  the  assignment  was  attested  by  an  officer  of  the  court. 
Secondly,  I  think  that  the  manner  in  which  the  trusts  are  declared  does  not 
affect  the  validity  of  the  assignment.  The  act  requires  that  the  assignment 
should  be  made  by  a  short  indorsement  on  the  schedule ;  and,  if  it  had  only 
been  of  all  the  prisoner's  estate  and  effects,  it  would  have  been  sufficient,  and 
the  Court  would  have  taken  care  to  carry  the  trust  into  effect.  Thirdly,  I  con- 
sider, taking  into  consideration  the  language  which  is  used  in  the  assignment 
and  schedule,  that  it  necessarily  included  the  land. 

Rule  discharged  (k), 

(i)  Mr.  J.  Park  was  at  Chambers.  (*)  See  the  next  case. 

U)  2  Smith,  2. 
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Same  v.  Same.  jan.  23rd. 

npHE  rale  nisi  mentioned  in  the  former  case  was  also  granted  on  two  other  1.  An  estate  was 

points  which  were  made  at  the  trial  by  the  defendant's  counsel ;  first,  that  Sjjj'^nd  tile 

Gegg,  and  the  defendant  who  came  into  possession  of  the  premises  under  him,  vendee  paid 

had  held  adversely  for  more  than  twenty  years ;  and,  secondly,  that  it  was  not  purchase-* 


and 
into 


shewn  that  any  award  had  been  made  by  the  commissioners  for  enclosing  the  nioney, 

common ;  and  that  the  plaintiff  had  not.  therefore,  established  his  title.   These  poueasion" 

points  were  raised  upon  the  following  facts,  in  addition  to  those  stated  in  the  «^'^o"* »  con- 
*  r«i  .  i.  1  11         1         r^.         v^  ,       veyance,  pay- 

former  case.     The  two  pieces  of  ground  were  allotted  to  Stmon  Payne,  under  ing  interest  on 

a  local  act  for  enclosing  the  waste  lands  of  Uphill.     Payne  sent  a  written  au-   Jf  fh^M^chwIc- 

thority  to  the  commissioners,  requesting  them  to  put  Geyg  into  possession  of  money  from 

the  premises ;  but  no  award  was  proved.     By  the  22nd  section  of  the  endo-  ^w^^thathia" 

sure  act,  the  commissioners  were  empowered  to  deliver  possession  of  the  allot-  possession  was 

ments  to  the  several  persons  interested  in  them;  and  it  was  declared,  that  such   andthat  after 

possession  should  be  a  good  title  against  all  persons  whomsoever,  notwithstand-   t**n»y  yw^s, 

ing  the  award  of  the  commissioners  should  not  have  been  made ;    and  by  sec.   might  be 

23,  a  party  who  had  agreed  to  purchase,  should,  if  let  into  possession,  have  the  *>f  **"g*>*« 

same  rights  as  the  vendor.     Gegg  appeared  to  have  been  let  into  possession  ^u"rTCtedthat 

of  the  two  pieces  of  ground  under  a  contract  for  sale,  at  the  price  of  800/.,  but  a  vendee  let  into 

no  conveyance  was  executed ;   and  the  two  sums  of  200/.  being  paid,  as  is  Jny*o?ihe  °^ 

aheady  stated,  Gegg  paid  interest  upon  the  remaining  400/.  until  1826.     Gegg  allotments, 

became  bankrupt  in  1827,  and  his  assignees  sold  the  premises  to  the  defend-   the  same  rights 

ant,  who  had  refused  to  deliver  up  the  possession  to  the  plaintiff.     Gegg  took  **JlV\*^f"*^"f\ 

f   y  '  .y       ;«.»        ^    r    f        ,r.,  -  ,     ^  .  ^^^^^  that  thli 

possession  of  the  premises  on  the  ISthw  July,  1814,  and  the  present  ejectment  was  only  ap- 

was  brought  on  the  1 7th  October,  1 834.  ?il2we  H  hfs 

The  learned  judge  left  it  to  the  jury  to  say  whether  a  conveyance  of  the  pre-  of  the  vendor 

mises  to  Gegg  had  ever  been  completed.     Verdict  for  the  plaintiff.  *°^  ▼cndce. 

Crowder  and  Ball  shewed  cause  against  the  rule  which  had  been  obtained 
upon  the  two  last-mentioned  objections.  First.  Tliere  was  no  adverse  pos- 
session in  thb  case.  The  defendant  obtained  possession  under  Gegg,  and 
Gegg  acknowledged  the  title  of  Payne  up  to  1 826,  when  he  last  paid  interest 
on  400/.  It  is  not  precisely  like  the  case  of  a  tenant  paying  rent  to  his  land- 
lord,  but  the  principle  is  the  same ;  for,  as  the  contract  of  sale  was  never  com- 
pleted, Gegg  was,  in  effect,  tenant  at  will  to  Payne,  and  he  might  have  been 
ejected  at  any  time.  Right,  d.  Lewis,  v.  Beard  (a).  Doe,  d.  Newby,  v.  Jack' 
»on(h),  Doe  d.  Miller  (c).  In  Hally.  Doe,  d.  Sturtees  (d),  where  premises 
vere  mortgaged  in  fee,  with  a  proviso  for  re-conveyance,  if  the  principal  were 
not  paid  on  a  given  day,  and  in  the  meantime  that  the  mortgagor  should  con- 
tinue in  possession ;  it  was  found  that  the  principal  was  not  paid  on  the  given 
day,  but  that  the  mortgagor  continued  in  possession ;  but  there  was  no  finding 
by  the  jury  that  interest  had  or  had  not  been  paid  by  the  mortgagor ;  and  it 
was  held,  that  it  must  be  taken  that  the  occupation  was  by  the  permission  of 
the  mortgagee ;    and,  consequently,  that  though  more  than  twenty  years  had 

(«)  13  East,  210.  (c)  5  Car.  &  P.  595. 

(6)  1  B.  &  Cress.  448.  (</)  5  B.  &  A.  687. 
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Com.  Pleas,    elapsed  since  de&nlt  in  payment  of  the  money,  8ti]l  tbe  mortgagee  was  not 

D^        barred  by  the  Statute  of  Limitations.    Abbott,  C.  J.,  there  said — "  Upon  this 

d.  MiLBUBM    finding  I  am  of  opinion,  that  this  must  be  considered  as  an  occupation  by  per- 

EnoAa.       mission  of  the  mortgagee ;  and,  if  so,  there  was  no  adverse  possession,  and  the 

Statute  of  Limitations  does  not  apply." 

Secondly.  The  commissioners  were  empowered  to  put  the  party  interested  in 
the  property  into  possession,  although  the  award  was  not  made ;  and  a  vendee 
is  clothed  with  the  same  rights  as  the  vendor.  Here  Payne  gave  tbe  commis- 
sioners the  authority  to  let  Gegg  into  possession. 

Erie  and  Btxrstow,  contrct. — The  &cts  of  the  case  disclosed  that  the  defend- 
4ixit  had  been  in  possession  adversely  for  more  than  twenty  years.  In  eject- 
ment, the  lessor  of  the  plaintiff  is  bound  to  shew  that  he  has  the  legal  title, 
4md  that  a  right  of  entry  had  accrued  to  him  within  twenty  years.  Here  Geyy 
came  into  possession  as  vendee  of  the  land,  but  not  as  tenant  of  the  premises  to 
the  vendor,  Sugd,  Vend.  St  Pur,  231,  7th  ed.  The  vendee  remains  in  possession 
as  owner,  not  acknowledging  the  title  of  the  vendor,  but  claiming  title  in  him- 
self. The  cases  cited  do  not  apply,  because  the  vendor  resumed  his  rights 
within  twenty  years ;  but  here  more  than  twenty  have  elapsed,  and  the  right  of 
the  vendor  is  barred.  If  a  feoffee  is  let  into  possession  without  livery  of  seisin* 
and  he  remained  in  possession  for  twenty  years,  the  feoffer  could  not  mnintam 
an  ejectment  although  he  could  have  turned  him  out  of  possession  within  twenty 
years.  As  to  the  other  point,  it  must  be  taken  that,  as  no  award  was  produced 
at  the  trial,  none  was  ever  made ;  and  until  the  award  was  made,  the  legal 
estate  in  the  premises  did  not  vest  in  the  allottee.  Farrar  v.  Billing  (e),  Ellis 
V.  Amison  (/),  Cane  v.  Baldwin  (g).  Payne  had,  therefore,  no  title  which  could 
vest  in  the  lessor  of  the  plaintiff.  If,  on  the  other  hand,  the  being  let  into  pos- 
session as  vendee,  conferred  the  legal  title,  then,  by  the  twenty-third  section  of 
the  Statute,  Gegg  obtained  the  same  right  as  the  vendor  himself  possessed. 

TiNOAL,  C.  J. — I  can  see  no  reason  for  setting  aside  this  verdict,  or  for 
granting  a  new  trial.  The  case  has  been  rested  on  two  grounds ;  first,  upon 
•the  argument  that  the  land  must  be  considered  as  freehold ;  and,  secondly, 
upon  the  peculiar  nature  of  the  property  as  an  allotment  under  an  indosure 
act.  The  question  may  be  considered  as  if  Payne  was  the  lessor  of  the 
plaintiff,  and  Gegg  the  defendant ;  inasmuch  as  MUbum  claims  under  Payne, 
and  Edgar  under  Gegg. 

It  has  been  contended  that  the  plaintiff  is  not  entitled  to  recover,  because 
an  adverse  possession  has  been  enjoyed  for  more  than  twenty  years ;  and  the 
question  is,  whether  such  an  adverse  possession  has  been  made  out.  It  appears 
tiiat,  on  the  18th  of  July,  1814,  Gegg,  who  is  now  represented  by  the  de- 
fendant, was  first  let  into  the  possession  of  the  premises  under  an  authority 
signed  by  Payne,  in  consequence  of  a  contract  of  sale  which  had  been  agreed 
upon  between  them.  So  far  as  Gegg's  original  entry  is  therefore  concerned, 
he  appears  to  have  been  let  into  possession  as  a  purchaser,  and  in  that  cha- 
racter he  might  have  had  an  interest  distinct  from  the  vendor ;  but  it  appears 
that  the  purchase  money  was  not  paid  at  the  time,  for  200/.  was  first  paid, 

(e)  2  B.  &  Aid.  171.  (£)  1  Stark.  N-  P.C.  65. 

t/q  6  B.  &  Aid.  47. 
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then  a  fbrUier  smn  of  200/.,  some  months  afterwards,  and  interest  upon  4007.     Com,  Pteas, 
continaed  to  be  paid  yearly  or  half-yearly  until  1826.     What  could  the  jury         "doe^ 
infer  from  these  facts  but  that  Gegg  was  let  into  possession  of  the  premises,.  ^«  Milburx. 
under  a  contract  for  a  purchase  which  was  not  completed  ?     It  is  not  disputed       Edqar^ 
but  that  Payne  might  have  maintained  an  ejectment  within  twenty  years  after 
Gegg's  entry ;  and  I  wish  to  see  how,  during  the  twenty  years,  Gegg*8  posses- 
sion was  adverse,  unless  he  had  refused  to  quit  after  notice  given  to  him,  or 
unless  he  had  refused  to  pay  the  interest. 

It  is  said  that  the  case  resembles  a  feofiment  without  livery  of  seisin ;  and 
it  is  urged  that  a  person  holding  under  such  circumstances,  holds  adverse 
possession,  but  that  argument  cannot  be  sustained ;  for  Littleton,  sec.  70» 
says,  "  If  a  man  make  a  deed  of  feoffinent  to  another  of  certain  lands,  and 
delivereth  to  him  the  deed,  but  not  livery  of  seisin ;  in  this  case,  he  to  whom 
the  deed  is  made,  may  enter  into  the  land,  and  hold  and  occupy  it  at  the  will 
of  him  who  made  the  deed,  because  it  is  proved  by  the  words  of  the  deed 
that  it  is  his  will  that  the  other  should  have  the  land ;  but  he  who  made  the 
deed  may  put  him  out  when  it  pleaseth  him ;"  and  Lord  Coke  says,  in  com^ 
menting  on  the  same  section,  "  It  appeareth  that  if  the  feoffee  doth  enter,  he  • 
is  tenant-at-wiU,  because  he  entereth  by  the  consent  of  the  feoffor."  There- 
fore it  seems  to  me  that  the  case  put  makes  against  and  not  in  favor  of  the 
position  contended  for ;  and  the  payment  of  the  interest  was  evidence  that 
C^g  remained  in  possession  by  the  owner's  permission,  and  twenty  years  have 
not  elapsed  since  interest  has  ceased  to  be  paid. 

Secondly,  it  is  said  that,  under  the  peculiar  circumstances  of  the  case,  the 
plaintiff  is  not  entitled  to  recover  the  premises.  In  1813  an  inclosure  act  had 
passed,  and  no  award  was  proved  to  have  been  made;  but  the  allotments  made 
in  fovour  of  Payne  had  been  ascertained.  Now,  under  the  twenty^tkird  section 
of  the  act,  it  is  enacted,  that  a  party  who  has  agreed  to  purchase  shall,  if  let 
into  possession,  have  the  same  rights  as  the  vendor ;  and,  it  is  said,  that  as  no 
award  was  made  by  which  the  property  was  given  to  Payne,  that  he  has  no 
title  to  maintain  this  ejectment.  The  first  answer  to  this  is,  that  this  argu- 
ment would  be  as  strong  a  fortnight  after  Gegg  went  into  possession,  as  at  the 
end  of  twenty  years ;  and  yet  it  is  admitted,  that  if  Gegg  was  let  in  as  a 
purchaser,  the  vendor  might  have  ejected  him.  Again,  if  it  is  established 
that  Gegg  entered  by  the  authority  of  Payne,  and  that  he  had  not  an  adverse 
possession,  then  it  does  not  lie  in  his  mouth  to  say  that  Payne  had  no  title- 
it  is  like  the  case  of  a  purchaser,  who,  being  let  into  possession  by  the 
seller,  cannot  insist  upon  keeping  possession  upon  the  ground  that  the  seller 
has  no  title.  The  twenty^third  section  was  not  inserted  to  raise  questiona 
between  the  vendor  and  vendee,  but  to  put  the  vendee  in  the  same  situation 
as  upon  an  allotment  made  to  himself.  The  jury  having,  therefore,  given  a 
verdict  for  the  plaintiff,  I  cannot  see  any  ground  for  disturbing  it. 

Park,  J. — ^I  am  of  the  same  opinion,  I  win  only  add  that  Dae  d.  Newby  r. 
Jackson  (h)  strongly  confirms  our  decision. 

Gasblsb,  J.,  concurred. 

BosANQUST,  J.— rThe  jury  have  found  that  there  was  no  adverse  possession 

(*)  1  Barn.  &  Cress.  48. 
2h  2 


440 


TERM  REPORTS  in  tab  COMMON  PLEAS. 


Com*  Pleat* 


Doe 

.  MiLBUEN 

V. 

Edgar. 


for  twenty  years,  and  I  am  of  opinion  that  the  fiEU^ts  authoriaed  the  verdict. 
The  estate  was  contracted  to  be  sold,  part  of  the  purchase  money  was  paid 
but  part  was  not  paid,  and  the  intended  purchaser  paid  interest  on  the 
remainder  of  the  purchase  money.  The  party  was  let  into  possession  by  the 
vendor,  and  he  was  not  a  trespasser  until  the  possession  was  demanded ;  if  a 
demand  had  been  made  and  disobeyed,  then  the  party  would  have  been  a 
trespasser ;  but  no  demand  of  possession  was  made,  and  the  vendee  must 
therefore  be  treated  as  being  in  possession  by  the  permission  of  the  vendor* 
and  not  adversely  (t).  The  next  question  arises  upon  the  Inclosore  Act,  and 
I  will  only  add  one  observation : — ^It  is  said  that,  by  the  twenty-third  sectian, 
the  party  who  purchases  is  entitled  to  all  the  rights  of  the  vendor ;  but 
suppose,  instead  of  having  purchased  in  fee,  the  vendee  had  only  an  agree- 
ment for  a  lease  of  the  lands  for  seven  years,  or  for  one  year,  then,  if  the 
argument  was  well  founded,  he  would  have  all  the  rights  of  the  owner  in  fee. 
Here  the  interest  of  the  party  in  possession,  without  any  conveyance,  was 
inferior  to  that  of  a  lessee  from  year  to  year. 

Rule  disdiarged. 

(i)  See  Ball  v.  CtMimere,  1  Gale,  96. 


Brooke  v.  Turner  and  others. 


A  tettator  dr. 
vised  lands  (o 
his  wife  and 
trustees,  in  fee, 
in  trust  for  his 
wife  for  life, 
and  after  her 
decease  for  the 


^Y^HIS  was  a  case  directed  by  the  Vice'Chancellar  for  the  opinion  of  the 
judges  of  this  Court. 
Thomas  Brooke,  Esq.,  was  at  the  time  of  his  death  seized  in  fee  simple  of 
divers  freehold  and  copyhold  estates,  and  among  them  of  the  Upper  Horton 
Manor  and  estate,  and  the  Lower  Norton  Manor  and  estate;  and  was  also 
use  of  his  three  possessed  of  divers  leasehold  and  personal  estates  of  considerable  value ;  and 
the  said  T.  Brooke  duly  made  his  will,  dated  the  26th  of  September,  1807  ; 
and  thereby  gave,  devised,  and  bequeathed  unto  his  wife,  Frances  Brooke,  his 
friends,  H,  Bengough,  G,  Whittington,  and  S.  Rich,  all  his  freehold  and  lease- 
hold estates,  situate  in  Yate  and  other  parishes  particularly  described,  upon 
trust,  to  dispose  thereof,  and  out  of  the  money  to  pay  hb  debts,  and  to  pay 
the  surplus  to  his  residuary  legatees  after  named ;  and  concerning  the  manor 
of  Upper  Norton  (except  the  estate  called  Cfydes  Mill,)  he  gave  and  devised 
the  same  unto  his  said  wife,  Frances  Brooke,  N  Bengough,  G.  WkU- 
tington,  and  S.  Rich,  to  hold  to  them  and  the  survivors  or  survivor  of 
them  his  or  her  heirs  and  assigns,  for  ever,  in  trust  to  permit  and  suffer 


children  for 
their  li?es,  in 
equal  shares, 
and  to  the  issue 
of  their  bodies 
for  their  respec- 
tive life  only, 
in  equal  shares 
forever;  and 
in  case  of  the 
death  of  either 
of  the  three 
children,  with- 
out issue,  then, 
upon  (rust,  for 
thesurTiTora 


or  BurYlTor,  in 

equal  shares,  for  life  only,  or  to  their  respective  lawful  issues,  in  equal  shares,  for  life  only ;  and  in 
case  there  should  be  only  one  child  then  living,  in  trust,  for  such  only  child  for  life  only,  and  the 
issue  of  such  only  child  for  life,  in  equal  shares ;  and  if  but  one  issue  of  such  child,  to  such  issue 
for  life  only,  and  the  heir  of  his  or  her  body,  for  ever;  and,  in  case  there  should  be  no  issue  of  such 
child,  then  remainders  over ;  and  it  was  declared  that  either  child  who  should  marry  should 
have  a  power  to  make  a  settlement  of  bis  share  for  the  lives  of  the  parties,  and  the  lives  of  their 
issue,  with  remainders  over  in  tail.  By  a  codicil  which  recited  the  above  devise,  the  testtaior, 
after  the  decease  of  his  wife,  devised  the  same  land  to  the  trusAces,  in  fee,  in  trust,  for  his  three 
children,  as  tenants  !n  common  for  the  term  of  ninety-nlne  ^ears  from  his  decease,  if  tliey  or 
either  of  them  should  so  long  live ;  and  after  the  determination  of,  and  subject  to  that  term, 
to  the  trustees,  in  fee,  to  preserve  contingent  remainders ;  and  tlie  uses  expressed  in  the  will 
were  to  be  carried  into  perrect  execution  : — Ileld^  that  the  three  children  of  the  testator  took 
citates  for  the  term  of  ninety-nine  years«  If  they  should  so  long  live,  as  tenants  in  common,  with 
remainder  to  the  trustees  and  their  heirs,  during  the  respective  lives  of  the  said  three  children, 
in  trust,  to  preserve  contingent  remainders^  with  remainder  to  the  said  three  children,  as  tenant! 
in  common,  in  tail  general,  with  cross  remainders  between  them  in  tail  general. 
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bis  Baid  wife  and  her  assigns  to  receive  and  take  the  rents  thereof  for  her  Com.  Pkat. 
life;  bnt  if  she  should  many,  then  he  revoked  the  devise  in  her  &vour,  Bbooke 
and  in  lieu  thereof  directed  his  said  trustees  to  receive  the  rents  of  the 
aaid  manor,  and  out  of  the  same  to  pay  to  his  said  wife  the  yearl^r  sum  of 
500/.  during  her  life ;  and  upon  trust  that  his  said  trustees  should  pay  and 
divide  all  the  residue  of  such  rents  to  his  three  children,  Fitzherbert,  Thomas, 
and  F^a$ux8  Elizabeth  Brooke,  in  equal  parts,  during  the  life  of  his  said  wife ; 
but  in  case  of  either  of  their  deaths,  without  lawful  issue,  then  upon  trust  to 
pay  the  share  of  such  of  them  so  dying  to  the  survivors  of  them,,  in.  eqasJ^ 
shares ;  *  and  in  case  of  either  of  Ihem  so  dying,  leaving  lawful  issue,  theiv 
upon  trust  to  pay  such  share  to  the  issue  of  such  of  them  so  dying,  in  equal 
shares;  after  the  decease  of  his  said  wife,  he  gave  and  devised  the  same 
manors,  in  Upper  Norton,  unto  his  said  trustees  and  the  survivors  or  survivor 
of  them,  their  or  his  heirs  or  assigns,  for  ever,  expressly  as  devisees  to  uses, 
and  not  as  trustees,  of  the  legal  estate,  upon  trust  for  the  use  and  benefit  of 
his  said  three  children,  Fitzherbert,  Thomas,  and  Frances  Elizabeth,  for  their 
respective  lives,  in  equal  shares,  and  to  the  lawful  issue  of  their  respective 
bodies  for  their  respective  life  only,  in  equal  shares,  for  ever ;  and  as  to  the 
share  and  interest  of  his  said  three  children,  and  their  respective  issues,  in  the 
said  manor  and  premises,  for  life  only,  subject  to  the  provisoes  and  conditions, 
in  his  said  will  mentioned ;  and  in  case  of  the  death  of  any  or  either  of  his 
said  children,  without  lawful  issue,  then  upon  trust  for  the  survivors  or  sur- 
vivor of  them,  in  equal  shares,  for  life  only,  or  to  their  respective  lawful 
issues,  in  equal  shares,  for  life  only ;  and  in  case  there  shall  be  only  one  child 
then  living,  then  upon  trust  for  such  only  child,  for  life  only,  and  for  the 
lawful  issue  of  such  only  child  for  life,  in  equal  shares ;  and  if  but  one  child 
of  such  issue,  then  to  such  only  child's  issue,  for  life  onl^  and  the  heu*  of  his 
or  her  body  for  ever ;  but  in  case  there  should  not  be  any  lawful  issue  of 
such  child,  or  the  grandchild  of  such  issue,  then  upon  trust  for  such  person 
or  persons,  and  for  such  estate  and  estates,  of  and  in  the  said  hereditaments 
and  premises,  as  his  said  wife  should  by  deed  or  will  grant  and  devise  the 
same  hereditaments  and  premises,  in  such  manner  and  form,  and  for  such 
estate  and  estates,  as  she  should  think  fit,  it  being  his  wish  that  she  should 
give  or  grant  the  same  to  some  of  his  family ;  but  in  case  his  said  wife  should 
not  make  any  such  devise  or  grant  thereof,  then  upon  trust ;  and  he  gave  and 
devised  the  same  hereditaments  and  premises  to  and  for  his  nephews,  Thomas 
Brooke  and  William  Brooke,  sons  of  his  late  brothers,  Richard  Brooke  and 
William  Brooke,  and  their  assigns,  in  equal  shares,  for  life  only,  and  on  their 
deaths  to  the  lawful  issue  of  their  respective  bodies  as  to  the  share  of  each  of 
them  for  ever,  subject  to  the  provisoes  and  conditions  therein  mentioned. 
And  the  testator  empowered  the  said  Fitzherbert  and  the  said  Frances  Elizabeth, 
with  the  consent  of  his  wife,  to  make  a  settlement  of  his  or  her  share  in  his  said 
manor  on  their  respective  marriages,  such  settlement  to  be  made  for  the  life, 
only  of  the  wife  or  husband  of  the  said  Fitzherbert  and  Frances  Elizabeth,  and 
to  and  for  the  lawful  issue  of  his  or  her  children  for  their  hves  only,  and  to. 
the  lawful  issue  of  their  respective  bodies,  in  equal  shares,  for  ever ;  but  in 
case  there  should  not  be  any  such  lawful  issue,  then  in  trust,  and  to  and  for 
and  upon  the  uses,  ends,  intents,  and  purposes,  thereinbefore  mentioned,  and 
to  no  other  use  whatsoever.  And  the  testator  declared  that,  in  case  either  of 
his  said  three  children,  or  the  issue  of  their  respective  bodies,  should  be  so  • 
imprudent  as  to  run  iato  debt,  and  be  under  the  necessity  of  raisi^  money 
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fbr  his,  her,  or  their  support,  that  sach  child  or  issue  should  not  mortgage  or 
sell  his  estate,  in  the  said  numor,  for  any  longer  or  greater  term  than  for  his 
or  her  life  only,  unless  it  should  he  to  a  brother,  or  sister,  or  the  issue  of  sodi 
brother  or  sister ;  nor  should  the  same  be  subject  to  any  sale,  mortgage,  judg- 
ment, assignment,  bond,  or  other  debt,  or  security  whatsoever  that  sihoiuld  be 
made,  contracted  for,  or  given  them,  or  either  of  Aiem,  unless  the  same  should 
be  made  and  given  to  a  brother  or  sister,  or  the  issue  of  such  brother  or 
«ister«  nor  for  any  longer  term,  estate,  or  interest,  than  far  the  life  or  lives  of 
the  person  or  persona  making  such  sale,  mortgage,  or  security,  or  for  the 
payment  of  any  debts  whatsoever ;  and  the  testator  declared  that  all  such 
sale  or  mortgage,  except  as  aforesaid,  should  be  void,  it  being  his  most 
tamest  request,  and  his  express  desire,  to  his  said  children,  that  they  should 
keep  the  said  manors  in  his  family  so  long  as  there  should  be  found  one  of 
them  living ;  and  that  the  survivors  or  survivor  of  the  said  children,  and  their 
lawful  issue,  should  take  the  benefit  and  interest  in  the  said  manor,  notwitii* 
standing  any  sale,  mortgage,  or  security,  should  be  made  thereof  by  either  of 
his  said  children,  or  their  lawful  issue,  longer  than  for  life  only,  and  that  the 
same  should  be  held  and  enjoyed  by  the  survivors  or  survivor  dear  of  such 
sale,  mortgage,  or  security,  any  thing  therein,  or  in  the  law  provided  or 
declared  to  the  contrary  * ;  also,  the  testator  gave  and  devised  to  his  daughter, 
Frances  Elizabeth  Brooke,  his  farm,  called  the  MUl  Estate,  formerly  called 
Gydes,  situate  in  the  manor  of  Upper  Horton  aforesaid  (being  a  feurm  which 
was  parcel  of  demesnes  of  the  Upper  Horton  Manor,)  to  hold  to  her,  her 
heirs,  and  assigns,  for  ever;  and  the  testator  reciting  that  he  did,  in  I805» 
acknowledge  and  levy  a  fine,  with  proclamations,  of  the  manor  of  Horton,  he 
did,  by  his  will,  declare  the  use  of  the  said  fine  to  be  and  enure,  and  he  gave 
Jmd  devised  the  san^  to  the  use  of  his  said  wife,  H.  Bengough,  G.  WMttmgUm, 
and  S.  Rich,  their  heirs  and  assigns,  for  ever,  upon  trust,  to  pay  and  dis- 
charge the  remainder  of  his  debts ;  and,  in  the  next  place,  to  pay  the  annuitiea 
thereby  made  payable  from  the  same,  and  after  the  payment  thereof,  then, 
upon  trust,  to  permit  and  suffer  my  said  wife  and  her  assigns  to  receive  and 
take  the  rents  and  profits  of  all  the  remainder  thereof  for  and  during  the 
term  of  her  natural  life,  subject  to  the  payment  of  the  annuities  after-men- 
tioned to  my  respective  two  children  during  her  life ;  and  if  his  said  wife 
^ould  marry  again,  then  the  testator  revoked  the  devise  thereinbefore  made 
to  her,  and  in  lieu  thereof,  directed  his  said  trustees  to  receive  the  rents  of 
the  said  manor,  subject  to  the  payment  of  the  said  annuities ;  and  out  of  the 
remainder  thereof  to  pay  his  said  wife  for  her  use  the  yearly  sum  of  500/. 
for  her  life ;  and  after  the  payment  of  the  said  annuities,  then,  upon  trust, 
that  his  trustees  should  pay  all  the  residue  of  such  rents  to  his  said  three 
children  during  the  life  of  his  wife,  with  benefit  of  survivorship,  if  either  of 
them  should  die  without  issue ;  and,  after  the  decease  of  his  wife,  he  gave  and 
devised  the  same  manor  unto  the  said  H.  Bengough,  G,  Whittington,  and 
8.  Rich,  upon  trust,  to  preserve  the  contingent  use  and  uses  thereof  from  being 
destroyed,  upon  the  same  trusts,  as  are  hereinbefore  declared  concerning  the 
Upper  Horton  Manor,  with  a  similar    declaration  for  making  settlements 
and  mortgages   for    life   only  (a).     And  as  to   all  the  rest  of  his  lands, 
whether  freehold  or  copyhold,  not  before  disposed  of,  and  also  all  his  per- 
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sonal  property,  the  testator  gave  and  bequeathed  the  same  unto  hb  said  wife.    Com.  PU^t. 
and  the  said  trustees,  and  the  surviTors  or  survivor  of  them,  their  heirs,       bbookk 
executors,   or  administrators,    and   assigns,    for    ever,  upon  trust,  to    pay 
certain  legacies ;  and  the  remainder  thereof  he  gave  and  bequeathed  to  his 
said  wife  and  children,  their  executors,  administrators,  and  assigns,  in  equal 
shares ;  and  the  said  testator  made  his  said  wife  sole  executrix  of  his  said  will. 

The  said  testator  afterwards  made  a  codicil  to  his  said  will,  dated  the  30th 
of  May,  1811,  and  thereby  after  reciting  the  devise  to  his  said  daughter, 
Fhmees  EHzabeth  Brooke,  of  the  Mill  Fanur  called  Gydes,  he  revoked  such 
devise,  and  thereby  gave  unto  his  said  daughter  certain  lands,  in  Fran^ton 
Cotter^,  in  fee;  and  after  reciting  that  he  had,  by  an  indenture,  dated  the 
1st  of  May,  1810,  granted  unto  his  son,  Fitzherhert  Brooke,  and  Theresa. 
his  wife,  his  said  farm,  called  MiU  Farm  (being,  in  fact,  Gydes,)  to  hold 
onto  them,  for  their  lives,  and  during  the  life  of  the  survivor  of  them., 
his,  or  her  assigns,  the  said  testator  confirmed  the  said  indenture ;  and 
immediately  after  the  several  deceases  of  his  said  son  and  his  wife,  he  ordered 
and  directed  the  whole  of  the  prenuses  so  granted  by  the  said  indenture  to 
be,  in  every  respect,  and  in  aU  events,  esteemed  and  taken  as  part  of  the 
residuum  of  his  estate  and  effects,  and,  from  time  to  time,  used  and  enjoyed 
by  the  person  and  persons  who,  under  and  by  virtue  of  the  general  residuary 
clause  or  devise  in  his  said  will,  should  be  entitled  to  his  manor  of  Upper 
Horton. 

Tlie  said  testator  afterwards  made  a  second  codidl  to  his  said  will,  dated 
the  12th  of  /tf/y,  1811,  which,  after  reciting  the  aforesaid  devise  in  his 
said  will,  from  and  immediately  after  the  decease  of  his  said  wife,  of  the  said 
manor  of  Tipper  Norton ;  and  after  reciting  the  aforesaid  gift,  in  the  said 
will,  from  and  immediately  after  the  decease  of  his  said  wife,  of  the  said 
Lower  Horiom  manor  and  estate,  proceeded  aa  follows: — From  and  imme- 
diately after  the  decease  of  his  said  wife,  he  gave  and  devised  his  said  manors^ 
and  prenuses  unto  the  said  H.  Bengough,  G,  WMttington,  and  8.  Rich,  and 
their  heirs,  and  to  and  for  the  equal  use  and  behoof  of  his  said  three  chiL* 
dren,  as  tenants  in  common,  for  the  term  of  ninety-nine  years,  to  be  com- 
puted from  the  day  of  his  decease,  if  his  said  three  children,  or  either  of 
them,  should  happen  so  long  to  live ;  and  from  and  hnmediately  after  the 
determination  of  the  said  term,  and  m  the  meantime  subject  thereto,  to  the 
use  of  the  said  H,  B.,  G.  W,,  and  8,  R.,  and  the  survivors  or  survivor  of 
them  or  his  heirs  dining  the  respective  lives  of  his  said  three  children,  in 
trust,  to  preserve  the  contingent  uses  and  remainders  mentioned  and  expressed 
in  his  said  will,  and  also  subject  to  the  provisoes  and  conditions,  and  decla- 
rations therein  contained,  with  a  proviso,  that  whilst  his  said  daughter, 
Frances  Elizabeth,  should  remain  unmarried,  it  should  be  lawful  for  her,  by 
her  will,  executed  and  attested,  to  give  and  devise  one-third  part  of  his  said 
manors  and  premises,  or  any  portion  thereof,  in  fee,  for  life,  or  otherwise,  to 
any  person  or  persons  she  might  think  proper ;  and  that  such  gift  or  devise 
should  have  fuU  operation  and  effect,  notwithstanding  any  or  either  of  the 
provisoes,  conditions,  limitations,  or  declarations,  to  the  contrary  in  his  said 
will :  but  that  immediately  on  the  marriage  of  his  said  daughter,  she  should 
cease  to  have  any  disposing  power,  and  the  will  she  might  have  made  pre- 
vious to  her  marriage,  should  be  utterly  null  and  void.  The  said  testator,  T)y 
two  further  codicils,  appointed  Charles  James  nnd  Gccrgc  Rolphy  truitccpol  his 
p  id  v.':ll,  ingtcr.d(f  tlrj  said  Slilvs  Rich  and  Gt^orc/e  M'hktlnjtcn. 
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Com.  Plets.        The  testator  died  in  September,  1813,  and  he  left  his  widow,  and  three  chU- 
Beooke       ^6^'  namely,  Fitzherbert  Brooke,  his  eldest  son  and  heir-at-law,  Thomas  Brooke, 
v*  and  Frances  Elizabeth  Brooke,  all  since  deceased,  him  surviving.     The  said 

F.  Brooke  duly  proved  the  said  will  and  codicils. 

The  said  F.  Brooke  and  Charles  James  who  died  in  her  life  time  on  the  5th 
day  of  July,  1818,  alone  acted  in  the  execution  of  the  said  testator's  vnll  and 
codicils  ;  and  hy  deed-poll,  dated  the  8th  of  May,  1815,  the  said  G.  Rolpk 
and  H,  Bengough  disclaimed  all  their  right  and  interest  in  the  estates  devised 
to  them  as  aforesaid ;  the  said  G,  Rolph  and  H.  Bengough  respectively  died  in 
the  lifetime  of  the  said  Frances  Brooke.  The  said  Charles  James  smidved 
the  said  G,  Rolph  and  H.  Bengough,  and  died  intestate,  leaving  an  ddest  son 
his  heir-at-law.  The  said  Frances  Brooke  continued  the  widow  of  the  testator 
until  her  decease,  and  the  said  Frances  Brooke  and  Charles  James  sold  the  said 
freehold  and  leasehold  estates,  situate  in  the  parishes  of  Yaie,  and  other 
parishes  as  hefore-mentioned,  in  trust,  for  sale  as  aforesaid,  and  with  the 
produce  of  such  sale,  and  the  personal  estate  of  the  testator,  paid  all  his 
debts ;  and  the  said  Frances  Brooke  duly  paid  the  annuities  as  long  as  the 
same  continued  payable.  The  testator  was  not  at  the  time  of  making  his 
will,  and  first  and  second  codicils,  and  of  his  death,  seized  of  any  heredita- 
ments and  premises,  in  the  parishes  of  Frampton  Cottereli,  other  than  those 
devised  by  the  said  first  codicil  to  the  said  Frances  Elizabeth  Brooke  in  fee- 
simple.  The  said  Frances  Elizabeth  Brooke,  the  daughter  of  the  said  testator, 
continued  unmarried  to  the  time  of  his  death,  and  she  had  not  any  property 
in  Upper  Norton  other  than  the  said  manor  of  Upper  Norton,  and  she  made 
her  will,  dated  the  2drd  of  April,  1816;  and  thereby  she  gave  and  devised 
all  her  then  present  and  future  right  and  interest  in  the  manor  and  parish  of 
Upper  Norton,  and  also  all  her  messuages  and  premises,  in  Chipping  Sodbury  and 
Frampton  Cottereli,  and  all  her  personal  estate  unto  her  mother,  Frances  Brooke^ 
her  heirs,  executors,  and  administrators.  The  said  Frances  Elizabeth  Brooke 
died  25th  of  May,  1820.  The  said  Fitzherbert  Brooke,  eldest  son  and  heir- 
at-law  of  the  said  testator,  on  the  29th  of  March,  1810,  intermarried  with 
Theresa  Frances  Ansley,  who  died  on  the  6th  of  March,  1830,  and  there  was 
issue  of  such  marriage  five  children,  Fitzherbert  Nuntley  Brooke,  hia  eldest 
son  and  heir-at-law,  bom  5th  of  November,  1815 ;  the  defendant,  Richard 
Brooke,  now  Richard  Brooke  Jones,  bom  on  the  8th  of  July,  1816,  and 
became,  on  the  death  of  the  said  Fitzherbert  Nuntley  Brooke,  and  is  now  the 
heir-at-law  of  the  said  testator ;  the  defendant,  Theresa  Frances  Cox  Brooke, 
bom  13th  of  December,  1810 ;  the  defendant,  Frances  Sarah  Brooke,  bom  4th 
of  February,  1812;  and  the  defendant,  Lucy  Lucinda  Brooke,  bom  20th  of 
March,  1818.  The  said  Fitzherbert  Brooke  died  in  March,  1825,  and  he  left 
his  said  five  children  him  surviving.  The  said  Fitzherbert  Nuntley  Brooke, 
the  eldest  son  of  the  said  Fitzherbert  Brooke,  died  15th  of  November,  1830, 
an  infant  and  unmarried.  The  said  Thomas  Brooke,  son  of  the  said  testator, 
had  four  children,  viz.  Thomas  Richard  Brooke,  the  plaintiff,  bom  16th  of 
June,  1811 ;  the  defendant,  Isabella  Frances  Brooke,  bom  9th  of  May,  1807; 
and  the  defendant,  Elizabeth  Brooke,  bom  6th  of  September,  1812 ;  and  the 
said  Thomas  Brooke,  the  son  of  the  testator,  died  in  February,  1830.  The 
said  Frances  Brooke,  the  widow  of  the  said  testator,  being  seized  of  divers 
freehold  estates,  made  her  will,  dated  29th  of  September,  1830,  and  thereby 
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gave,  devised,  and  bequeathed  all  the  residue  of  her  estate,  both  real  and    Com.  Pleas, 
personal,  unto  all  her  said  grandchildren,  equally  between  them  and  their       Bbooke 
several  heirs,  executors,  and  administrators,  as  tenants  in  common.     The  said 
Frances  Brooke,  the  testatrix,  died  on  the  20th  of  February,  1832;  and  the 
grandchildren,  who  survived  her,  are  the  defendants,  Richard  Brooke  Jones, 
her  heir-at-law,   Theresa  Frances    Cos  Brooke,  Frances  Sarah  Brooke,  and 
JLucy  Lucinda  Brooke,  tiie  children  of  the  said  Fitzherhert  Brooke,  and  the 
plaintiff,  Thomas  Richard  Brooke,  and  the  said  defendants,  Isabella  Frances 
Brooke  and  Elizabeth  Brooke,  none  of  whom  have  ever  been  married. 
The  questions  for  the  consideration  of  the  Court  are  : — 
l&t. — ^What  estate  the  said  testator's  said  three  children,  Fitzherhert  Brooke, 
Thomas  Brooke,  and  Frances  Elizabeth  Brooke,  respectively  took  under  the 
the  said  will,  and  first  and  second  codicils  of  the  testator,  in  Upper  Horton 
manor  and  estate. 

2nd. — ^Whether  the  said  Fitzherhert  Brooke,  Thomas  Brooke,  and  France? 
Elizabeth  Brooke,  respectively  took  any,  and  what  estates,  under  the  said 
testator's  said  wiU,  and  first  and  second  codicils,  in  that  part  of  the  Upper 
Horton  estates,  called  the  Mill  Farm,  formerly  Gydes,  and  in  the  mill  also, 
called  Gydes  Mill 

3rd. — ^Whether  the  plaintiff,  I%omas  Richard  Brooke,  and  the  said  de- 
fendant, Richard  Brooke  Jones,  respectively,  are  entitled  to  any  and  what 
estate  and  interest,  in  the  said  Upper  Horton  manor  and  estate,  and  the  Mitt 
Farm,  or  any  and  what  parts  thereof,  imder  the  said  will  and  first  and  second 
codicils,  and  in  any,  and  what  character? 

4th. — Whether  the  defendants,  Theresa  Frances  Coxe  Brooke,  Frances  Sarah 
Brooke,  Lucy  Lucinda  Brooke,  Isabella  Frances  Brooke,  and  Elizabeth  Brooke, 
or  any,  and  which  of  them,  are  entitled  respectively  under  the  said  will,  and 
first  and  second  codicils  of  the  said  testator,  to  any  and  what  estates  and 
interests  in  the  said  Upper  Horton  manor  and  estate,  and  the  said  Mill  Farm, 
or  any,  and  what  part  thereof  ? 

5th. — ^What  legal  estate  and  interest  had  the  said  Frances  Brooke,  as  the 
surviving  trustee,  under  the  said  will  and  codicils  of  the  said  testator,  in  the 
Lower  Horton  estate,  or  in  any  and  what  part  thereof  at  the  time  of  making 
her  will,  and  death,  and  in  whom  did  such  estate  and  interest  vest  upon  her 
death? 

6th. — ^Whether  the  wiU  of  the  said  Frances  Elizabeth  Brooke  operated  as 
an  appointment  in  exercise  of  her  power  over  her  one-third  part  of  the  Upper 
Horton  manor  and  estate  ? 

7th. — ^Whether  after  the  death  of  Frances  Brooke,  the  heir-at-law  of 
Charles  James,  had  any  and  what  legal  estate  under  the  said  will  and  codicils 
of  the  said  testator,  in  the  Lower  Horton  estate,  or  in  any  and  what  part 
thereof? 

8th, — ^Whether  any  and  what  estate  or  interest  in  the  Upper  Horton  manor 
and  estate  passed  under  the  residuary  devise  in  the  said  testator's  will  ? 

Preston,  for  the  plaintiff,  T.  R,  Brook, — ^The  will  ought  to  h€  considered 
with  a  view  to  what  the  testator's  intention  was  at  the  time  he  made  it,  and 
it  is  obvious  that  he  then  intended  to  create  estates  tail.  His  wish  was  to 
create  perpetual  estates  for  life,  but  as  that  cannot  be  permitted,  the  object  of 
every  part  of  the  instrument  will  be  best  preserved  if  the  court  determine  that 
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Com.  Pleat,  as  to  the  Upper  Norton  manor,  the  three  children  of  the  testator  took  eatates 
Bbooke  ^^^  ^®  *®"^  ^^  ninety-nine  years,  if  they  should  respectively  so  long  live,  as 
tenants  in  common,  with  remainder  to  the  trustees  in  the  second  codicil  named* 
and  their  heirs,  during  the  respective  lives  of  the  said  three  children*  in  trust 
to  preserve  contingent  remainders,  with  remainder  to  the  said  three  chDdxen 
as  tenants  in  common  in  tail  general,  with  cross-remainders  between  them 
in  tail  general.  Every  part  of  the  will  is  thus  preserved.  Doe  d.  SmaU  v. 
Alien  (b),  decides  in  effect,  that  this  is  an  estate  tail;  and  Mortimer  y.  Wegtic) 
is  in  substance  like  this  case.  That  was  a  devise  to  A.  £.  and  C.  share 
and  share  alike,  for  their  lives,  with  remainder  to  their  respective  children 
for  their  lives,  and  so  to  be  continued  from  issue  to  issue  for  life,  but  if  any 
of  them  should  die,  leaving  no  issue,  their  shares  were  directed  to  go  to  the 
survivors  for  their  Uves,  and  the  issue  of  such  of  them  as  should  be  dead,  and 
for  default  of  any  issue,  then  over;  and  it  was  held,  that  A.  B.  and  C.  took  estates 
tail  with  cross  remainders.  Seaward  v.  WiUcock(d),  and  HtanberHome  v. 
Humber8tone{e),  may  be  cited  on  the  other  side,  but  the  first  was  a  case  m 
generis;  and  the  latter  was  an  executory  trust  which  a  Court  of  Equity  oould 
mould,  but  which  a  Court  of  Law  cannot  do. 

Second, — It  is  material  to  observe,  that  the  testator  described  the  MiU 
Farm,  called  Gydes,  as  being  part  of  his  manor  of  Upper  Norton ;  therefore, 
when  the  devise  of  that  feurm  to  his  daughter  was  revoked,  it  formed  part  of 
the  manor  of  Upper  Norton,  and  must  be  held  to  be  subject  to  the  same  tmcts. 
It  is  dear  that  the  residuary  legatees  are  not  entitled  to  take  tins  property. 

Fifth, — (J)  It  is  manifest  that  the  legal  estate  must  be  given  to  Fhmeeg 
Brooke,  and  the  safest  construction  will  be,  that  the  fee  passed  to  her  as  the 
survivor.  Charles  James,  the  survivor  of  the  other  trustee  in  fee,  died  in  her 
lifetime.  When  general  words  are  sufficient  to  pass  a  trust  estate,  was  lumi- 
nously considered  hjLoird  Eldon  in  Lord Brayhroke  v.  Inakipi^)^  zxAEtparte 
Morgan  (h). 

Sij^h. — The  win  of  Frances  Elizabeth  Brooke  operated  as  an  appointment 
Uk  favour  of  her  mother  of  her  third  part  of  the  manor  of  Upper  Norton. 
Authorities  are  not  necessary  to  support  that  proposition. 

W>  N.  Watson  appeared  for  Richard  Brooke  Jones;  he  was  allowed  to  cite 
the  following  cases : — Robinson  v.  Robinson (t),  Doed,  Blandford  v.  AppUn{j), 
Doe  d.  Candler  v.  Smith(k),  Doe  d.  Dodsonv.  Grew  (I),  Doed.  Cottony.  Sten-^ 
lake(m),  Doe  d.  GaUim  v.  GdlUnUn),  and  Murthwaite  v.  Jenkinson(p). 

Bompas,  Seijt., — ^for  the  two  daughters  of  the  testator's  second  son. — 
The  testator's  children  took  estates  for  life  for  ninety-nine  years,  with 
remainder  in  tail  to  their  issue,  with  cross  remainders  over.  The  case  has 
been  argued  as  if  the  will  stood  alone  without  the  codicil,  but  the  whole 
ought  to  be  construed  together,  and  then  it  will  be  seen  that  the  limitations 

m  8  T.  R.  497.  (i)  1  Burr.  48. 

(c)  2  Simons,  274.  Ij)  4  T.  R.  82. 

(rf)  5  East.  198.  h)  7  T.  R.  531. 


(e)  1  p.  Wins.  332.  //)  2  WUs.  322, 

{/)  The  other  questions  were  not  the         (m)  12  East.  515 

subject  of  discussion,  ?ii)  5  B.  &  Ado.  640, 


8  Vesey,  417.  (o)  2  B.  &  Cress.  357. 

10  lb.  100. 


Brooks 
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to  the  grand  cluldren  come  within  the  rule  in  Shelly  s  case.    The  general     com.  Pkat, 

intention  of  the  testator  was  to  limit  the  estate  so  far  as  the  law  would  allow 

him.     In  aU  the  cases  which  were  cited  on  the  other  side,  a  life  estate,  and 

not  a  term  for  years,  was  granted  to  the  persons  who  stood  in  the  relation  of      TuavxB 

the  testator's  children.  Mogg  y.  Mogg  (p). 

Hages,  on  the  same  side,  was  allowed  to  mention  SamerviUe  v.  Lethbridge  (9), 
snd  Beard  y.  We8tcott{r). 

Presttm,  was  heard  in  reply,  and  he  cited  Arnold  v.  Congreife(9)* 

The  following  certificate  was  sent  in  during  the  present  Term : — 

We  have  heard  this  case  argued  by  counsel,  and  have  considered  it ;  and  in 
answer  to  the  several  questions  submitted  to  us,  we  are  of  opinion,—* 

First. — That  under  the  said  will  and  the  first  and  second  codicils,  the  three 
children  of  the  testator  took  in  the  Upper  Norton  manor  and  property,  estates 
for  the  term  of  ninety-nine  years,  if  they  should  respectively  so  long  Hve,  as 
tenants  in  common,  with  remainder  to  the  trustees  in  ^e  second  codicil  named, 
and  their  heirs  during  the  respective  lives  of  the  said  three  children,  m  trust 
to  preserve  contingent  remainders,  with  remainder  to  the  said  three  children 
as  tenants  in  common  in  tail  general,  with  cross  remainders  between  them  in 
tail  general. 

Secondhf, — ^We  are  of  opinion  that  the  three  children  of  the  testator  took, 
imder  the  will  and  the  first  and  second  codicils,  the  same  estate  in  the  Mill 
Farm^  (in  the  will  called  Gydea  Mill),  as  they  took  in  the  Upper  Norton 
estate. 

Thirdly  and/oiirfA/y.->^We  are  of  opinion  that  the  grandchildren  named  in 
the  third  and  fourth  questions  respectively,  took  nothing  under  the  will  and 
first  and  second  codicils  in  the  said  Upper  Norton  manor  and  estate,  or  the 
said  Mia  Farm. 

Fifthly. — ^We  are  of  opinion  that  the  legal  estate  and  interest  which  Fhmces 
Brooke  had  as  surviving  trustee,  under  the  will  and  codidls  of  the  testator  in 
the  Lower  Norton  estate,  at  the  time  of  making  her  will,  was  an  estate  for  life 
only ;  and  that  upon  her  death  the  legal  remainder  in  fee  came  to  the  heir-at-» 
law  of  Charles  James,  the  last  surviving  trustee  of  the  fee. 

Sixthly. — ^We  are  of  opinion  that  the  will  of  Frances  Elizabeth  Brooke,  did 
operate  as  an  appointment  in  exercise  of  the  power  over  her  one  third  part  of 
the  Upper  Norton  manor  and  estate. 

Seventhly. '^We  are  of  opinion  that  on  the  death  of  Frances  Brooke,  the 
heir-at-law  of  Charles  James  took  the  legal  estate  in  fee  in  the  Lower  Norton 
estate. 

Eighthly. — ^We  are  of  opinion  that  no  part  of  the  Upper  Norton  manor  and 
estate,  passed  under  the  residuary  devise  in  the  testator's  will. 

N.    C.   TiNDAL, 

J.  A.  Park, 
S.  Gasblbb, 
J,  Vauohan, 

(p)  1  Merivale,  654.  (r)  5  Taunt.  303. 

<f )  6  T.  R.  213.  W  1  RuweU  &  Mylne,  809. 
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Feb.  lit.  Simpson  v.  Cooper. 

Before  the      rpHE  declaration  in  this  case  was  deliyered  on  the  1 2th  of  January;  cm  the 
SSdinK  h«d  following  day  the  defendant  ohtained  a  judges'  order  for  seven  days  time 

expired,  the  to  plead ;  the  defendant  having,  at  that  time,  undertaken  to  take  short  notice  of 
tidn^lim^  order  ^^  ^^  ^^  second  sittings  in  Hilary  Term,  which  would  fiall  on  the  26th  of 
for  seven  dayi'  of  January :  the  defendant  not  having  pleaded  at  the  expiration  of  seven 
the  defendant  days  from  the  1 3th  of  January,  the  plaintiff  signed  judgment,  and  a  rule 
?r°t«m?to""  *****  ^  ®®*  ^*  ^^^^  ^^^  irregularity  having  been  obtained, 
uke  short  no. 

Bt%w  ift!^  Wilde,  Seijt.,  shewed  cause.— As  the  defendant  was  bound  to  take  short 

tings.  Held,  notice  of  trial,  it  is  clear  that  the  seven  days'  time  must  be  reckoned  from  the 
time  oughuo^'  Mir/ecnM  of  January,  and  not  from  the  expiration  of  the  four  days  after 
be  reckoned  declaration;  otherwise  the  plaintiff  could  not  try  the  cause  at  the  second 
ofthe  order,  as    sittings,  and  this  distinguishes  the  case  from  Aspinally.  Smyth  (a).     This  is 

the  cause  eonld  ^Qt  ^^  order,  as  is  sometimes  the  case,  "  for  further  time  to  plead." 

not  otherwise  ^ 

be  tried  at  the 

sittings.  Andrews,  Seijt.,  contrH. — ^The  judgment  is  irregular,  for  the  defendant's 

time  to  plead  did  not  expire  until  seven  days  after  the  expiration  of  the 

regular  four  days  which  is  allowed  for  pleading. 

TiNOAL,  C.  J. — I  think  we  are  called  upon  to  say  that  the  intention  of  this 
order  was,  that  the  defendant  should  have  seven  days  time  to  plead  from  the 
date  of  the  order.  It  is  contended  for  the  defendant,  that  he  had  three  days 
fiirtiier  time,  but  that  would  bring  the  time  of  pleading  to  Monday,  the  25th 
of  January,  and  the  following  day  was  the  sittings,  and  the  defendant  was 
bound  to  take  short  notice  of  trial.  I  therefore  think,  in  this  particular  order, 
that  the  time  allowed  was  seven  days  from  the  date  of  the  order. 

The  other  judges  concurred. 

Rule  dischai-ged. 

(a)  3  B.  Moore,  655. 


Jan.  \4ih.     Abbott  &  an^,  ass^.  of  Flude,  a  bankrupt,  r.  Burbage  and 

another. 

uJ»f «?»-'    T'ROVER  to  recover  a  policy  of  msurance  for  3,000/.  effected  upon  the  life 
cd  into  a  deed  of  the  bankrupt.     The  cause  was  tried  at  Guildhall,  before  Tlndal,  C.  J.. 

with  UKb  jcSnt  ^^  ^^  sittings  after  Michaelmas  Term,  when  it  appeared  that  the  defendants 
^'h^^^b"''  ^^^  trustees  of  a  deed  of  assignment,  dated  the  27th  of  December,  1831, 

agreed,  that       made  by  Flude  the  bankrupt  and  his  then  partner  Simpson,  under  the  following 
sbouYd^emain    circumstances : — Previous  to  1831,  Flude  and  Simpson  were  partners  in  London 
in  possession  of  as  wine  merchants,  and  in  the  course  of  that  year  they  became  embarrassed, 
the  joint  stock- 
in-trade,  and  that  the  creditors  should  receive  At,  6d.  in  the  pound,  payable  by  instalments ;  and 
the  separate  property  of  A.,  consisting  of  a  policy  of  insurance  on  his  life,  was  assigned  to  trus. 
tees  as  a  security  for  the  payment  of  the  instalmenU.    Held^  that  this  was  not  an  act  of  banlr- 
ruptcy  to  support  a  fiat  against  A.;  snd  that  it  was  properly  left  to  the  Jurv  to  sav,  whether 
the  deed  was  executed  by  A,  in  oonieinplation  of  bankruptcy,  with  intent  to  defraad  nit  sepaiaie 
cnditon. 
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and  the  creditors  of  the  firm  consented  to  receive  4^ .  6d,  in  the  pound,  pay-    Com.  Pleat* 


Abbott 


able  by  three  instahnents,  at  six,  nine,  and  twelve  months  date.    The  deed  of 

the  27th  of  December  1831,  was  executed  by  the  joint  creditors  and  Flude       '"v^ 

and  Simpson,  for  the  purpose  of  carrpng  this  arrangement  into  effect ;  and  the     Bubbaoe  , 

separate  property  of  flude,  consisting  of  the  policy  in  question  and  of  his 

household  fdmiture  was  assigned  to  the  trustees.    The  deed  provided  that 

Fhuie  and  Simpson  should  be  allowed  to  carry  on  their  business  as  usual ; 

that  the  policy,  with  other  policies,  should  be  a  security  for  the  payment  of 

the  iostalments,  and  that  after  these  were  paid,  the  surplus  should  be  given  to 

Fhide's  representatives.     It  was  also  provided  that  the  future  premiums  on 

the  pohcies  should  be  paid  out  of  the  monies  received  by  the  trustees  from 

Fbule  and  Sin^on. 

At  this  time  Flude  was  indebted  to  a  considerable  amount  on  his  separate 
account,  but  his  private  creditors  were  not  parties  to  the  arrangement  made 
with  the  joint  creditors. 

Flude  and  Simpson  carried  on  their  business  for  a  twelvemonth  alter  this 
arrangement  was  made,  and  paid  the  two  first  instalments  provided  for 
by  the  deed,  but  they  were  unable  to  pay  the  third.  Simpson  proved,  that 
when  the  arrangement  was  made,  he  and  his  partner  supposed  they  should  be 
able  to  retrieve  their  affairs.  On  the  19th  of  November,  1833,  a  fiat  in 
bankruptcy  issued  against  Flude,  on  the  petition  of  one  of  his  separate  cre- 
ditors, and  th^  plaintiffs  were  appointed  assignees,  and  it  was  contended  that 
the  execution  of  the  deed  of  assignment  in  1831,  in  favour  of  the  joint  cre- 
ditors of  the  estate,  under  the  circumstances  stated,  was  an  act  of  bankruptcy, 
and  that  the  assignment  was  void,  as  being  made  by  way  of  fraudulent  pre- 
ference of  the  joint  creditors. 

The  learned  Judge  left  it  to  the  Jury  to  say,  whether  the  deed  of  assign- 
ment of  Flude' s  effects  was  made  to  enable  the  parties  to  carry  on  their  busi- 
ness, or  whether  it  was  made  by  Flude  by  way  of  fraudulent  preference  and  in 
contemplation  of  bankruptcy.     Verdict  for  the  defendants. 

Kelly  applied  for  a  rule  nisi  for  a  new  trial,  upon  the  ground  of  misdirec- 
tion. It  is  quite  clear  that  the  parties  were  in  a  state  of  insolvency  when 
the  deed  of  assignment  was  executed,  and  the  attention  of  the  jury  ought 
to  have  been  called  to  that  circumstance,  which  would  have  shewn  that  bank- 
ruptcy must  have  been  in  the  contemplation  of  the  partners  when  the  deed 
was  executed. — [Tindal,  C.  J. — ^The  intention  of  the  parties  was  a  question 
for  the  jury.]  That  is  so ;  but  they  should  have  been  told  at  least,  that 
bankruptcy  was  in  a  high  degree  probable.  Morgan  v.  Horseman  (a),  Linton  v. 
BartlHt{b). 

TiNDAL,  C.  J. — ^The  grounds  upon  which  this  application  is  made  are  two : 
First,  that  the  state  of  affedrs  when  the  deed  was  executed,  was  not  suffi- 
ciently placed  before  the  jury ;  and  Secondly,  that  the  jury  were  not  told  ex- 
pressly that  bankruptcy  was  in  the  highest  degree  probable. 

The  act  of  bankruptcy  is  put  in  a  double  way :  First,  that  the  deed  of  De- 
cember, 1 83 1 ,  was  a  fraudulent  grant  to  defeat  or  delay  creditors ;  and  Secondly 
that  it  was  a  voluntary  preference  of  joint  creditors,  made  with  the  object  of 
defeating  the  claims  of  the  separate  creditors.    The  first  objection  arises  on 

(a)  3  Taunt,  241 .  {b)  3  Wils.  ^7- 
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Com.  Pkas,    the  third  section  of  the  Bankrupt  Act,  which  enacts  '*  That  if  any  trader  shall 
Abbott       i^ojike,  or  cause  to  be  made,  any  fraudulent  graiit  or  conyejranoe  of  any  of  his 
lands,  tenements,  goods,  or  chattels,  with  intent  to  defeat  or  delay  his  creditorB, 
such  trader  shall  be  deemed  thereby  to  have  committed  an  act  of  bankru]itcy/' 
Now  two  circumstances  are  here  essential;  fir$t,  a  fraudulent  grant;  and 
secondly  t  it  must  be  made  with  intent  to  defeat  or  delay  creditors.     Looking  at 
the  instrument  upon  which  the  objection  is  founded  in  the  present  case,  ao  fiur 
£rom  its  being  a  grant  of  goods,  it  is  an  agreement  between  the  parties,  that 
the  traders  shall  hold  all  their  stock  in  trade  and  effects,  and  that  the  creditors 
shall  accept  four  shiUings  and  sixpence  in  the  pound  by  instalments,  in  satis- 
faction of  their  debts ;  and  at  the  end  of  the  deed  certain  policies  on  the  h£e 
of  one  of  the  partners  are  assigned  to  trustees,  as  a  further  security  for  the  due 
payment  of  the  instalments  as  they  should  become  due. 

What  then  appears  to  have  been  the  intent  of  the  parties  ?  The  debts  of 
the  joint  creditors  were  of  a  larger  amount  than  those  of  the  separate  creditors, 
and  the  former  could  take  no  remedy  against  the  partners,  until  defisiult  had 
been  made  in  payment  of  the  instalments,  whilst  the  latter  remained  at  liberty 
to  take  proceedings  to  recover  their  debts  from  the  bankrupt.  As  to  the 
assigninent  of  the  policy,  that  is  not  of  itself  a  grant  by  which  Fbtde*8  creditors 
could  be  defeated  or  delayed. 

But  this  is  not  the  only  answer ;  for  Simpson  was  called  at  the  trial,  and  he 
stated  that  the  partners  supposed,  that  when  they  were  in  possession  of  the 
stock  in  trade,  and  were  released  from  the  demands  of  the  joint  creditors,  they 
should  be  enabled  to  go  on  with  their  business;  therefore,  I  think  the  jury 
were  well  warranted  in  saying  that  no  intent  to  defraud  or  delay  the  creditors 
of  Flude  was  made  out.  As  to  the  insolvency  of  the  parties,  the  whole  of  the 
evidence  was  stated  to  the  jury,  and  I  see  no  reason  why  it  should  be  pressed 
upon  them  more  closely,  than  the  other  parts  of  the  case.  With  regard  to  the 
second  point,  it  was  left  to  the  jury  to  say  whether  there  was  any  preference 
made  in  contemplation  of  bankruptcy,  and  they  were  asked ;— first,  whether 
it  was  a  voluntary  preference ;  and  secondly ,  whether  it  was  made  in  contem- 
plation of  bankruptcy.  It  appeared  that  no  fiat  was  issued  until  two  years 
after  the  execution  of  the  deed;  and  the  question  for  the  jury  was  whether  the 
parties  contemplated  bankruptcy  as  being  probable,  and  the  effect  of  Simpson's 
evidence  was,  that  the  parties  considered  at  the  time,  that  if  they  were  left  in 
possession  of  the  stock  they  would  be  enabled  to  continue  their  busineas. 

Park,  J. — The  questions  were,  whether  the  deed  was  fraudulent,  and  whe- 
ther it  was  made  with  intent  to  defeat  or  delay  the  creditors :  both  must  concur, 
and  these  were  questions  for  the  jury,  and  their  decision  was  in  accordance 
with  the  opinion  of  my  Lord  Chief  Justice. 

Gasblbb,  J.,  concurred, 

BosANQUBT,  J. — These  parties  were  endeavouring  to  avoid  a  bankruptcy, 
and  made  arrangements  to  do  so,  by  coming  to  an  agreement  with  their 
creditors.     It  appears,  however,  that  they  could  not  retrieve  their  affairs. 

Rule  refused  (c). 

(c)  Alkinton  y.  BrmdU^  an/e,  337. 
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Battersby,  Treasurer  of  the  Bristol  Dock  Company,  r. 

Kirk. 

A  SSUMPSIT  for  rates  and  duties  payable  from  the  defendant  to  the  Bristol  ^^S^dUSk 

Dock  Company,  for  goods,  wares,  and  merchandize,  imported  into  Bristol,  Act,  48  0. 3, 

consigned  to  the  defendant.     The  defendant  pleaded  non-assumpsit,  under  a  ^ruiVn'duiiM* 

judge's  order,  empowering  the  defendant  under  that  plea,  to  give  in  evidence  are  impoied, 

any  matter  of  defence*     The  particulars  of  demand  claimed  the  sum  of  5s.  Id.  waret^aodmer. 

for  rates  and  duties  on  two  boxes  of  Irish  linen,  imported  into  Bristol,  by  the  ^^*"^^'5:  '"°* 

Express  steam  packet  from  Dublin,     Under  a  judge's  order,  the  facts  were  ^ru  he^d 

stated  for  the  opinion  of  the  court  in  the  following  C asb  :—  ''**  ^»  *"** . 

inUnd  naviga- 

By  Stat.  43  G.  3,  c.  cxl,  a  company  of  proprietors,  to  be  known  by  the  p^n  of*BH*- 

style  of  "The  Bristol  Dock  Company"  was  established,  and  they  were  in-  /o/."   //r/rf, 

rested  with  various  powers  and  authorities,  to  enable  them  to  fulfil  the  objects  j^jriaifrom*""' 

of  the  act ;  and  certain  rates  and  duties  were  thereby  made  payable  to  the  Ireland^  were 

company,  for  all  goods  imported  from  parts  beyond  the  seas,  but  not  brought  p!i?u^beyond 

coastwise,  or  by  inland  navigation  into  the  port  of  Bristol,  except  articles  ^|  ^' 

of  provision.  branch  of  the 

By  Stat.  46  G.  8,  c.xxxv,  the  former  act  was  recited,  and  various  further  statute,  other 
•'  ^  duties  are  iin« 

provisions  were  made  for  carrying  it  into  effect.  poied  ^'  on 

By  Stat.  48,  G.  3,  c.  xi,  the  former  acts  herein-before  stated  were  recited,  S^meKhanl 
and  further  provisions  were  made,  and  further  works  directed.    The  thtrty^  diie,  bnmfht 
eighth  section  of  the  last  mentioned  statute,  was  as  follows: — "And  be  it  theiaidport,or 
further  enacted,  that  from  and  after  the  completion  of  the  said  intended  works  f»^ga  growth 
as  aforesaid,  there  shall  be  paid  and  payable  to  the  said  company,  or  their  but  notof^i^ri^ 
collectors  or  deputies  for  their  use,  (in  lieu  of  the  rates  on  merchandize  im-  ***^^  f^^'^^^  ^\, 
posed  by  the  said  first  recited  act), /or  att  goods,  wares,  or  merchandises  im-  Held^xhtLilHih 
ported  from  parts  beyond  the  seas,  and  not  brought  by  inland  navigation  into  the  ^^^HM^i^m 
port  of  Bristol,  (except  com,  flour,  rice,  and  other  articles  of  provision) ;  and  DubUn^  were 
also  for  att  goods,  wares,  and  merchandise  that  shaUbe  brought  coastwise  into  the  ^t^l 
said  port,  of  foreign  growth  or  importation,  but  not  of  British  growth  or  momr- 
facture,  (except  from  Cardiff,  Newport,  and  other  ports  to  the  eastward  of  the 
Hobnes,  and  except  com,  flour,  rice,  and  other  articles  of  provision ;  and  ex- 
cept foreign  goods  brought  coastwise,  which  shall  not  be  discharged  for  sale 
at  the  quays,  but  passing  or  going  to  or  from  the  Bath  river  navigation,  or 
Kemnett  and  Avon  canal,  or  any  part  thereof,)  by  the  owner  or  owners,  con- 
signee or  consignees  of  such  goods,  wares,  or  merchandize,  or  other  commo- 
dities, the  several  rates  and  duties,  particularly  rated,  specified,  and  set  forth 
in  the  schedule  hereunto  annexed,  as  far  as  such  goods,  wares,  and  merchan- 
dizes are  therein  particularised." 

"  The  forty-first  section  gives  power  to  the  directors,  with  the  consent  of 
the  justices  of  the  peace  for  the  city  of  Bristol,  to  be  certified  by  an  order  of 
sessions,  to  lessen  any  of  the  said  rates  and  duties  chargeable  on  any  articles 
imported  into  the  said  port  of  Bristol;  and  again  to  alter  and  increase  them, 
not  exceeding  the  respective  rates  by  the  recited  acts  made  payable." 

Annexed  to  the  last  mentioned  statute,  is  a  schedule  intituled,  "  Schedules 
of  rales  aad  duties  on  goods  and  merchandizes  imported  into  the  port  of  Bris* 
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Com.  Pleat,     tol,  imposed  by  the  foregoing  act ;"  which  contains,  (inter  alia),  the  following^ 
Battersbt    ite°^8 : — "  Linen  in  transitu,  per  pack  or  box,  Is.  6d.  i    Linen,  not  in  transitu, 
V.  per  pack  or  box,  Ss.  6d," 

By  Stat.  49  G.  3,  c.  xvii,  certain  further  provisions  were  made.     Each  of 
the  acts  before-mentioned,  contained  a  clause  in  the  usual  form,  declaring  it 
to  be  a  public  act.     In  the  year  1809,  the  works  directed  by  the  said  sererti 
acts  were  completed :  From  that  time  until  August,  1834,  no  alteratioii  was 
made  in  the  rate  or  duty  of  3^.  6<f.  per  pack  or  box  of  linen  not  in  trandtm, 
particularised  in  the  schedule  subjoined  to  the  statute  48  G.  3,  c.  xi,  above 
referred  to.     By  an  order  dated  4he  27th  of  August,  1834,  the  justices  in 
quarter- sessions  assembled,  declared  their  consent  and  approbation  that  it 
should  be  lawful  for  the  directors  of  the  Bristol  Dock  Company  to  lessen  the 
rates  and  duties  which  by  the  said  act  of  48  G.  3,  were  payable  on  the  serend 
articles  imported  into  the  said  port  of  Bristol,  specified  and  set  forth  in  the 
schedule  under  the  said  order  written,  to  the  several  sums  therein  set  opposite 
to  the  said  respective  articles;  and  in  that  schedule  there  was  the  fallowing 
item : — "  Linen,  not  in  transitu,  per  box,  2*.  6d."    Those  duties  were  tfien 
lessened  by  the  directors  accordingly.    The  monies  borrowed  under  the  before- 
mentioned  acts,  together  with  the  capital  stock  advanced,  still  remain  unpaid 
and  undischarged  :  and  the  duties  imposed  and  made  payable  by  the  said  acts 
are  stUl  vested  in,  and  payable  to  the  said  Bristol  Dock  Company.     The 
plaintiff  is  the  treasurer  of  the  Bristol  Dock  Company ;  who,  by  the  before- 
mentioned  acts,  are  empowered  to  sue  in  the  name  of  their  treasurer.     The 
defendant  is  a  natural  bom  subject  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  bom  in  Ireland,  who  £rom  his  birth,  except  while  he  was  at  Bristol,  as 
hereinafter  mentioned,  resided  at  Amdale,  in  the  county  of  Armagh,  in  /rv- 
land,  where  he  carried  on  the  trade  of  a  bleacher  of  linens.     On  the  1st  of 
November,  1834,  he  was  the  owner  of  108  pieces  of  linen,  which  had  been 
woven  in  Ireland,  by  Irish  subjects,  out  of  flax  which  had  been  raised  and 
dressed  in  Ireland,  by  Irish  subjects :  and  having .  packed  the  same  in  two 
wooden  boxes,  manufieictured  in  Ireland  by  Irish  subjects,  the  defendant,  on 
that  day,  shipped  the  same  from  the  port  of  Dublin  in  Ireland,  in  a  certain 
vessel  built  in  England,  and  belonging  to  and  navigated  by  certain  natural 
bom  subjects  of  the  United  Kingdom,  resident  in  England,  and  called  the 
Express  Steam  Packet,  to  be  carried  therein  to  the  port  of  Bristol,  being  one 
of  the  ports  of  the  realm  within  England,  consigned  and  there  to  be  deli- 
vered to  the  said  defendant.     And  the  said  linens  and  boxes  so  being  put 
on  board  the  same  vessel  were  afterwards,  on  the  same  day,  carried  therein  by 
the  direct  and  usual  course  from  the  said  port  of  Dublin,  unto  the  said  port  of 
Bristol,  whereat  they  arrived  on  the  15  th  of  November  aforesaid,  and  were 
there  received  by  the  defendant;  he  the  defendant,  during  all  the  times  afore- 
said, knowing  that  the  duty  of  2s.  6d.  per  box  on  such  goods  was  claimed  by 
the  company.     The  goods  so  imported,  were  not  in  transitu.     The  plaintiff 
claimed  the  duty  of  2s.  6d.  per  box  for  the  said  linens,  under  the  acts  before 
referred  to.  which  the  defendant  refused  to  pay,  and  referred  to  and  relied  on 
the  before-mentioned  acts,  and  particularly  the  act  of  43  G.  3,  c.  cxi,  s.  74. 
and  the  schedule  of  rates  and  duties  thereto  annexed;  the  said  act  48  G.  3, 
c.  XI,  s.  38,  and  the  schedule  of  rates  and  duties  thereto  annexed,  as  also 
on  the  several  statutes  of  Ireland;  of  Great  Britaip,  and  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  generally ;  and  in  particular  upon  the  statute  of 


Kirk. 
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Ireland,  passed  in  the  40th  year  the  reign  of  G.  3,  c.  38;  and  the  artibles  1 .  Com,  Pk-  *. 
2.  3.  4,  5,  6,  7,  and  8,  and  the  10th  section  of  the  said  Irish  act,  and  the  Uj^^^i^BY 
schedule  of  reciprocal  duties  thereto  annexed :  the  statute  of  Great  Britain  39 
&  40  G.  3,  c.  67,  intituled.  "  An  Act  for  the  Union  of  Great  Britain  and 
Ireland''  and  the  articles  1,  2,  3,  4,  5,  6,  7.  and  8;  and  the  10th  section  and 
the  schedule  of  reciprocal  duties  thereto  annexed. 

Tlie  question  for  the  opinion  of  the  Court  was,  whether  the  rate  and  duty 
so  demanded  and  refused,  was  payahle  to  the  Bristol  Dock  Company.  If  the 
Court  should  he  of  opinion  that  it  was  so  payahle,  then  judgment  was  to  be 
entered  for  the  plaintiff  hy  confession,  for  the  sum  of  five  shillings  and  costs. 
But  if  the  Court  should  he  of  a  contrary  opinion,  then  judgment  of  nolle  pro- 
sequi, with  costs,  was  to  be  entered  for  the  defendant. 

Stephen,  Serjt.,  for  the  plaintiff. — ^This  question  is  of  general  importance, 
as  the  Dock  Acts  of  many  other  ports  are  similar  in  their  terms,  to  those  which 
are  now  brought  before  the  Court.  If  the  question  related  to  the  popular 
meaning  of  the  words  "  parts  beyond  the  seas,"  there  could  be  no  doubt  raised ; 
but  the  meaning  is  the  some  in  a  technical  or  legal  sense.  At  the  same  time 
they  ought  to  be  considered  in  their  popular  and  extensive  sense,  as  they  are 
merely  used  in  these  acts  for  the  purpose  of  description,  and  not  in  reference 
to  any  technical  principle  of  law.  The  older  authorities  shew  that  Ireland  was 
considered  as  being  beyond  seas,  Co.  Lit.  244  a;  Jenk.  c.  10,  pi.  18.  So  on 
the  construction  of  the  Statute  of  Limitations,  Anonynums  (a) ;  Barker  v. 
Dormer  (b).  And  notwithstanding  the  Act  of  Union  passed  since  these 
decisions,  the  late  Stats.  3  &  4  W.  4,  c.  42,  sees.  4  &  7 ;  and  3  &  4  W.  4, 
e.  27,  s.  19,  declared  that  Ireland  for  the  purpose  of  the  Statutes  of  Limita- 
tion, should  not  be  considered  as  being  beyond  seas,  clearly  shewing  that 
otherwise  the  old  rule  would  have  prevailed.  By  10th  Ann,  c.  26,  sec.  34. 
coffee  imported  into  Great  Britain,  and  afterwards  exported  "  to  parts  beyond 
the  seas,"  was  relieved  from  the  payment  of  duties;  and  the  subsequent  Stat. 
5  G.  1,  c.  11  sec.  5,  which  makes  a  firesh  provision  for  the  drawback  of  coffee 
exported  to  Ireland,  clearly  shews  that,  under  the  former  statute,  Ireland  had 
been  considered  as  being  beyond  the  seas.  Again  the  13  &  14  Car.  2,  c.  11, 
sec.  3,  provides  that  no  captain  of  any  ship  "  bound  for  the  parts  beyond  the 
seas,  or  unto  the  kingdom  of  Scotland,"  shall  take  any  goods  on  board  until  he 
shall  have  entered  the  ship  at  the  Custom- House;  and  the  express  mention  of 
Scotland,  shews  that  Ireland  was  included  in  the  description  of  parts  beyond 
the  seas.  By  43  G.  3,  c.  128,  sec.  1,  it  is  enacted  that  no  goods  shall  be  put 
on  board  any  vessel  "  with  intent  to  export  the  same  to  parts  beyond  the  seas," 
until  a  copy  of  the  entry  be  delivered  to  the  comptrolling  searchers,  and  such 
entries  are  always  made  when  goods  are  exported  to  Ireland.  But  the  43  G. 
3,  c.  68,  affords  a  still  stronger  proof  that  Ireland  b  beyond  the  seas.  By 
sec.  2,  of  that  act,  certain  duties  as  specified  in  schedule  A,  annexed  to  the  act, 
are  made  payable  on  "  goods,  wares,  or  merchandize,  imported  or  brought  into 
Great  Britain  from  parts  beyond  the  seas,"  and  the  schedule  contains  a  scale 
of  duties  payable  on  com  "  on  importation  from  Ireland." 

As  to  the  Act  of  Union,  that  only  relates  to  public  rights  between  the  two 
countries,  and  the  Acts  of  the  Legislature  since  that  period,  shew  that  it  has 

(a)  1  Shower,  91.  (6)  I  Shower,  197. 
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Com«  Pleoi.    not  caused  any  alteration  in  the  law,  which  has  alwa]^  regarded  Irelond  as 
BATTsnsBY    ^^^  beyond  seas.    Jonea  v.  Smart  (c),  exemplifies  the  effect  of  the  Act  of 
^  V.  Union ;  there  a  diploma  had  been  granted  by  one  of  the  Scotch  Universities, 

and  it  was  contended  that  inasmuch  as  the  Act  of  Union  with  Scotland 
declares  that  there  shall  be  a  communication  of  all  rights,  it  must  therefore  be 
taken  that  a  Scotch  diploma  conferred  the  same  privileges  as  an  EngUsh  di- 
ploma ;  but  Lord  Man^ld,  C.  J.,  says,  "  It  is  true  that  by  the  fourth  article 
of  the  act,  the  Scotch  have  the  same  general  privileges  as  the  English,  but  thea 
they  must  have  the  same  qualifications,  otherwise  they  come  not  within  the 
-same  description ;  for  the  general  article  which  dedares  there  shall  be  a  com- 
tnunication  of  all  privileges,  can  only  mean  such  as  are  of  a  general  nature." 

By  4  G.  4,  c.  72,  sec.  6,  it  was  declared  lawful  for  the  commissioners  of  his 
Majesty's  Treasury,  to  declare  that  the  trade  between  Great  Britain  and  Ire- 
land should  be  a  coasting  trade,  which  shews  that  it  had  not  previously 
been  considered  as.  a  coasting  trade.  The  subsequent  Statutes,  6  Geo.  4, 
c.  107,  sec.  100 ;  and  8  &  4  W.  4,  c.  52,  sec.  105,  contain  re-enactments  to 
the  same  effect. 

The  Attorney-General,  (with  whom  was  W.  P.  Taunton,)  conird. — ^The 
question  is,  whether  the  Ports  of  Ireland  are  not  to  be  put  on  the  same  footing 
as  Liverpool,  Leeds,  and  the  other  English  ports.  That  they  should  be,  is  the 
fair  result  of  the  various  clauses  of  the  Statutes,  obtained  for  the  purpose  of 
forming  the  docks.  The  Dock  Company  was  established  for  purposes  of  profit, 
and  the  plaintiffs  are  bound  to  establish  their  right  clearly,  before  they  can  levy 
tolls  upon  the  public.  The  rule  is  so  laid  down  by  Bayleg,  J.,  in  Waierhouse 
V.  Keene  (d),  which  was  the  case  of  a  Turnpike  Act.  He  says  "  Acts  of  Par- 
liament, such  as  those  now  in  question,  must  be  construed  with  reference  to 
the  particular  language  in  which  they  are  expressed :  but  where  there  is  any 
ambiguity  in  the  language  used,  the  construction  must  be  in  fisivour  of  the 
public,  because  it  is  a  general  rule,  that  where  the  public  are  to  be  charged 
with  a  burden,  the  intention  of  the  Legislature  to  impose  that  burden,  must 
be  explicitly  and  distinctly  shewn."  Again  in  Denn  v.  Diamond  (e),  the  same 
learned  judge  says,  "  It  is  a  weU  settled  rule  of  law,  that  every  charge  upon 
the  subject  must  be  imposed  by  clear  and  unambiguous  terms."  Lord  Ten- 
terden,  C.  J.,  advanced  the  same  doctrine  in  Stourbridge  Canal  Compang  v. 
Wheeley  (/),  he  says,  '*  The  Canal  having  been  made  under  the  provisions  of 
an  Act  of  Paidiament,  the  rights  of  the  plaintifils  are  derived  entirely  from  that 
act.  This,  like  many  other  cases,  is  a  bargain  between  a  company  of  adven- 
turers and  the  public,  the  terms  of  which  are  expressed  in  the  Statute ;  and 
the  rule  of  construction  in  all  such  cases,  is  now  fuUy  established  to  be  this, — 
that  any  ambiguity  in  the  terms  of  the  contract,  must  operate  against  the  ad- 
venturers, and  in  favour  of  the  public ;  and  the  plaintiffs  can  daim  nothing 
which  is  not  clearly  given  to  them  by  the  act.  This  rule  is  laid  down  in  dis- 
tinct terms  by  the  Court  in  the  case  of  Hull  Dock  Co.  v.  La  Marche,  8  B.  Sl  C.  5 1 . 
where  some  previous  authorities  are  cited ;  and  it  was  also  acted  upon  in  the 
case  of  Leeds  and  Liverpool  Canal  Co.  v.  Hustler,  1  B.  ^  C.  424.  Adopting  this 
rule,  we  are  to  decide  whether  a  right  to  demand  some  compensation  for  the 

(e)  I  T.  R.  44.  U)  4  B.  &  Cress.  245. 

(d)  4  B.  &  Cress.  208.  (/)  2  B.  &  Adol.  793, 
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use  of  this  part  of  the  canal,  is  clearly  and  unambigaously  given  to  the  plain-     ^''JJJ^,^^^*' 
tiffs  by  this  Act  of  Parliament."  Battebsbt 

It  win  be  important  to  consider  the  terms  of  the  Act  of  Union  between  ktrk. 
Great  Britain  and  Ireland,  39  &  40  G.  3,  c.  67.  By  the  third  article  it  is  de- 
clared that  the  United  Kingdom  be  represented  in  one  and  the  same  Parliament, 
to  be  styled  "  The  Parhament  of  the  United  Kingdom  of  Great  Britain  and 
Ireland."  And  by  article  ^  it  is  agreed  that  the  subjects  of  Great  Britain  and 
Ireland  shall  be  on  the  same  footing  in  respect  of  trade  and  navigation ;  which 
shows  the  anxiety  of  the  legislatnre  that  the  subjects  of  the  two  countries 
should  be  put  upon  precisely  the  same  footing.  In  all  imperial  acts  since  the 
union,  Brkisk  indodea  /mA,  and  the  King  is  styled  Britannkanan  Rex.  By  the 
first  article  of  the  union.  Great  Britain  and  Ireland  is  for  ever  to  be  united  into 
one  kingdom.  How,  then,  can  it  be  said  that  Ireland  is  beyond  the  seas  ?  It 
can  only  be  said  to  be  beyond  seas,  in  the  same  sense  as  the  Fsle  of  Wight  or  the 
Isle  of  Anglesey,  Before  the  Act  of  Union,  Ireland  was  held  to  be  beyond  seas 
within  the  meaning  of  the  Statute  of  Limitations  and  other  similar  statutes,  and 
the  authority  of  those  cases  need  not  be  questioned.  The  Customs'  Acts  which 
have  been  referred  to  are  not  entitled  to  much  weight.  In  framing  such  acts 
old  precedents  are  adhered  to,  ex  abundanti  cauteld;  and  there  is  an  express 
provision  in  43  G.  3,  c.  68,  sec.  4,  that  nothing  therein  contained  shall  be 
deemed  to  alter  the  Act  of  Union.  In  many  of  the  older  statutes,  the  words 
*'  beyond  the  seas,"  "  out  of  the  realm,"  and  "  out  of  this  kingdom,"  are  used 
synonymoudy.  Stats.  32  H.  8, c.  1 ;  33  H.  8,  c.  \2{Irish)  ;  10 Car.  1,  s.  1, 
c.  6 ;  lOCar.  1,  sess.  3,  c.  21  (Irish)  ;  6  Ann  c.  10,  s.  17  (Irish)  ;  aflfbrd  iUus. 
trations  of  this  remark.  In  King  v.  Walker  (t),  it  is  said,  arguendo,  that  the  ex- 
pression "  beyond  seas "  was  first  used  after  the  union  of  the  crowns  under 
Jac.  1 ;  before  that  time,  "  out  of  the  realm  "  was  the  language  of  the  legisla- 
ture. These  Dock  Acts  are  acts  of  the  Imperial  Parliament  of  Great  Britain 
and  Ireland,  and  ought  to  be  construed  as  if  the  Pariiament  was  held  in  Ireland 
instead  of  Great  Britain. 

Since  the  Act  of  Union,  several  Statutes  have  been  passed  in  which  the  ex- 
pression *'  the  United  Kingdom  '*  has  been  used  in  contradistinction  to  "  be- 
yond seas."  Thus,  43  G.  3,  c.  56,  provides  for  the  passage  of  emigrants  from 
the  United  Kingdom  to  parts  beyond  seas,  and  5  C  4,  c.  84,  for  the  trans- 
portation of  felons. 

IntheStatutes3&4W.4,  c.52;3&4W.4,  c.53;3&4W.4,  c.54,and3& 
4  W.  4,  c.  55,  (Customs'  Acts,)  Ireland  is  frequently  excluded  from  the  meaning 
of  "  beyond  seas ;  "  and  British  ships  include  Irish  ships  as  well  as  Scotch. 
In  Attomeg^Generci  v.  M'Kenzie  ( i),  Irish  spirits  imported  into  England  since 
the  union,  were  held  to  become  British  spirits,  and  entitled  to  the  same  advan- 
tages for  the  purposes  of  trade  and  commerce.  A  legislative  exposition  of  the 
meaning  of  the  words  "  beyond  seas  "  is  to  be  found  in  the  Liverpool  Dock 
Act,  51  G.  3,  c.  143,  Qocsl  and  personal,)  m  which  Ireland  is  clearly  ex- 
cluded. • 

Secondly.  The  plaintiff  is  not  entitled  to  recover  these  duties  under  the  se- 
cond branch  of  charges,  viz.,  as  "  goods  brought  coastwise  of  foreign  growth 
or  importation,  but  not  of  British  growth  or  manufiEicture."  By  6  G.  4, 
c.  107,  sec.  100,  the  trade  between  any  on^  part  of  the  United  Kingdom  to  the 

(i)  1  W.  Black.  (>)  11  Price,  284. 
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Com.  Plea*,  other  is  declared  to  be  a  coasting  trade  ;   but  if  these  goods  are  taken  to  be 

^.^NTw  brought  coastwise,  they  are  not  of  foreign  growth  or  importation,  and,  there- 

V.  fore,  do  not  come  witliin  the  terms  of  this  branch  of  the  statute. 
Kirk. 

Stephen  was  heard  in  reply. 

Cur.  adv.  vult. 

TiNDAL,  C.  J. — Upon  this  special  case  the  question  is,  whether  linens,  the 
produce  and  manufacture  of  Ireland,  imported  from  Dublin,  in  Irclcmd,  into  the 
port  of  Bristol,  are,  or  are  not,  liable  to  the  duty  imposed  by  the  tldrty^eighlh 
section  of  the  Bristol  Dock  Act,  48  G.  3,  c.  xi  ?  The  duty  is  imposed  by  that 
section  "  on  goods,  wares,  and  merchandize  imported  from  parts  beyond  the 
seas,  and  not  brought  by  inland  navigation  into  the  port  of  Bristol,"  and  also 
"  ou  goods,  wares,  and  merchandize  brought  coastwise  into  the  said  port,  of 
foreign  growth  or  importation,  but  not  of  British  growth  or  manufacture." 
The  plaintiff  contends,  that  the  goods  in  question  fall  within  the  first  branch  of 
the  description.  The  defendant,  on  the  other  hand,  contends,  that  they  fall 
under  neither  of  the  heads  above  referred  to ;  not  under  the  first,  because 
Ireland,  at  the  time  of  passing  this  act,  was  not,  within  the  meaning  of  the 
Statute,  "  beyond  the  seas ; "  not  under  the  second,  because,  although  the 
goods  in  question  were  carried  coastwise,  (as  he,  the  defendant,  contends  they 
were,)  they  were  not  of  foreign  growth  or  importation,  but  not  of  "  British 
growth  or  manufacture,"  so  as  to  fill  up  tliis  second  description  of  goods  liable 
to  the  duty.  With  respect  to  the  duty  imposed  on  goods  falling  within  the 
second  description,  we  cannot  bring  ourselves  to  the  opinion,  that  goods  im- 
ported from  any  port  in  Ireland  into  Bristol  can  be  considered  to  be  goods 
brought  coastwise,  within  the  meaning  of  the  act.  The  words  are  incapable  of 
such  a  construction  in  their  natural  and  popular  sense,  and  there  is  no  technical 
meaning  annexed  to  the  expression.  It  is  urged  in  argument,  that,  by  the 
6  G.  4,  c.  107,  s.  100,  the  legislature  has  enacted,  that  all  trade  ^m  any  one 
part  of  the  United  Kingdom  to  any  other  part,  shall  be  deemed  to  be  a  coasting 
trade.  But  that  enactment  is  expressly  declared  to  be  made  for  the  purposes  of 
trade  and  navigation  and  the  revenue  of  the  realm.  And  we  are  of  opinion, 
that  a  legislative  enactment,  for  that  purpose  cannot  have  tJhe  efiect  of  repealing 
a  duty  or  toU  imposed  by  a  former  statute,  such  duty  not  being  any  part  of  the 
public  revenue  of  the  realm,  but  granted  by  the  legislature  to  private  indi- 
viduals for  good  and  valuable  service  rendered  by  them  to  ^e  public.  So  fer, 
therefore,  as  the  claim  to  the  duty  imposed  by  the  Statute  48  G.  3  is  concerned, 
we  tliink  the  same  meaning  belongs  to  the  term  "  coastwise,"  at  the  present 
time,  as  it  had  at  the  time  of  passing  that  act.  The  only  question,  therefore, 
which  we  propose  to  consider  is,  whether  the  goods  in  question  were  imported 
"  from  jparts  beyond  the  seas."  Before  we  proceed,  however,  to  state  the 
grounds  of  the  opinion  at  which  we  have  arrived,  after  the  best  consideration 
we  have  been  able  to  bring  to  a  case  of  considerable  difficulty,  it  may  be  useful 
to  observe,  that  the  tem^  employed  by  the  legislature  in  imposing  the  duty, 
both  in  the  43  G.  3,  c.  cxl.  s.  75,  and  also  in  the  48  G.  3,  above  referred  to, 
are  substantially  the  same.  The  two  acts  differ,  indeed,  from  each  other  in 
one  very  important  particular,  that  whereas,  by  the  former  act,  goods  brought 
coastwise  are  exempted  from  duty ;  by  the  latter,  goods  brought  coastwise 
are  made  liable  to  the  duty,  if  of  foreign  growth  or  importation.     But  each  of 
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the  acts,  in  imposing  the  duty,  uses  precisely  the  same  expressions,  viz.,  goods  Com.  Phtn. 
imported  from  parts  beyond  the  seas,  goods  brought  coastwise,  and  goods  ^  ^^^>r^ 
brought  by  inland  navigation.  So  that  there  can  be  no  doubt  that  the  legis- 
lature, in  using  the  words  "goods  imported  from  parts  beyond  the  seas  into 
the  port  of  Bristol,"  intended  one  and  the  same  subject-matter  of  duty  in  both 
the  acts.  What  such  meaning  and  intention  of  the  legislature  was,  we  are 
called  upon  to  declare.  If  these  words  are  to  be  taken  in  their  plain,  natural, 
and  popular  sense,  without  reference  to  any  technical  meaning  acquired  by  legal 
use,  there  could  be  no  difficulty  in  their  interpretation.  No  one  would  hesi- 
tate to  say,  that  they  were  intended  to  express  the  importing  of  goods  into  the 
port  of  Bristol,  in  vessels  which  arrived  from  any  port  or  place  not  being  in 
England  or  Scotland.  For,  as  the  clause  which  imposes  the  duty,  both  in  the 
earlier  and  later  act,  specifies  and  distinguishes  the  three  modes  by  which,  only, 
goods  and  merchandizes  can  be  imported  into  the  port  of  Bristol  by  water ; 
that  is  to  say,  by  inland  navigation,  by  vessels  sailing  coastwise,  and  by  vessels 
from  "  parts  beyond  the  seas ; "  the  latter  expression  must  be  taken  to  compre- 
hend every  mode  of  importation  of  goods  not  included  in  the  former  two. 
And  as  the  coastwise  navigation  comprehends  the  navigation  from  all  parts  of 
England  and  Scotland,  and  as  the  inland  navigation  comprehends  all  importa- 
tion from  any  part  of  the  interior,  the  importation  "  from  parts  beyond  the 
seas  "  must  comprehend  the  bringiiig  in  of  goods  by  sea  from  all  other  places 
whatsoever,  and,  consequently  the  ports  of  Ireland  equally  with  those  of 
America  and  France.  Such  being  the  natural  and  ordinary  interpretation  of  the 
words  of  the  Statute,  it  is  not  to  be  lost  sight  of  during  the  whole  of  the  in- 
quiry ;  for,  unless  there  is  some  technical  sense  in  which  the  words  are  used, 
or  unless  the  construction  of  other  parts  of  the  act  does,  of  necessity,  give  a 
different  meaning  to  these  words,  there  is  no  safer  mode  of  construing  a 
Statute  than  by  interpreting  the  words  employed  therein  according  to  their 
ordinary  and  fEtmiliar  signification.  The  argument,  however,  on  the  part  of 
the  defendant  is,  that  the  phrase  "  parts  beyond  the  seas  "  is  used  by  the  legis- 
lature in  these  Statutes  in  the  technical  sense  in  which  it  was  well-known  by 
the  English  law ;  that  the  acknowledged  meaning  of  that  expression-  was  the 
same  as  "out  of  the  realm  of  England;**  and  that,  although  Ireland  was, 
at  one  time,  and  for  certain  purposes,  clearly  held  to  be  "  beyond  tlie  seas  "  in 
such  legal  sense,  yet  that,  since  the  passing  of  the  Act  of  Union,  Ireland  has 
become  a  component  part  of  the  same  realm  with  England,  and,  consequently, 
from  that  time  has  ceased  to  be  beyond  the  seas,  as  to  England,  within  the 
proper  legal  meaning  of  the  expression.  That  Ireland,  before  the  Union,  was 
held  to  be  "  beyond  the  seas,"  with  reference  to  England,  is  certain.  It  was 
beyond  the  seas  within  the  meaning  of  the  exception  in  the  Statute  of  Limita- 
tions, 21  Jac.  1 .  It  was  so  ruled  by  Holt,  C.  J.,  and,  as  the  reporter  says,  upon 
consideration. — (Nightingale  v.  Adams,  1  Show.  Rep.  91.)  It  is  stated  to  be 
beyond  seas,  for  the  purpose  of  presuming  non-access  to  the  wife,  if  the  hus- 
band be  in  Ireland  for  a  year,  and  the  wife  in  England  during  that  time  has 
issue. — Jenkins  Cent.  1,  ca.  18 ;  Co.  Litt.  244  a.  So  it  was  held  to  be  beyond 
the  seas,  with  respect  to  the  exceptions  of  disabilities  under  the  Statutes  relating 
to  fines,  and  in  some  other  instances.  It  is  also  clear,  that  the  expression  in 
the  books  "  beyond  the  seas  "  may  be  taken  to  be  the  same,  in  effect,  as  "  out 
of  the  realm  oi England;  "  for  so  Lord  Coke  explains  the  phrase  in  his  Comnien- 
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Com.  PUat.     tary  on  Liitleton,  b.  677 ;  Littleton  there  saying,  "  if  the  husband  goeth  beyond 
B  ttem'  t    *^'"  ^^^  ^^^  ^^^^  saying,  "  if  he  had  been  within  the  realm,  it  doth  not  alter 
r.  the  case."     And  the  expressions  "  beyond  the  sea  "  and  **  within  the  land/' 

Kirk*         ^^  «  within  the  realm/'  appear  to  be  used  indiscriminately  for  each  other  in 
the  Statutes  relating  to  fines.    "  See  18  Ed.  1,  st.  4 ;  4  Hen.  7,  c.  24,  ».  5  ;  in 
which  latter  Statute  parties  are  excepted  who  are  described  as  '•  out  of  this 
land,"  and  who  are  afterwards,  in  the  same  Statute,  directed  to  make  their 
claim  within  ten  years  next  after  their  "  coming  into  this  realm,"  and  at  no 
time  after.    To  the  same  effect,  also,  in  27  Eliz.  c.  9,  s.  3,  the  statute  makes 
provision  for  persons  "  beyond  the  seas,"  so  as  "  such  person  beyond  the 
seas  "  shall,  within  seven  years  next  after  the  return  of  such  "  person  within 
the  realm  of  England,"  or  the  death  of  such  person,  if  he  shall,  before  his  re- 
turn, die  '*  in  any  foreign  country,  sue  his  writ  of  error,  &c."      It  appears, 
therefore,  from  these  and  other  authorities  which  might  be  cited,  that  IreUmd 
was,  at  the  several  periods  of  time  to  which  they  respectively  refer,  considered 
to  be  "in  parts  beyond  the  seas,"  that  is,  "  out  of  this  realm  of  England" 
It  follows,  therefore,  as  an  undeniable  consequence,  that  if  the  act  imposing  the 
duty  in  question  had  been  passed  before  the  Act  of  Union,  the  laying  of  the 
duty  on  goods  imported  "from  parts  beyond  the  seas  "  would  have  attached 
upon  goods  imported  from  Ireland ;  that  country  being  unquestionably,  before 
the  Union,  "beyond  the  seas,"  whether  the  words  are  taken  in  their  natural 
and  ordinary  sense,  or  in  the  legal  meaning  of  the  phrase  "  out  of  this  land," 
or  out  of  this  realm  of  England"     But,  as  the  Bristol  Dock  Acts  were  passed 
after  the  Union,  the  great  question  in  this  case  arises  upon  the  effect  and 
operation  of  the  Act  of  Union  upon  the  construction  of  those  words.     The 
defendant  argues,  that,  from  the  moment  the  Act  of  Union  was  passed,  Ireland 
was  no  longer  "  beyond  the  seas  "  with  reference  to  England,  but  part  of  one 
and  the  same  realm,  namely,  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland:   that  whereas,   before,   Ireland  was  divided  from  England  by  St. 
George* 8  Channel;  now  it  is  no  otherwise  divided  from  it  than  the  Isle  of  Wight 
from  the  county  of  Southampton ;    and,  consequently,  that,  when  the  Statute 
48  G.  3,  which  was  passed  subsequently  to  the  Act  of  Union,  imposed  a  duty 
on  all  goods  imported  from  parts  beyond  the  seas,  it  could  not  comprehend  the 
importation  of  goods  from  Ireland,     There  appears  to  be  no  provision  con- 
tained in  either  of  the  Statutes  43  G.  3  or  48  G.  3,  which  throws  any  certain 
light  on  the  intention  of  the  legislature  with  respect  to  this  disputed  question. 
We  must,  therefore,  have  recourse  to  the  Act  of  Union  itsetf,  and  must  further 
consider  different  acts  of  the  legislature,  relating  to  this  subject-matter,  which 
have  passed  since  the  period  of  the  Union,  in  order  to  discover,  if  possible^  such 
indications  of  the  intention  of  the  legislature  upon  the  subject  in  dispute^  as  may 
enable  us  to  come  to  a  safe  conclusion  thereon. 

The  part  of  the  Act  of  Union,  39  &  40  G.  3,  c.  67,  which  has  been  chiefly 
relied  on  by  the  defendant,  is  article  6.  It  is  not  contended  that  there  is  any 
part  of  the  Act  of  Union  which  in  terms  brings  Ireland  into  the  realm  of 
England,  so  as  to  make  it  literally  "part  of  the  same  land/'  or  "within 
the  realm,"  according  to  the  equivalent  expression  in  the  older  autho- 
rities before  adverted  to;  but  it  is  argued,  and  with  great  appearance  of 
reason,  that  by  incorporating  the  two  countries  into  one  new  united  kingdom, 
the  same  legal  consequences  ought  to  follow  which  imdcmbtcdly  would  have 


HILARY  TERM,  1836.  450 

followed  if  that  country  had.  by  the  act  of  legialatare,  been  expressly  declared  C&m.  Pleas. 
to  form  part  of  the  realm  of  England  alone :  and  it  is  insisted  more  particu-  ^j^^^^mt 
larly,  that  the  sixth  article  of  the  Union,  enacting  that  the  subjects  of  the  two  v, 

countries  are  placed  upon  the  same  footing  generally  in  respect  of  trade  and'  '**' 

navigation  in  all  ports  and  places  in  the  united  kingdom  and  its  dependencies^ 
declares  in  effect,  that  goods,  the  produce  or  manufacture  of  Ireiand,  shall  not 
be  made  subject  by  any  future  act  to  a  larger  duty  for  entering  any  port  ini 
England  than  similar  goods  firom  any  port  of  Great  Britain. 

We  feel  the  full  force  of  this  argument,  and  if  the  determination  of  the 
question  before  us  had  turned  upon  the  construction  of  the  Act  of  Union 
alone,  we  should  have  thought  it  extremely  difficult  to  avoid  the  conclusion 
above  contended  for.     But  several  statutes  have  been  refierred  to  by  the  plain- 
tiff as  having  passed  since  the  Act  of  Union,  and  which  are  by  him^  insisted 
upon  to  be  inoonsistent  with  the  defendant's  inference,  that  the  effect  of  the 
union  of  the  two  kingdoms  was  to  prevent  Ireland  from  continuing  "  beyond 
the  seas"  with  reference  to  England.    The  whole  strength  of  the  argument, 
on  the  part  of  the  defendant  rests,  it  must  be  recollected,  upon  that  assump- 
tion :  and  if  it  should,  upon  reference  to  those  statutes,  appear  that  since  the 
Act  of  Union,  and  notwithstanding  its  provisions,  Ireland  has  been  recognized 
by  the  legislature  as  still  bemg  "  beyond  the  seas;"  with  respect  to  England,. 
the  inference  drawn  from  the  passing  of  the  Act  of  Union  must  fall  to  the- 
ground,  and  the  legislature  itself  will  have  afforded  an  exposition  of  the  sense 
and  meaning  which  it  attached  to  that  phrase,  where  it  occurs  in  the  two. 
statutes  now  under  consideration.     And  upon  reference  to  those  statutes  sub- 
sequently passed,  we  think  such  is  the  necessary  conclusion,  and,  consequently,, 
that  we  are  bound  to  adopt  such  legislative  exposition,  and  to  submit  our  pri- 
vate judgment,  in  expounding  the  two  statutes,  to  the  same  authority  by  which 
they  were  enacted*     F^rst. — ^Letus  advert  to  the  statute  passed  in  the  3  &  4 
W.  4,  c.  42.     The  seventh  section  enacts,  that  after  the  act  shall  commence^ 
no  part  of  the  united  kingdom  of  Great  Britain  and  Ireland  shall  be  deemed  to- 
be  beyond  the  seas  within  the  meaning  of  the  statute  21  Jac.  1.      Now  if,  by 
the  simple  operation  of  the  Act  of  Union,  Ireland  had  become,  as  contended 
by  the  defendant,  no  longer  "  beyond  the  seas ;"  with  reference  to  England^ 
such  an  enactment  would  seem  to  have  been  unnecessary.     The  making  of 
such  enactment,  therefore,  affords  reasonable  ground  for  the  inference,  that,  in 
the  judgment  of  the  legislature,  such  consequence  had  !not  followed.     A 
similar  observation  arises  on  the  statute  3  &  4  W.  4,  c.  27.     By  section  1& 
of  that  act,  an  exception  b  made  in  favour  of  a  person  under  disability,  by 
reason  of  his  being   "absent  beyond  seas"  at  the  time  of  the  right  first 
accruing;  and  in  section  19,  it  is  further  enacted,  that  no  part  of  the  united 
kingdom  of  Great  Britain  or  Ireland,  shall  be  deemed  to  be  "  beyond  seas," 
within  the  meaning  of  that  act.     Where  was  the  necessity  for  this  enactment, 
if  Ireland  had  already  ceased  to  be  "  beyond  the  seas?"     But  if  these  provi- 
sions should  be  argued  to  be  made  pro  majori  cauteld  only,  let  us  next  advert 
to  the  statute  6  G.  4,  c.  107,  s.  100.     By  that  statute  it  is  enacted,  that  na 
part  of  the  united  kingdom,  however  situated  with  regard  to  any  other  part 
thereof,  shall  be  deemed  in  law,  with  reference  to  each  other,  to  be  "  part» 
beyond  the  seas"  in  any  matter  relating  to  the  trade,  or  navigation,  or  revenue 
of  the  realm.     Upon  which  statute  two  observations  arise :  first,  that  when 
compared  with  the  sixth  article  of  the  Act  of  Union,  it  applfes  distinctly  and 
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closdy  to  the  main  object  of  that  article,  viz.,  the  equalisation  of  the  Inng^V 
Bubjects  oi  Great  Britain  and  Ireland,  in  respect  of  trad^  and  navigation  in  all 
porta  and  places  of  the  united  kingdom  and  its  dependencies ;  and,  therefore, 
the  inference  arises,  that  the  legislature  did  not  consider  that  Ireland  had 
ceased  to  be  "  in  parts  beyond  the  seas,"  from  the  time  of  the  union  ;  for  had 
such  been  the  consequence,  no  necessity  would  there  have  been  to  make  a 
subsequent  enactment  expressly  to  that  effect.  The  second  observation  is, 
that  although  the  statute  makes  every  part  of  Great  Britain  and  Ireland  cease 
to  be  beyond  the  seas  with  respect  to  any  other  part,  yet  it  is  only  so  enacted 
with  respect  to  tlie  object  and  purpose  declared  in  the  same  section,  that  is, 
'•  in  any  matter  relating  to  the  trade  or  navigation,  or  revenues  of  the  realm ;" 
and  such  an  enactment  for  general  and  public  purposes  could  not  operate  as  a 
repeal  of  a  duty  or  toll  already  granted  to  a  private  company  by  a  former  act. 
Ireland  might  therefore  cease  to  be  **  beyond  the  seas"  for  the  pursoses  of 
the  one  statute,  but  continue  "  beyond  the  seas"  for  the  purposes  of  the  other. 
But  the  statute  43  G.  3,  c.  68,  is  the  act  by  which  we  feel  ourselves  most 
strongly  pressed  to  the  conclusion,  that  the  legislature  has  in  effect  declared, 
that  at  that  time  Ireland  was  still  considered  as  "beyond  the  seas"  with 
reference  to  England,  and  has  thereby  itself  expounded,  by  a  contemporaneous 
enactment,  the  meaning  of  the  clause  in  the  two  ^r»/o/ Dock  Acts,  the  43  G. 
3,  c.  cxl,  and  the  subsequent  act  of  the  48  G.  3,  c.  xi.  By  the  second  sec- 
tion of  the  act  now  referred  to,  certain  duties  of  customs  are  granted  to  the 
king  upon  goods  imported  and  brought  into  Great  Britain  "  from  parts  beyond 
the  seas."  By  section  4,  it  is  enacted,  that  nothing  in  the  act  contained  shall 
extend  to  repeal  or  alter  any  of  the  provisions  contained  in  the  Act  of  Union. 
The  schedule  A,  which  is  annexed  to  the  act,  contains  the  duties  of  customs 
payable  on  the  importation  into  Great  Britain  of  certain  goods,  &c. ;  and  when 
the  article  "  com"  occurs,  two  tables  are  subjoined,  of  which  table  one  is 
stated  to  contain  the  duties  payable  on  different  kinds  of  com  on  importation, 
except  from  Ireland;  and  table  2,  is  stated  to  contain  the  duties  payable  on 
com  on  importation  from  Ireland.  Now  the  duty  of  custom  being  granted 
expressly  upon  goods  imported  into  Great  Britain  "  from  ports  beyond  the 
seas,"  the  question  arises,  with  respect  to  the  table  No.  1. — Why  should  the 
importation  from  Ireland  be  excepted,  if  Ireland  was  already,  by  the  operation 
of  the  Act  of  Union,  no  longer  "  beyond  the  seas,"  with  reference  to  Great 
Britain  ?  And  ag^n,  with  respect  to  table  No.  2,  the  duties  of  customs 
having  been  only  granted  on  goods  imported  from  *'  beyond  the  seas,"  the 
table  of  particular  duties  upon  com  imported  into  Great  Britain  from  Ireland  is 
equivalent  to  an  express  declaration  that  Ireland  comes  within  the  general 
description  of  places,  the  importation  of  goods  from  whence  is  liable  to  the 
duty  imposed  by  the  act.  The  observation  appears  the  stronger,  fnym  the 
reference  that  is  made  to  the  effect  of  the  Act  of  Union,  which  cannot,  there- 
fore, be  supposed  to  have  been  out  of  the  view  of  the  legislature  at  the  time :  and 
further,  the  act  now  under  consideration  is  strictly  contemporaneous  with  the 
first  of  the  Bristol  Dock  Acts ;  the  royal  assent  having  been  given  to  the  one 
in  June,  and  to  the  other  in  August  of  the  very  same  year. 

We  cannot  but  consider  these  legislative  enactments  as  forming  a  glossary 
for  the  proper  interpretation  of  the  expressions  in  the  Bristol  Dock  Act,  which 
are  considered  to  be  left  in  doubt ;  and  that  the  effect  of  the  several  statutes 
above  referred  to,  is  sufficient  to  destroy  the  inference  upon  which  the  whole 
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of  the  defendant's  argument  rests,  viz.,  that  by  the  Act  of  Union  Ireland  Com.  PUat, 
ceased  for  all  purposes  to  be  considered  in  parts  "  beyond  the  seas."  Upon  b^^JJI^^I^by 
the  whole  of  the  question  it  appears  to  us,  that  if  the  words  "  parts  beyond 
the  seas"  are  to  be  taken  in  their  plain  and  natural  sense,  as  denoting  the 
relative  locality  of  the  ports  from  which  goods  are  sent,  and  the  port  of 
Bristol  into  which  they  are  sent,  Ireland,  in  that  sense  of  the  words,  is  mani- 
festly "  in  parts  beyond  the  seas ;"  that  if  the  words  are  to  be  taken  in  their 
legal  technical  sense,  then,  undoubtedly,  before  the  union  Ireland  was  in  parts 
"  beyond  the  seas ;"  that,  although  the  Act  of  Union,  if  taken  separately  and 
alone,  might  lead  to  the  inference  that  Ireland  after  the  union  was  no  longer 
to  be  considered  "  beyond  the  seas,"  yet  that  the  legislature  has,  by  divers 
acts  passed  since  the  Act  of  Union,  at  once  rebutted  such  inference,  and 
afforded  its  own  exposition  of  the  sense  in  which  the  phrase  "  parts  beyond 
the  seas*'  was  still  to  be  understood  with  respect  to  Ireland;  and  feeling  our- 
selves bound  to  attend  to  such  exposition,  we  hold  the  proper  interpretation  of 
the  statutes  relating  to  the  Bristol  Docks  is,  that  goods  imported  from  Ireland 
into  the  port  of  Bristol  are  "  goods  imported  from  parts  beyond  the  seas," 
and,  therefore,  liable  to  the  duty  claimed  :  and  for  these  reasons  we  give 

Judgment  for  the  plainti£r(a). 

(a)  During  the  present  Tenn,  the  Court      1  GaU,  368,  that  freiand  is  still  a  place  be 
of  Exchequer,   held   in   Lane  y.  Barnetf,      yond  the  seas,  within  4  Anne,  c.  16,  sec.  19. 


West  v.  Rotherham.  •^"•-  ^9'* 


npHE  sheriff  had  obtained  a  rule  under  the  Interpleader  Act  (1  &  2  W.  4,  The  sheriff  is 

c.  58),   and  an  issue  was  directed  to  be  tried  between  the  execution  bis  costs,  in 
creditor  and  the  assignees  of  a  bankrupt,  who  were  the  adverse  claimants,  on^nwycsws, 
When  the  issue  came  on  for  trial,  it  was  agreed,  without  going  to  trial,  that  terpleaderAct, 
the  assignees,  who  were  defendants,  should  take  the  proceeds  of  the  execution  J  ^  ^'  ^» 
which  had  been  paid  into  Court  by  the  sheriff. 

On  the  hearing  of  a  rule  obtained  by  the  defendants,  for  the  purpose  of  get- 
ting the  money  out  of  Court, 

•  Wilde,  Seijt.,  applied  for  the  sheriffs  costs  which  had  been  incurred  in 
coming  to  the  Court.  He  said  he  was  prepared  to  shew  that  when  such  an 
application  was  made  to  a  Court  of  Equity,  the  sheriff  would  be  entitled  to 
his  costs,  out  of  the  fund  which  was  in  Court. 

TiNDAL,  C.  J. — ^Whenever  a  case  occurs  with  special  circumstances,  we 
may  take  the  matter  into  our  consideration ;  but  the  statute  gives  so  great  a 
boon  to  the  sheriff,  that,  in  ordinary  cases,  we  think  his  costs  ought  not  to  be 
allowed  (a). 

(a)  See  Dabbs  v.  Humfrejf,  ante,  4  ;    Oram  v.  Sheldon,  ante,  92. 
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Com,  Pkat^ 
Jan.  3WA.  BeOOK  V.  BlQGS. 


The  defendAnt 
I  tenant  to 


T\EBT  for  use  and  occupation  of  certain  premises,  for  a  quarter  of  a  year, 

Arorpremius  ending  in  October,   1835.     Plea — mV  debet.     At  the  trial,  before  the 

w^^'fii^'  Under-Sheriff  of  Middlesex,  the  following  facts  were  proved :— The  defendant 

writing,  to  entered  into  possession  of  the  premises  as  tenant  to  one  Perrmg,  under  a 

KS\o  th?  written  agreement,  and  paid  rent  to  him  afterwards  in  May,  1835.     Perrmg 

plaintiff,  sub-  made  an  agreement,  in  writing,  with  the  plaintiff,  by  wluch  a  lease  of  the 

rondWont!**"  premises  for  fifty-six  years  was  contracted  for,  upon  certain  conditions ;  but 

The  defendant  \%  vras  expressly  stipulated  that  the  agreement  should  not  of  itself  create  a 

the  next  lease.     The  defendant  being  informed  of  this  transaction,  and  to  avmd  a 

to  the*' w'nUff-  ^**'^®®  which  was  threatened,  paid  the  plaintiff  the  quarter's  rent  due  in 

the  agree.     *  Midsummer.  1835.     The  agreement  between  Perring  and  the  plaintiff*  was 

cSedlnto***  ^^^^  carried  into  effect,  in  consequence  of  a  dispute  between  the  parties; 

efftct,  and  A.  and  Perring  gave  the  defendant  notice  to  pay  the  next  quarter's  rent,  due  in 

{endant'noUee  October,  1835,  to  him,  and  the  same  was  paid  accordingly.     It  was  contended 

to  pay  the  next  for  the  plaintiff,  that,  under  these  circumstances,  the  defendant  was  estopped 

to  him  as'*"  ^^  denymg  the  plaintiff's  title  to  the  premises ;  and  the  Under-Sheriff 

before  <--^eU,  being  of  that  opinion,  a  verdict  was  given  for  the  plaintiff  for  11/.  5#.,  the 

brought  by  the  amount  of  the  quarter's  rent. 

plaintiff  for  the 

next  quarter*! 

use  and  occu-         Martin  obtained  a  rule  nisi  to  set  the  verdict  aside,  and  to  enter  a  ncmsuit 

EfcSanMrM*  ™  pursuance  of  leave  reserved,  upon  the  ground  that  the  defendant  was  not 

not  estopped       estopped  from  shewing  the  true  nature  of  the  tenancy.     Rogers  v.  Pitcher  (a), 

b^hSS^'fiSa,  Gravenor   v.  Woodhouse  (ft),   Cormsh  v.  SeareU  (c),   Shep.  Toudi.  Attorn- 

that  all  parties   ment,  253. 

were  remiited 

to  their  original 

righti.  Talfourd,  Seij.,   shewed  cause.     It  is  admitted  that  the  plaintiff  had  no 

legal  interest  in  the  premises ;  and  the  authorities  which  were  cited  when  die 
rule  was  obtained  are  not  questioned.  But  the  relation  of  landlord  and 
tenant  subsisted  between  the  parties ;  for  a  quarter's  rent  was  paid  to  the 
plaintiff.  [Tindal,  C.  J.— The  question  is,  whether  the  defendant  held  by  the 
permission  and  sufferance  of  the  plaintiff,  or  of  some  other  person.]  The 
defendant  had  become  tenant,  from  year  to  year,  to  the  plaintiff;  and  an 
equitable  interest  is  sufficient  to  support  an  action  for  use  and  occupation. 
HuU  V.  Vaughan  (d). 

Martin,  contrd  was  stopped. 

Tindal,  C.  J. — ^This  rule  must  be  made  absolute.  The  defendant  was 
tenant  to  Perring,  and  the  plaintiff  afterwards  entered  into  an  agreement 
with  him  for  a  lease  of  the  premises,  which  was  subject  to  certain  conditions ; 
one  of  which  was,  that  the  agreement  shoidd  not  operate  as  a  lease.  The 
plaintiff  had  then  an  equitable  interest  in  the  prembes,  and  she  was  allowed 
to  receive  one  quarter's  rent  from  the  defendant ;  circumstances  subsequently 

(a)  6  Taunt.  202.  (c)  8  B.  &  C.  471. 

(6)  1  Bing.  38.  (rf)  6  Price,  167. 
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occorred  which  pnt  an  end  to  this  agreement,  and  all  the  parties  irere  then     Com,  Pfcat. 


BaooK 


remitted  to  their  original  rights,  notwithstanding  the  rent  had  been  paid  by 

the  defendant,  in  the  expectation  that  the  agreement  wonld  have  been  carried       ""^ 

into  effect.     I  cannot  distinguish  this  from  ihe  case  we  decided  yesterday  (e),        Biaos* 

where  a  person  who  was  tenant  to  a  mortgagor,  subsequently  received  notice 

from  the  mortgagee  to  pay  the  rent  to  him ;  and  we  held  that  the  tenant  was 

not  estopped  from  shewing  that  £Eict. 

Park,  J. — ^I  cannot  distinguish  this  case  in  principle  from  that  which  has 
been  mentioned  by  my  lord. 

BosANQUxT,  J.«  and  Gasklxb,  J.,  concurred. 

Rule  absolute. 


(c)  W^diimM  ▼.  BonuUiamte,  296. 
SlMPSOM  V.  C1.AYTON. 


J€m.l9ik. 


nPHlS  was  an  action  brought  by  an  under-lessee  against  the  assignee  of  the  When  th« 

lessor,  upon  a  covenant  by  the  lessor  and  his  assigns  to  use  his  and  their  {^mraled  an 
utmost  endeavours  to  procure  a  renewal  of  a  lease  for  lives,  of  certain  pre-  unSwwMbW 
mises,  in  Si.  Geon^'g-fields,    At  the  trial,  before  Park,  J.,  it  was  contended,  cridoiceolSrad 
for  the  defendant,  that  he  was  not  required  to  pay  an  exhorbitant  fine  for  the  S1imJ!I!!S!S 
renevral ;  and  evidence  was  offered  to  shew  that  all  due  exertions  had  been  therefore 
used  to  obtain  the  renewal  of  the  plaintiff's  lease.    The  learned  judge  told  ^j^J^i^^ 
the  jury  that  the  question  was,  whether  the  defendant  had  used  his  utmost  sad  elected  to 
endeavours  to  obtain  the  renewal,  and  that  it  did  not  q>pear  to  him  that  he  j^cM^thcre  ' 
was  bound  under  the  covenant  to  pay  an  unreasonable  and  excessive  sum  to  ^'V  "^  mlb. 
obtain  it;  his  lordship  also  expressed  a  strong  opinion  un&vouFable  to  the  thcplMnrur 
plaintiff,  as  to  the  effect  of  evidence  which  had  been  given  on  his  behalf,  to  J?2etMide the 
shew  that  only  a  reasonable  fine  had  been  required  dT  the  defendant.    Tlie 
counsel  for  the  plaintiff  thereupon  stopped  the  learned  judge  before  he  had 
concluded  his  summing  up  and  elected  to  be  nonsuited. 

Skee  obtained  a  rule  aifi,  on  behalf  of  the  plaintiff,  to  set  aside  the  nonsuit 
and  for  a  new  trial,  upon  the  authority  <^  Akxtmder  v.  Barker  (a),  and 
Vacier  v.  Cocks  (b). 

Thesiger  and  Piatt  shewed  cause.  This  nonsuit  cannot  be  disturbed. 
Butler  V.  Darant  (c),  is  an  express  authority,  Aere  Lawrence,  J.,  says,  "  If 
there  were  a  misdirection  you  should  have  abided  the  verdict,  and  have 
reserved  the  objection  for  a  motion  for  a  new  trial.  I  believe  this  has  never 
been  done,  that  a  counsel  shall  lie  by  until  he  hears  the  opinion  of  the  judge 
at  mnpriuSp  and  that  if  he  thereupon  chooses  to  be  nonsuited,  he  shall  come 
to  the  Court  to  set  aside  his  own  act."  It  is  said  that  this  case  is  overruled  by 
Alejonder  v.  Barker  (a),  and  Vacher  v.  Cocks  (b);  but,  in  the  former  case,  the 
nonsuit  was  directed  by  the  judge,  and  the  opinion  which  he  had  expressed  at 


(a)  2 
(4l 


(a)  2  Cr.  &  Jer.  133.  (c)  3  Taunt,  229. 

'  B.  &  Ado.  J45. 
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nisi  prius  was  incorrect ;  and  in  the  latter  the  motion  for  a  new  trial  was 
refused,  because  the  Court  was  of  opinion  that  there  had  been  no  misdirection 
upon  one  of  the  points  submitted  to  the  jury.  Here  there  was  no  misdirection 
by  the  learned  judge,  and  the  plaintiff  himself  elected  to  be  nonsuited ;  there- 
fore the  cases  cited  for  the  plaintiff  are  strong  authorities  the  other  way.  In 
Ward  V.  Mason  (/).  Mr.  Baron  Graham,  lays  down  the  rule  as  follows : — ••  I 
take  the  distinction  to  be  that  where  the  counsel  for  the  plaintiff  asks  to  be 
nonsuited,  they  cannot  afterwards  move  to  set  it  aside ;  but  where  the  judge 
orders  it,  without  their  concurrence,  I  think  they  are  not  precluded,  although 
they  do  not  object  at  the  time." 

Shee,  in  support  of  the  rule.  Alexander  v.  Barker  (g)  is  a  decisive  autho- 
rity to  shew  that  notwithstanding  the  counsel  in  a  cause  acquiesce  in  a  nonsuit, 
out  of  deference  to  the  judge,  the  nonsuit  may  be  set  aside.  So  in  Vacker  v. 
Cocks  (h),  where  the  plaintiff's  counsel  elected  to  be  nonsuited,  it  was  not 
disputed  that  the  plaintiff  was,  notwithstanding,  entitled  to  set  the  nonsuit 
aside.  Butler  v.  Dorant  (i)  must  therefore  be  considered  as  overruled  ;  and  if 
the  misdirection  is  made  out,  then  this  case  cannot  be  distinguished  from  those 
which  have  been  cited  for  the  plaintiff. 

TiNDAL,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged.  The 
general  rule  of  law  is,  that  if  the  plaintiff  chooses  to  withdraw  a  case  from 
the  consideration  of  the  jury,  and  elects  to  be  nonsuited,  he  cannot  after- 
wards have  the  nonsuit  set  aside ;  but  there  are  exceptions  to  this  general 
rule,  which  are  founded  upon  good  sense ;  one  of  those  exceptions  is,  where 
the  learned  judge  expresses  a  strong  opinion  that  the  plaintiff  ought  to  be 
nonsuited,  or  if  the  judge  refuses  or  admits  evidence  improperly,  and  the 
counsel  for  the  plaintiff  gives  his  assent,  out  of  deference  to  the  judge,  then 
the  Court  will  ultimately  deal  out  justice  between  the  parties,  as  if  an  applica- 
tion was  made  for  a  new  trial.  Alexander  v.  Barker  (k)  was  a  case  of  that 
kind.  There  the  counsel  for  the  plaintiff  acquiesced  in  a  nonsuit  which  was 
directed  by  the  judge  ;  and  the  Court  being  of  opinion,  that  the  course  which 
was  followed  by  the  learned  judge,  at  the  trial,  was  incorrect,  a  new  trial  was 
granted.  But  the  present  case  is  not  within  any  of  the  particulars  which  have 
been  referred  to ;  for  the  judge  did  not  direct  a  nonsuit,  nor  did  he  think  of 
doing  so ;  but  the  plaintiff's  counsel,  without  allowing  the  case  to  be  sub- 
mitted to  the  jury,  interposed  during  the  summing  up  and  elected  to  be  non- 
suited. I  have  heard  of  no  misdirection  from  the  learned  judge,  or  that  any 
improper  evidence  was  admitted :  but  the  objection  is,  that  the  judge 
expressed  his  opinion  to  the  jury  as  to  the  weight  of  the  evidence  given  for 
the  plaintiff;  but  this  he  was  bound  to  do,  and  he  only  stated  an  opinion  as 
if  he  was  on  the  jury,  and  they  were  to  follow  it  or  not,  as  they  thought  fit. 
The  Attorney' General  v.  Good  (/)  furnishes  an  authority  on  this  point ;  there 
Mr.  Baron  Hullock  said,  "  The  only  ground  remaining  is,  that  too  great 
effect  was  given  to  the  evidence  in  the  learned  judge's  direction.  I  apprehend 
that  that  would  be  a  new  ground  for  granting  another  trial,  and  would  open  a 
door  to  applications  for  that  purpose,  to  an  extent  incalculable.     I  am  at  a  loss 

(/)  9  Price,  2P4.  (0  3  Taunt.  229. 

{g)  2  Cr.  &  J.  1 33.  {k)  2  Cr.  &  J.  133. 

(/i)  1  B.  &  Ado.  145.  (/ )  M'Ldaad  k  Youn^,  286. 
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to  know  by  what  rule  the  precise  quantum  of  force  which  should  be  attached  dm.  Plrat, 

to  a  trial  is  to  be  measured."     I  am  far  firom  saying  that  the  counsel  for  the  siuvso 

plaintiff  acted  erroneously  in  taking  the  course  which  they  adopted ;  but  they  v. 

have  no  right  to  cast  the  costs  of  a  double  trial  upon  the  defendant.  layton. 

BosANQUET,  J. — ^The  counsel  for  the  plaintiff  acted  wisely  or  unwisely,  and 
I  am  far  from  saying  that  they  did  not  adopt  a  prudent  course.  It  does  not 
appear  to  me  that  there  was  any  misdirection.  It  is  true  that  the  learned 
judge  may  have  had  an  opinion  unfavourable  to  the  plaintiff  on  the  effect  of 
his  evidence  ;  but  the  judge  did  not  withdraw  it  from  the  jury,  but  put  the 
question  which  was  in  issue,  viz.,  whether  the  fine  demanded  was  or  was  not 
reasonable  ?  I  offer  no  opinion  as  to  the  effect  of  the  evidence ;  but  if  the 
judge's  opinion  was  not  warranted  by  the  facts,  it  appears  by  the  Attorney- 
General  v.  Good  (m)  that  this  would  not  entitle  the  plaintiff  to  a  new  trial. 

Rule  discharged  (»). 

(/»)  M'Leland  k  Young,  286. 

(r)  Mr.  J.  Gusclee  was  absent,  and  Mr.  J.  Park  gave  no  opinion. 
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ACKNOWLEDGMENT.— See  Fime. 

ACTION. 

1.  Where  the  plaintiff  and  defendant,  both 
claiming  to  act  as  clerks  to  the  justices  of  a  di- 
vision, agreed  to  leave  the  dispute  to  the  deter- 
mination of  third  parties,  who  directed  that  the 
defendant  should  act  in  the  office,  and  divide  his 
fees  with  the  plaintiff:— HeiU,  that  an  action  for 
money  had  and  received  might  be  maintained  to 
recover  the  moiety  of  the  fees  received,  and  that 
the  defendant  could  not  allege  that  he  was  le- 
gally entitled  to  all  the  fees.  Bolmd  v.  HaU, 
111. 

2.  By  a  statute  it  was  provided,  that  no  action 
shall  be  brought  "after  six  calendar  months  after 
the  cause  of  such  action  should  have  arisen."  A 
nuisance  was  caused  on  the  2d  of  Aprii^  and 
continued  until  the  2nd  of  Jufy,  and  the  jury 
gave  damages  at  the  rate  of  10/.  per  month;  the 
action  was  not  commenced  until  the  30th  Decern-^ 
ber: — Held^  that  damages  for  two  days  only 
could  be  recovered,  the  action  being  brought  too 
late  to  sustain  the  previous  damage.  Wilki  v. 
Hungerford  Market  Companjf,  281. 

3.  A  public  thoroughfare  was  stopped,  whereby 
the  plaintiff,  a  bookseller,  whose  sliq)  was  on  the 
thoroughfare,  suffered  aioss  of  custom: — Held, 
sufficient  special  damage  to  entitle  him  to  his 
action  on  the  case.    Id, 

^  4.  Where  plaintiff  had  a  right  of  way  in  a  na- 
vigation, which,  through  his  own  neglect,  was  in- 
capable of  use  from  a  certain  point,  and  defen- 
dant erected  an  obstruction  immediately  below 
that  point,  HeUf  although  the  defendant's  act 
caused  but  a  vei^  small  prevention  of  the  exer- 
cise of  the  plaintiff's  right,  that  an  action  on  the 
case  could  be  maintained.     Bower  v.  Hill,  45. 


ADMINISTRATION.— See  Ecclesiastical 
Law. 

ADMINISTRATOR.    See  Executor. 

AFFIDAVIT. 
See  Arrest     Bail,  1,  5.     Practice,  37.  39. 

1.  The  jurat  of  an  affidavit  sworn  before  a 
commissioner  for  taking  affidavits  in  the  Irish 
courts,  residing  in  Ireland,  must  be  verified  by 
proof  of  his  signature.    Sharpe  v.  Johmion,  298. 

2.  In  ^  affidavit  of  debt  by  the  indorsee 
against  the  drawer  of  A  bill  of  exchange,  it  is  not 

~  necessary  to  state  that  the  acceptor  has  not  paid 
the  bill,  or  that  due  notice  ef  dishonour  was 
given  to  the  drawer.    Irvkfg  v.  Heaion,  430. 

3.  The  affidavit  of  debt  was  for  money  lent 
generally,  and  the  indorsement  on  the  aipioi 
stated  the  debt  to  be  due  on  a  promissory  note : — 
Held  not  to  be  a  v.ariance.  Pattenon  v.  Hab» 
benhan,  310. 

AGREEMENT.— See  Contract. 

ANNUITY. 
See  Banxrupt,  9.    Infant,  3. 

1.  The  enrolment  of  an  annufty-deed  omitted 
the  word  "  life  "  in  the  heading  of  one  of  the 
columns  given  by  the  form  in  the  statute: — Held, 
that  this  omission  did  not  invalidate  the  deed. 
Flight  V.  Lord  Lake,  190. 

2.  An  annuity  granted  by  will,  no  part  of 
whidi  has  ever  been  received  by  the  annuitant, 
is  not  within  the  provisions  of  3  &  4  W.  4,  c.  27, 
sees.  2  &  3;  and,  therefore,  notwithstanding 
those  sections,  the  arrears  of  the  annuity  may 
be  recovered  by  distress,  after  a  lap*®  of  more 
tKan  twenty  years  from  the  death  of^the  testator« 
James  v.  Salter,  405. 
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ARBITRATION. 

See  Attachment,  1.    Costs,  8. 

1.  Where,  by  order  of  nrnprius,  a  verdict  was 
taken  for  the  plaintiff,  subject  to  an  arbitration, 
which  was  not  entered  upon,  through  the  default 
of  a  third  party,  the  plaintiff  may  apply  for  leave 
to  enter  and  tiy  the  cause  de  novo.  Bacon  v. 
Creawell,  189. 

2.  In  an  action  for  board  found  the  defen- 
dant's wife,  and  non-assumpsit  pleaded,  a  legal 
arbitrator  received  evidence  that  the  wife  had 
been  guilty  of  adultery,  and  made  an  award  for 
the  defendant.  Upon  an  application  to  set 
aside  the  award,  upon  the  ground  that  the  de- 
fence ought  to  have  been  specially  pleaded,  the 
Court  refused  to  interfere.  Symes  v.  Goodjellow, 
400. 

3.  Where  an  arbitrator  directed  that  one 
party  to  the  submission  might  bring  actions  in 
the  name  of  the  other,  Held,  that  the  award  was 
not  therefore  bad.     Burt  v.  WigUy^  81. 

4.  An  award  will  not  be  set  aside,  although  the 
affidavits  in'  support  of  the  application  .disclose 
strong  imputations  upon  the  testimony  of  a  ma- 
terial witness  who  was  examined  before  the  arbi- 
trator; nor  is  the  arbitrator  bound  to  examine  a 
party  in  the  cause  who  could  have  contradicted 
the   witness.       Scaki  v.    Eu$t  London    Water 

WorkM  Co.,  91. 

5.  By  an  order  of  reference,  an  action  and  all 
matters  in  difference  were  referred  to  arbitration, 
the  costs  of  the  suit  and  of  the  reference  to  abide 
the  event  of  the  award.  The  arbitrator  directed 
the  defendant  to  deliver  certain  goods  to  the 
plaintiff,  and  the  plaintiff  to  pay  a  sum  of  money 
to  the  defendant,  that  all  proceedings  in  the  ac- 
tion should  cease,  and  a  general  release  be 
given : — Heldj  that  the  award  was  not  uncertain 
as  to  costs,  as  the  effect  of  it  was  that  each  party 
should  pay  his  own.     YaU»  v.  Kmghty  368. 

ARREST. 

See  Affidavit,  2,  3.    Bail,  1,  3.     Sheriff. 

Where  the  affidavit  to  hold  to  bail  discloses 
that  the  debt  is  prun6  facie  barred  by  the  Sta- 
tute of  Limitations,  and  where  other  peculiar 
facts  are  stated  on  affidavit,  to  show  tnat  the 
plaintiff  has  no  cause  of  action,  the  Court  will 
^rant  a  rule  nisi,  calling  upon  the  plaintiff  to 
Miow  cause  why  the  defendant  should  not  be  dis- 
charged outof  custody  on  entering  a  common  ap- 
pearance.    Tucker  v.  Tucker,  15. 


ASSIGNMENT.— See  Insolvent,  2,  3, 4, 5. 


ATTACHMENT. 

1.  An  award  directed  that  a  bond  should  be 
delivered  up  to  the  plaintiffs  upon  demand:— 


Held,  that  a  demand  made  by  one  vAaintiff, 
without  a  power  of  attorney  from  the  otnen,  wu 
an  insufficient  demand  to  obtain  an  attachment. 
Sykesy,  Hague,  197. 

2.  The  defendant's  niece,  who  tended  with 
him,  was  a  material  witness  for  the  plaintiff^  and 
it  appearing  to  the  Court  that  the  defendant  had 
refused  to  allow  a  subpcena  to  be  served  upon 
her,  an  attachment  was  granted  against  the  de- 
fendant.    Clement  v.  Williams,  382. 

3.  A  rule  of  court  made  certain  costs  in  a 
cause  payable  to  the  defendants  or  their  attorney. 
The  name  of  the  London  agent  to  the  couuiry 
attorney  was  upon  the  recora  as  defendant's  at- 
torney; the  demand  of  the  money  was  made  by 
the  coimtiy  attorney: — Held,  to  be  sufficient  to 
ground  an  attachment,  as  he  was  substantially 
Uie  attorney  in  the  cause.    Dennett  v.  FaUj\57. 

4.  The  service  of  an  allocatur  for  the  pavment 
of  costs  must  be  personal,  before  an  attachment 
will  be  granted.    Dicas  v.  Wame,  91. 

ATTORNEY. 

See  Attachment,  3.     Costs,  7,  8.     Practice, 
3,  37,  39,  40.     Pleading,  9. 

1 .  The  attorney's  right  to  lien  under  R.  H.  T. 
2  W.  4,  No.  93,  extends  to  costs  taxed  as  be- 
tween attorney  and  client.  Watson  v.  MasdoaU^ 
73. 

2.  An  attorney  will  be  re-admitted  although 
noon  two  occasions  he  has  acted  as  an  attocney 
wuilst  uncertificated.     Exparte  Lowerton,  77. 

3.  Where  a  vendor's  attorney  disclosed  out* 
standing  terms  upon  an  abstract,  although  a 
marketable  title  might  have  been  shown  by 
taking  it  up  at  a  subsequent  date: — Held,  that, 
upon  taxation  of  the  attorney's  costs,  he  was  en- 
titled to  be  paid  his  charges  incurred  in  getting 
in  the  outstanding  terms.     Exparte  Quicke,  202. 

4.  But  the  attorney  will  not  be  allowed  his 
chwrges  for  attested  copies  of  a  will,  which,  by 
the  conditions  of  sale,  were  to  be  given  at  the 
vendor's  expense,  such  a  condition  being  un- 
usual.    Id, 

5.  Charges  for  searching  the  Warrant  of  At- 
torney Office,  and  for  a  fee  paid  there,  do  not 
make  an  attorney's  bill  taxable  under  stat.  2 
6.  2,  c.  23.     Exparte  Bowles,  143. 

6.  The  Court  has  no  common  law  jurisdiction 
to  order  an  attorney's  bill  to  be  taxed.    Id, 

7.  After  an  action  has  been  commenced 
against  an  attorney  for  practising  without  bdng 
duly  enrolled,  the  Court  will  not  allow  the  en- 
rolment to  be  entered  nunc  pro  tunc.    Exparte 

Swift,  ns. 

BAIL. 

SeePBACTiCE,  28. 

1.  If  a  defendant  pays  money  into  court  in 
lieu  of  bail  above,  in  pursuance  of  stat  7  &  8  0. 
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4,  c.  71,  bd  cannot  afterwards  object  that  the 
affidavit  by  which  he  was  held  to  bail  is  defec- 
tive.    Green  v.  Glaaebrook^  27. 

2.  In  $ci.  fa,  against  bailj  irregularities  in  the 
issuing  of  the  ca,  m.  against  the  principal  may  be 
taken  advantage  of  upon  motion  as  well  as  by 
pleading.     Gofding  v.  Laporte,  431. 

3.  Where  a  defendant  is  arrested,  either  in 
town  or  country,  under  a  writ  of  capiasj  he  has 
only  eight  days  to  put  in  and  perfect  special 
bail,  the  R.  H.  T.  2  W.  4,  No.  14,  being  abro- 
gated by  the  Uniformity  of  Process  Act,  2  W.  4, 
c.  39.     Grant  v.  Gibbs,  56. 

4.  In  justifying  bail  where  the  qualifying  pro- 
perty consisted  of  money  deposited  in  the  hands 
of  bail  to  indemnify  him,  the  qualification  was 
held  insufficient.     Nichoth'i  Bad,  77. 

5.  In  justifying  bail,  the  form  of  affidant 
given  in  R.  T.  T.  1  W.  4,  need  not  be  strictly 
followed,  and  where  only  one  kind  of  property  is 
described,  the  value  sufficiently  appears  in  the 
previous  part  of  the  affidavit.     Baifd't  Bail,  93. 

6.  Where  it  was  sworn  that  bail  justifying  by 
affidavit  was  an  infant,  time  will  be  given  the 
other  party  to  answer  without  payment  of  costs. 
Higgins's  Bail,  94. 

7.  It  is  too  late,  aiYcr  bail  are  sworn,  to  object 
that  the  costs  of  a  former  opposition  have  not 
been  deposited  with  the  officer  of  the  Court. 
Knighfi  Bail,  370. 

BANKRUIT. 

See  EvxDEKCE,  5.     Pleadikg,  6.  28.     Prac- 
tice, 19.  34. 

1.  The  assisnees  of  a  bankrupt  brought  an 
action  against  defendant!  without  alleging  special 
damage,  for  not  accepting  a  bill  of  exchange, 
in  pursuance  of  an  agreement  made  on  balancing 
accounts  with  the  bankrupt,  to  which  defendant 
pleaded  a  set  off  for  money  lent  and  money  re- 
ceived to  his  use: — Held,  that  the  transaction 
was  <' a  mutual  credit"  within  sec.  50  of  6  G.  4, 
c.  16,  and  that  the  plea  of  set-off  could  be  main- 
tained.    Gibson  v.  Btll,  136. 

2.  One  Scrivener  was  indebted  to  the  defen- 
dant, an  attorney,  who  had  a  lien  on  an  inden- 
ture of  lease  relating  to  premises  belonging  to 
Scrivener,  as  a  security  for  his  debt.  A  commis- 
sion in  bankruptcy  issued  against  Scrivener,  and 
an  assignee  was  appointed;  the  defendant  acted 
as  solicitor  to  the  commission :  a  petition  was  pre- 
sented to  supersede  the  commission,  on  the 
ground  that  tnere  was  no  valid  petitioning  cre- 
ditor's debt,  and  the  defendant,  with  notice  of 
that  fact,  joined  the  assignee  in  an  assignment  ^of 
the  said  lease  to  a  purchaser,  and  out  of  the 
purchase -money  the  assignee  paid  defendant  the 
debt  due  from  the  bankrupt,  and  also  a  part  of 
the  amount  of  his  bill  as  solicitor  to  the  commis- 
sion ;  the  defendant  also  received,  by  the  autho- 
rity of  the  assignees,  certain  sums  of  money  ac- 


cruing from  the  rents  of  the  premiBes,  in  part 
liquidation  of  the  debts  due  to  nim.  After  these 
facts  occurred,  the  commission  was  superseded, 
and  the  plaintifis  were  appointed  assignees  under 
a  new  fiat  which  was  issued: — Hekl,  that  the 
plaintiffs  could  recover  the  sums  received  by  the 
defendant  in  an  action  for  money  had  ana  re- 
ceived; for,  by  parting  with  the  lease,  the  defen- 
dant was  guilty  of  a  conversion,  and  the  plaintifis 
were  therefore  entitled  to  waive  the  tort  and  sue 
in  assumpsit;  and  that  as  to  the  rent  received 
by  the  defendant,  it  was  money  received  to  the 
use  of  the  plaintiffs  af^er  notice  of  an  act  of 
bankruptcy;  and  as  the  first  assignee  was  not  as- 
signee de  jure,  his  assent  to  the  payments  made 
no  difference.     Clark  v.  Gilbert,  347. 

3.  The  sheriff  seized  goods  belonging  to  a 
bankrupt,  and  afler  keeping  them  for  a  consider- 
able period,  and  after  an  action  of  trover  in  the 
usual  form  had  been  brought  against  him  by  the 
assignees,  he  delivered  up  the  goods  to  them  :-^ 
Held,  that  the  assignees  were  not  entitled  to 
proceed  in  the  action,  and  to  recover  as  damages 
a  quarter's  rent,  which  they  had  paid  for  the 
house  where  the  goods  were  kept,  whilst  in  the 
possession  of  the  sheriff,  or  the  costs  of  keeping 
their  messenger  on  the  premises  during  the  same 
period.     Moon  v.  Buphael,  289. 

4.  Where  a  bankrupt,  in  contemplation  of 
bankruptcy,  pays  money  to  A.,  his  banker,  to 
redeem  bills  of  exchange  in  his  hands,  for  the 
payment  of  which  B.  is  ultimately  responsible, 
with  a  view  to  make  a^  fraudulent  preference 
of  B.,  the  assignees  cannot  recover  back  the 
amount  from  A.     Abbott  v.  Pomfret,  24. 

5.  In  an  action  by  assignees  to  recoyer  money 
paid  by  a  bankrupt,  by  way  of  fraudulent  prefer- 
ence, the  proper  question  for  the  Jury  is,  wnether 
it  was  paid  in  contemplation  of*^  bankruptcy ;  a 
contemplation  of  insolvency  is  not  sufficient. 
Atkinson  v.  Brindle,  336. 

6.  A.  and  B.,  point  traders,  entered  into  a 
deed  of  composition  with  their  joint  creditors, 
whereby  it  was  agreed  that  the  traders  should 
remain  in  possession  of  the  joint  stock  in  trade, 
and  that  the  creditors  shoiUd  receive  4s.  6d,  in 
the  pound,  payable  by  instalments;  and  the 
separate  property  of  A.,  consisting  of  a  policy  of 
insurance  on  his  life,  was  assigned  to  trustees  ay 
a  security  for  the  payment  of  the  instalments: — 
Held,  that  this  was  not  an  act  of  bankruptcy  to' 
support  a  fiat  against  A.,  and  that  it  was  pro- 
perly left  to  the  jury  to  say  whether  the  deed  was 
executed  by  A.  in  contemplation  of  bankruptcy 
with  intent  to  defraud  his  separate  creditors. 
Abbott  V.  Burbage,  448. 

7.  A^  in  consideration  of  money  advanced 
and  to  be  advanced  by  B.  &.  Co.,  assigned  all  the 
freight  to  arise  from  the  ship  N.  under  any  exist- 
ing or  future  charter-party  or  other  contract, 
"  for  or  in  respect  of  her  then  intended  voyage  to 
India  and  back  to  England"  After  the  freight 
had  been  earned  and  ascertained,  A.  became 
bankrupt: — Held,  that  such  assignment  was  good^ 
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and  that  the  assignees  of  the  bankrupt  were  not 
entitled  to  sue  for  the  freight  Ana  notice  of 
the  assignment  to  the  derendant  beine  averred, 
Held,  that  the  freight  did  not  remain  in  the 
reputed  ownenhip  of  the  bankrupt  within  the 
cases  decided  on  21  Jac  1,  c.  19,  ss.  10  &  11. 
Leitle  v.  Guthrie,  83. 

8.  The  plaintiff  having  been  made  a  bankrupt, 
applied  to  a  commissioner  in  bankruptcy  to  have 
an  official  assignee  appointed,  in  order  that  his 
estate  might  not  be  wasted,  and  also  to  enable 
him  to  contest  the  validity  of  the  commission. 
The  defendant  was  accordingly  appointed  official 
assignee,  but  he  had  nolcnowledge  of  the  plain- 
iiff 's  application.  It  proved  that  the  petitioning 
creditor  s  debt  was  invalid,  and  it  was  held,  that 
the  plaintiff  was  not  estopped  firom  suing  the  de- 
fenaant  for  money  received  by  him  in  his  cha- 
racter of  official  assignee,  and  that  no  nrevious 
demand  of  the  money  need  be  made.  Mtmk  v. 
Clarke,  310. 

9.  The  defendant  covenanted,  as  surety  for 
•ne  Smallwood,  for  the  due  payment  of  an  an- 
nuity, and  that  SmaUwood  should  complete  the 
building  of  certain  houses  to  secure  the  annuity: 
— Held,  that  a  claim  for  arrears  of  the  annuity 
which  became  due  after  the  bankruptcy  of  the 
defendant,  was  not  barred  by  his  certificate. 
fondly,  that  a  breach  assigned  that  the  houses 
were  not  finished  by  SmaUwood,  was  a  claim  for 
general  and  unliquidated  damages  not  provable 
under  the  bankruptcy  of  the  surety,  and  was  not 
therefore  barred  by  ms  certificate.  Thomp$on  v. 
TkompioUi  225. 

BILLS  6F  EXCHANGE. 

See  Affidavit,  2,  3.  Evidekce,  8.  II. 
Foreign  Laws,  1.  Frauds,  Statute  of,  1. 
Pleading,.  19,  20.  24.  29.  PRAcricE,  33. 
Trover,   2.    Variance,  3. 

1.  The  defendant  gav/|a  blank  acceptance  on 
a  bill-stamp,  and  a  person  who  was  ouite  un- 
known to  the  acceptor  afterwards  wrote  his  name 
as  drawer  and  indorser  of  the  bill,  and  it  was 
subsequently  'filled  up  as  a  bill  of  exchange  for 
500/.: — Held,  that  it  does  not  lie  in  the  mouth  of 
the  acceptor  to  say  that  such  drawing  and  in- 
dorsing of  the  bill  was  irregular.  Schultz  v. 
Aillei/,  425. 

2.  Where  a  bill  with  a  blank  acceptance  was 
drawn  and  indorsed  by  one  Ridkfftlson,  in  the 
fictitious  name  of  WUton: — Held,  in  the  absence 
of  evidence  that  the  drawer  passed  himself  off  for 
a  different  person  of  the  name  of  WiUon,  or  of 
any  intention  to  defraud  any  other  person,  that  it 
was  not  a  forgery,  and  that  the  biU  was  not  void 
on  that  account.     Id, 

3.  The^efendant,  the  indorsee  of  a  promis- 
sory note  which  was  not  negotiable^  indorsed  it  to 
the  plaintiff  in  pajnnent  for  goods;  the  plaintiff 
neglected  to  present  the  note  to  the  maker  when 
it  became  due,  and  it  remained  unpaid: — Held, 
that  the  plaintiff  could,  notwithstanding,  recover 


the  price  of  the  goods  sold  from  the  defendant,  ai 
the  note  not  being  originally  negotiable,  the 
plaintiff  had  not  l^n  guflty  of  laches  in  not 
presenting  it,  and  the  transfer  not  amounting  to 
a  new  making,  for  want  of  a  stamp.  Plimley  v. 
Weitlty,  324. 

4.  The  holder  of  a  bill  received  due  nodoe  of 
dishonour,  and  he  wrote  a  letter  the  same  day  to 
the  indorser,  stating  the  fact,  but  the  letter  was 
not  received  until  the  following  day: — HM  a 
sufficient  notice  to  the  indorser.  Foole  v.  I^cn, 
162. 

5.  In  an  action  on  a  promissory  note  payable 
on  demand,  the  jury  cannot  give  interest  except 
from  the  time  a  demand  of  payment  is  made. 
The  issuing  of  a  writ  of  summons  is  a  sufiicient 
demand*    Pierce  v.  Fothergill,  251. 


BOND.— See  Rcplbtin. 
BRISTOL.— See  Ireland. 

CARRIER. 

By  11  Geo.  4,  and  1  Wm.  4,  c.  68,  sec.  8, 
earners  aro  responsible  for  losses  arising  from 
the  felonious  acts  of  their  servants.  The  de- 
fendant, a  carrier,  was  sued  to  recover  the  value 
of  a  paroel  lost,  and  slight  evidence  was  given 
to  raise  a  suspicion  that  his  servant,  who  was 
still  in  his  employ,  had  stolen  the  parcel :  on  a 
verdict  found  for  the  plaintiff  a  new  trial  was 
refused,  on  the  ground  that  the  defendant  ought 
to  have  called  the  servant  as  a  witness.  Boyce 
v.  Chapman,  338. 

CHURCHWARDEN See  Slasder,  1,  2. 

CONDITION.—See  Devise,  7.   Contract,  2. 

CONTRACT. 

1.  The  plaintiff  in  London,  and  the  defendant 
in  Hamburgh,  were  correspondents  of  Joppert 
and  Co.  of  Rio  de  Janeiro,  Joppert  and  Co.  in- 
formed the  plaintiffs  that  they  had  requested  the 
defendant  to  pay  the  prooeeds  of  certain  coffee 
to  them  after  a  sale  nad  been  realized.  The 
plaintiffs  thereupon  wrote  to  the  defendant  and 
requested  to  know  the  particulars  of  Uie  remit- 
tances from  Joppert  and  Co.,  to  which  the  de- 
fendant returned  the  following  reply: — *'We 
are  directed  by  Joppert  and  Co.  to  remit  to  you 
the  proceeds  of  110  bags  real  ordinary  coffee, 
which  they  consigned  to  us,  but  which  are  not 
yet  disposed  of:"-— Held,  that  this  amounted  to 
an  unaertaking  on  the  part  of  the  defendant  to 
hold  the  proceeds  of  the  coffee  for  the  use  of  the 
plaintiffii^  and  that  the  defen4ant  could  not  after- 
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wards  daim  (o  set  off  tlw  amouiil  of  tike  mie  of 
the  cofiee  against  a  balance  dua  to  himielf  finwi 
Jwppert  and  Co ,  and  that  aarampeit  for  money 
haa  and  received  was  the  proper  form  of  action. 
Frihiwg  Y.  Sckrloder,  105. 

2.  The  plaintiffi  in  London  entered  into  the 
following  contract  with  the  defendants :— '*  Oct. 
11,  1833.  Sold  to  Garter  and  Son,  for  account 
of  Messrs.  A.  and  Co.,  200  firkins  of  Murphy 
and  Co/s  Slqto  butter  at  71s.  6d.  per  cwt  tree 
on  board.  Payment,  ImU  at  two  months  from 
the  date  of  landing.  To  be  shmped  this  month." 
&c — The  batten  wete  not  diipped  until  the 
following  monthy  bat  the  jnry  foond  that  the 
defendants  had  waived  that  oonditiony  and  they 
accented  the  invoice  and  the  bill  of  lading, 
which  was  indorwd  to  them.  The  batters  were 
afterwards  lost  on  the  voyage: — Held^  that  an 
action  for  goods  bargained  and  sold  was  main- 
tainable to  recover  the  price  of  the  butters. 
Alexander  v.  Gwdner,  147* 

S.  Where  the  ptedntiir  sold  timber  felled  on 
land,  occupied  by  A.,  to  B.  at  per  vube  foot,  and 
the  length  and  giith  of  the  timber  was  taken, 
but  the  total  cubic  contents  of  alf  the  trees  were 
not  calculated,,  and  A.  fetehed  away  part  of  the 
trees  and  marked  the  remainder : — Heldy  Flrsif 
That  the  delivery  was  complete^  and  that  nothing 
remained  to  be  done  on  tne  part  of  the  vendor. 
SeetrndUf^  Thai  the  timber  bemg  on  the  land  of 
A.,^  the  vendor  had  no  right  of  lien  upon  that 
which  remained  for  the  price  of  the  whole. 
Tamley  v.  Turner^  267. 

COPYHOLD.— See  Devise,  4.   Insolvent,  5. 

COSTS. 

S^    ABBlTEATiON,   5.        ATTACHMENT,     3,     4. 

Attorney  1.  3,  4,  5,  6.  Interpleader, 
2.  6,  7,  8.  Pleading,  9.  Vendor  and 
Vendee,  1,  2, 3,  4. 

1 .  In  assumpsit  against  an  executor  he  pleaded 
a  retainer  and  plene  admmitinnU  nrdtter,  and  the 
plaintiff,  admitting  the  truth  of  the  pleas,  took 
judgments  of  assets  quando  aecidtruui — Heldy' 
that  he  was  entitled  to  enter  it  up  for  the  debt 
and  cotts.    Cox  v.  Peacock,  272, 

2.  In  an  action  for  a  malicious  distress^  the 
plaintiff  cannot  recover  his  extra  costs  as  be- 
tween attorney  and  client,  incurred  in  an  action 
of  replevin  which  the  plaintiff  had  brought  to  re- 
cover the  goods  distrained.  Graca  v.  Morgan, 
398. 

3.  Where,  in  an  action  of  trespass,  a  verdict 
is  found  against  one  defendant,  but  in  favour  of 
another,  the  costs  may  be  set  o%  notwithstand- 
ing the  effect  of  it  would  be  to  deprive  the  at- 
torney of  his  lien.  Reg.  H.  T.  2  W.  4,  No.  93, 
does  not  apply  to  such  a  case.  George  v.  ElUon, 
63. 

4.  To  entitle  a  plaintiff  executor,  to  be  re- 
lieved from  payment  of  costs  to  a  defendant 
who  has  succeeded  in  an  action,  under  Stat. 


3  &  4  Wbu  4,  c.  42,  sec,  31,  it  is  not  sufficient 
to  prove  that  the  action  was  brought  bonijide, 
and  with  a  Mr  chanoeof  sacceeding,  but  some 
misconduct  on  the  part  of  the  defendant,  or 
some  other  special  caose  for  exemption,  must  be 
shown.  Vaagkan,  J.,  diaaeniknU.  Soutkgate  v. 
CfOMacy,  t. 

5.  Where  the  defendant  was  arrested  for 
65/L  and  the  plaintiff  recovered  only  44/.,  Heid^ 
that  under  the  circumstances  proved  at  the  trial, 
the  defendant  was  entitled  to  have  his  costs 
toxed  under  43  Geo.  3,  c.  46,  s.  3.  Bradky  v. 
Mitne»,UB. 

6.  A  plaintiff  in  replevin  is  not  entitled  to 
security  for  costs  althou^  the  defendant  is  in 
imolvent  circumstances..   Utdutt  v.  Biddle,  J 19. 

7.  Chams  for  searching  the  Warrant  of  At- 
torney Office,  and  for  a  fee  paid  there,  do  net 
make  an  attorney's  bill  taxable  under  Stat  2, 
Geo.  2y  c  26^  and  the  Court  has  no  common 
law  jurisdiction  to  order  an  attorney's  bin  to  be 
taxed.    Exparie  BowieB,  143. 

8«  Where  a  cause  is  referred  to  arbitration 
before  issue  joined,  the  R^.  H.  T.  2  W.  4, 
No.  74,  must  be  observed  on  the  taxation  of  the 
costs.     DoN^iiX  V.  Aicftmon,  75. 

9.  An  administrator  arrested  the  defendant 
on  a  bond  riven  to  the  intestate  more  than  20 
years  before  his  death,  and  no  interest  had  been 
paid  upon  it.  The  defendant  pleaded  his  dis- 
chacge  under  the  Insolvent  Act,  and  the  verdict 
was  found  in  his  &vour.  It  i4>peared  that  the 
plaintiff  had  knowledge  that  the  defendant  had 
applied  for  his  discharge  before  the  action  was 
brought  I'-Held,  tliat  the  administrator  was  not 
entitled  to  be  relieved  from  the  pavment  of 
coste  to  the  defendant  under  3  &  4  Wm.  4,  c. 
42,  sec  31.     EngUr  v.  Twyuien,  303. 

10.  Where  one  of  two  lessors  of  the  plaintiff 
is  abroad,  tlie  defendant  is  not  entitled  to  secu- 
rity for  his  costs.     Doe  d.  Bawden  v.  Roe,  315. 

11.  Where  a  commission  issued  at  the  instance 
of  the  defendant,  for  the  examination  of  a  wit- 
ness who  was  abroad,  under  Stet  1  Wm.  4, 
c.  22,  sec.  3,  and  the  defendant  obtained  a  ver- 
dict ^-Ilei</,  that  he  is  not  entitled  to  the  costs 
of  the  commission.     Brydges  v.  Fisher,  36. 

12.  Where  a  plaintiff  is  a  mariner  and  is 
abroad  on  a  voyage,  his  family  being  left  in  this 
eountry  in  lod^ngs: — Held,  that  he  will  not  be 
required  to  give  security  for  costs.  Ford  v. 
Boucher,  58. 

13.  If  one  of  three  plakitifis  is  resident  in 
this  country,  and  the  other  two  a^  residing 
abroad,  the  defendant  is  not  entitled  to  security 
for  his  costs.     Qrr  v.  Bowie t,  23. 

14.  A  judge  has  no  power  under  Stat.  3  &  4 
W.  4,  c.  42,  sec.  32,  to  certify  to  deprive  a 
police-officer  of  his  costs  who  is  a  defendant  in 
an  action  and  obtains  a  verdict ;  as  that  statute 
does  not  repeal  s.  41,  of  the  Pblice  Act,  10  G. 
4,  c.  4if  which  gives  police-officers  their  costs 
absokHely.     Humphrey  y,  Woodhouse,  64. 
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COVENANT. 

SeelNFAKT,  3. 

1.  One  UttlehaUs  msiiie  a  lease  of  copyhold 
premises  fn  1762,  subject  to  certain  covenants, 
to  be  performed  by  the  lessee  and  liis  assigns, 
IdttlehalesYieLviiig,  at  that  time,  only  an  equitable 
interest  in  the  premises.  In  1775  he  obtained 
the  legal  estate,  and  the  question  was,  whether 
the  assijgnee  of  the  reversion  could  maintain  an 
action  against  the  assignee  of  the  lessee,  for 
breach  of  the  covenants  in  the  lease  of  1762  : — 
Held,  that  the  action  was  not  maintainable. 
Whitton  V.  Peacock,  376. 

2.  After  the  lessor  had  obtained  the  lo?al  estate, 
he  granted  another  lease,  in  which  the  former 
lease  of  1762  was  recited,  but  it  was  agreed  that 
it  should  continue  in  force,  and  the  same  rent 
remain  reserved: — Held,  that  the  assignee  of 
the  reversion  could  not  sue  for  breach  of  the 
covenants  contained  in  the  lease  of  1762. 
lb. 

3.  The  lessees  of  a  theatre  by  deed  under 
seal,  agreed  to  repay  certain  money  lent  to  them 
by  the  plaintiff,  on  a  day  certain,  and  that  until 
payment,  the  plaintiff,  and  such  persons  as  he 
might  appoint,  should  have  the  free  use  of  two 
boxes  in  the  theatre,  one  in  the  dress  circle  and 
one  in  the  circle  above,  no  specific  boxes  bein? 
mentioned.  The  lessees  afterwards  assigned 
their  interest  in  the  theatre  to  the  defendant: — 
Held,  that  this  was  a  mere  personal  contract,  and 

-that  no  action  could  be  maintained  against  the 
assignee  for  refusing  to  permit  the  plaintiff  to 
use  the  boxes  in  the  theatre.  Flight  v.  Glossop, 
263. 

CROWN  LANDS.— See  Ejectment,  7. 


DAMAGES.— See  Action.  2,  3,  4.     Bank- 
rupt, 3.    Bill  of  Excuaiege,  5, 

DEVASTAVIT.-See  Executor,  1. 


DEED.— See  Bankrupt,  6,  9.     Covenant, 
1,2.    Pleading,  16.    Tithes. 


DEVISE, 

See  Leg  act,  1. — ^Trustees,  2. 

1.  Devise  of  freehold  estates  to  T.  Pearce, 
the  testator's  cousin,  for  the  term  of  his  life, 
with  a  power  to  lease  for  seven  years,  and  sub- 
ject to  tne  said  estate  for  life,  the  testator  devised 
the  same  to  such  of  his,  the  testator's  relations 
of  the  name  of  Pearce,  being  a  male,  as  the 
said  T,  Pearce  should  appoint  or  adopt,  and  in 
default  of  sueh  appointment  or  adoption^  then 


"  unto  fhe  next  and  nearer  relation  or  nearest 
of  kin  of  the  testator  of  the  name  of  Peant^ 
being  a  male,  who  should  be  living  at  the  tes- 
tator's decease,  his  heirs  and  assigns  for  ever ;" 
the  said  T.  Pearce,  who  was  the  nearest  relation 
of  the  testator  of  the  name  of  Pearce,  died 
without  making  any  appointment  or  adoption  in 
pursuance  of  the  directions  contained  in  the 
will :— i/eW,  that  T.  Pearce  took  an  cstotc  in  fee 
under  the  ultimate  limitation.  Pearce  v.  Fin- 
cent,  358. 

2.  Testator  devised  certain  leasehold  pre- 
mises to  his  daughter  for  life,   and  from  and 

'immediately  after  her  decease  to  her  two  eldest 
sons  for  their  lives  as  tenants  in  common,  and  in 
case  she  should  not  have  a  son  or  sons  to  attain  2 1 , 
and  tuch  tont  dying  without  ittue,  then  to  all  and 
every  the  daughters  of  his  said  daughter,  their 
executors,  administrators,  and  assigns,  and  if 
only  one  daughter,  then  wholly  to  that  one,  and 
to  her  legal  representatiyes,  with  remainders 
over  in  case  his  daughter  should  die  without 
issue :  and  he  j^ave  all  the  rest,  residue,  and  re- 
mainder of  his  estate  to  his  daughter : — Held, 
that  the  daughter  took  an  express  estate  for  life, 
with  a  remainder  to  her  two  eldest  sons  for  their 
lives  as  tenants  in  common,  with  the  ultimate 
remainder,  on  certain  contingencies,  to  herself. 
Bradshaw  v.  SkUbeck,  240. 

3.  Devise  to  A.  B.,  and  C,  and  their  lawfiil 
issue  respectively,  in  toil  general,  with  benefit  of 
survivorship  among  the  issue  respectively  as 
tenants  in  common : — Held,  that  A.,  B.,  and  C. 
took  life  estates,  and  their  children  contingent 
remainders  in  tail  general,  by  purchase  in  ttieir 
respective  parents'  shares,  with  cross  remainders 
in  tail  among  A.,  B.,  and  C :  the  testator  hav- 
ing used  the  word  "  issue"  as  synonymous  with 
"sons"  or  "daughters."  Cunham  y.  Newlimd, 
272. 

4.  Devise  of  freehold,  copyhold,  and  lease- 
hold estates,  and  all  other  the  testator's  real  and 
personal  estates  unto  N.,  H.,  and  H.,  their  heirs, 
executors,  administrators,  and  assigns,  and  to  die 
heirs,  executors,  administrators,  and  assigns' of 
the  survivor,  upon  trust  to  pay  and  apply,  or 
Dcrmit  and  suffer  M.  to  take  the  rents  and  pro- 
fits for  her  absolute  use  for  Ufe,  and  after  her 
decease,  upon  trust  for  A.,  B.,  and  C,  and  their 
lawful  issue  respectively,  in  tail  general,  mth 
benefit  of  survivorship  to  and  amongst  their 
issue  respectively  as  tenants  in  common,  such 
issue  not  to  have  a  vested  interest  till  twenty- 
one,  and  the  said  trustees,  after  the  death  of  A., 
B.,  and  C,  or  either  of  them,  to  apply  the  whole 
or  any  part  of  the  rents  and  profits  of  the  trust 
estates,  not  exceeding  the  presumptive  share  of 
each  child,  towards  his  or  her  maintenance 
during  minority  i^Held,  that  the  trustees  took 
an  estete  in  fee  in  the  fi-eehold  and  copyholds, 
and  an  absolute  interest  in  the  leaseholds. 
Cursham  v.  Newland,  278. 

5.  A  testator  gave,  devised,  and  bequeathed 
unto  A.,  "  all  my  freehold  and  leasehold,  and  all 
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my  wumtft  leeiiritiee  for  money,  tlo^  m  go- 
Temment  fimda,  goods,  frhatteli,  and  all  o£er 
my  property  whaiteoerer  and  whereaoever,  to 
hold  the  same  unto  and  for  the  use  of  A.,  her 
hein,  executors,  administrators,  and  assigns  for 
erer:" — Held,  that  the  testator's  copyhold 
estates  passed  to  the  deTisee.  Edwards  ▼. 
&ni6i,293. 

6.  A  testator  deraed  his  freehold  estates  to 
trustees  upon  trast,  as  to  three  undivided  fourdi 
parts,  *'  to  pay  to  or  pennit  and  suffer"  his  wife 
and  daughters  to  receire  "  the  dear  yearly  rents 
mid  pn^ts,"  and  as  to  the  other  undivided 
Iburth  part,  *'  to  pay  to  or  permit  and  suffer"  his 
son  to  receive  "  the  clear  yearly  rents  and  pro- 
fits." He  further  directed  that  the  shares  of 
his  wife  and  daughters  should  be  for  their  sole 
and  separate  use;  and  that  the  trustees  should 
let  the  estates  upon  certain  conditions,  and  out 
of  the  rents  should  pay  all  taxes,  and  for  re- 
pairs:— HeUt,  that  the  legal  estate  in  the  whole 
of  the  premises  vested  in  the  trustees.  White  v. 
Poriber,  113. 

7.  TVnmn  James  Sefhy  devised  estates  in  fee, 
in  the  following  words: — "  To  my  right  and 
lawful  heir  at  law,  for  the  better  finding  out  of 
whom  I  direct  advertisements  to  be  published 
immediately  after  mv  decease  in  some  of  the 
iNiblic  papers,"  and  then  he  added,  "  that  if  no 
heir  at  law  was  found,  he  constituted  William 
Lowndes  his  lawful  heir,  on  condition  that  he 
changed  his  name  to  Selbjf"  The  testator  knew 
that  he  had  cousins  alive  exparte  matemdy  and 
the  estates  were  chargeable  with  the  payment  of 
legacies  within  twelve  months  after  his  decease : 
'-^Heldf  that  the  testator  intended  to  designate 
an  heir  of  the  blood  of  the  Selbt/s,  and  not  an 
heir  exparte  matemd ;  and  tetnhlej  that  the  con- 
dition as  to  taking  the  name  of  &%,  was  satis- 
fied by  usine  it  in  conjunction  with  that  of 
Lowndes,  and  that  it  was  unnecessary  to  obtain 
a  sign  manual  from  the  king.  Daoia  v.  Lowndes^ 
125. 

8*  A  testator  devised  lands  to  his  wife  and 
tnistees,  in  fee,  in  trust  for  his  wife  for  life,  and 
after  her  decease  for  the  use  of  his  three  children 
for  their  lives,  in  equal  shares,  and  to  the  issue 
of  their  bodies  for  their  respective  life  only,  in 
eoual  shares,  for  ever ;  and  m  case  of  the  death 
or  either  of  the  three  children,  without  issue, 
then,  upon  trust,  for  the  survivors  or  survivor, 
in  equal  shares,  for  life  only,  or  to  their  respective 
lawful  issues,  in  equd  shares,  for  life  only ;  and 
in  case  there  should  be  only  one  child  then 
living,  in  trust,  for  such  only  child  for  life  only, 
and  the  issue  of  such  only  child  for  life,  in  equal 
shares ;  and  if  but  one  issue  of  such  child,  to 
such  issue  for  life  only,  and  the  heir  of  his  or 
her  body,  for  ever,  and  in  case  there  should  be 
no  issue  of  such  child,  then  remainders  over ; 
and  it  was  declared  that  either  child  who  should 
marry  should  have  a  power  to  make  a  settle- 
ment of  his  share  for  the  lives  of  the  parties, 
and  the  lives  of  their  issue,  with  remainders 


over  m  tail.  By  a  codicil  which  redtedthe 
above  devise,  the  testator,  after  the  decease  of 
his  wife,  devbed  the  same  lands  to  the  trustees^ 
in  fee,  in  trust,  for  his  three  children,  as  tenants 
in  common,  for  the  term  of  ninety>nine  years 
from  his  decease,  if  they  or  either  of  them 
should  so  long  live ;  and  after  the  determination 
of,  and  subject  to,  that  term,  to  the  trustees,  in 
fee,  to  preserve  contingent  renuunders ;  and  tho 
uses  expressed  in  the  wUl  were  to  be  carried  into 

Serfect  execution: — Held,  that  the  three  chiU 
ren  of  the  testator  took  estates  for  the  term  of 
ninety-nine  years,  if  they  should  so  long  live, 
as  tenants  in  common,  with  remainder  to  the 
trustees  and  their  heirs,  during  tiie  respective 
lives  of  the  said  three  children,  m  trust,  to  pre  • 
serve  contingent  remainders,  with  remainder  to 
the  said  three  children,  as  tenants  in  common 
in  tail  general,  with  cross  remainders  between 
them  in  tail  generaL    Brooke  y.  IWner,  i40. 


DISTRESS. 

1.  Under  It  Geo.  2,  c  19,  tee.  I,  a  landlord 
cannot  distrain  goods  removed  by  the  tenant 
before  the  rent  becomes  due,  even  where  they 
are  clandestinely  removed  a  day  before  the  reni 
becomes  due.     .Romf  v.  Vaugkan,  173. 

2.  The  Stat  13  Edw.  1,  c.  37,  (West.  2,) 
which  enacts  that  no  distress  shall  be  taken  ex- 
cept by  bailifis  "  sworn  and  known,"  does  not 
apply  to  distresses  taken  for  rent  in  arrear. 
AgUe  V.  Haynet  266. 

EASEMENT. 
SeeAcTioM,  S,  4.  Pleading,  5.  Variance,  2. 

ECCLESIASTICAL  LAW. 

1.  Where  they  are  hon&  notabilia  in  a  peculiar, 
and  also  in  other  parts  of  the  diocese  of  the 
archbishop,  a  prerogative  administration  is  not 
absolutely  void,  and  will  therefore  be  considered 
valid  at  law,  until  it  be  set  aside  by  proceedings 
in  the  Ecclesiastical  Court  Lysons  v.  Banvw, 
390. 

2.  Whether  in  such  a  case  a  metropolitan  ad« 
ministration  is  voidable,  qtuere.     Id. 


EJECTMENT. 

See  Costs,  10.     Evidenc£).3.  4.  6. 

1.  Where  judgment  and  execution  in  eject- 
ment was  regularly  obtained  without  collusion 
with  the  tenants  in  possession,  the  Court  refused 
to  set  it  aside,  at  the  instance  of  a  party  who 
stated  that  he  was  landlord  of  the  premises,  and 
had  not  received  any  notice  of  the  declaration  in 
ejectment.    Doed.  Maxtinv,  Roe,  223. 
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3.  iln  estate  was  contracted  to  be  sold,  and 
the  Yendee  paid  part  of  the  purchase-money, 
and  entered  into  possession  without  a  cdnyey- 
ance,  paying  interest  on  the  remainder  of  the 
purehase-money  from  time  to  time : — Held,  that 
nis  possession  was  not  adverse,  and  that,  after 
twenty  years,  an  ejectment  might  be  brought. 
Doe  d.  Milbum  v.  Edgar,  437. 

3.  An  inclosure  act  directed  that  a  vendee  let 
into  possession  of  any  of  the  allotments,  should 
have  the  same  rights  as  the  vendor : — Held,  that 
this  was  only  applicable  to  the  relative  rights  of 
the  vendor  and  vendee.     Id. 

4.  Service  of  a  declaration  in  ejectment  on 
the  wife  of  the  tenant,  at  her  husband's  resi- 
dence, is  sufficient,  although  the  husband  does 
not  reside  on  the  premises  sought  to  be  re- 
covered.    Doe  d.  Lord  Southampton  v.  Roe,  24. 

5.  Where  proceedings  are  taken  under  stat 
4  Geo.  2,  c.  28,  affixing  the  declaration  in  eject- 
ment upon  the  door  of  the  demised  premises, 
will  not  be  allowed  as  good  service,  it  thare  is 
any  probability  that  the  tenant  can  be  person- 
ally served.    Doe  d.  Pvgh  v.  Roe,  6. 

6.  Service  of  a  dechnration  in  eiectnmnt  on 
the  wife  of  the  son  of  the  tenant  on  tne  premises, 
held  sufficient  to  grant  a  rule  nUi  for  judgment 
against  the  casual  ejector,  where  it  ap]>eared  that 
ihe  tenant  was  in  America,  and  that  his  son  ma- 
naged his  business.     Doe  d.  Potter  v.  Roe,  316. 

7.  An  enclosure  of  waste  lands  had  been 
made  on  a  manor  belonging  to  the  crow^,  which 
was  held  for  twenty-three  years  without  payment 
of  rent,  or  other  acknowledgment.  The  manor 
was  sold  in  fee  by  certain  commissioners,  by 
virtue  of  57  Geo.  3,  c.  97,  to  tlie  lessor  of  the 
plaintiff,  who  brought  an  ejectment  to  recover 
the  enclosure : — Held,  that  although  the  crown 
might  have  ousted  the  party  in  possession  of  the 
enclosure,  the  lessor  of  tiie  plaintiff  was  not 
entitled  to  bring  an  ejectment.  The  commis- 
sioners have  no  power  under  57  Geo.  3,  c.  97,  to 
sell  to  a  subject  the  right  to  recover  property  to 
which  the  crown  had  only  a  right  of  possession. 
Doe  d.  Watt  v.  Morris,  215. 


EVIDENCE. 

See  Attachuknt,  2.     Bill  of  Excbakoe,  4. 
Costs,  1 1.    Variamcb,  1,  2,  3,  4,  5,  6,  7,  8. 

1.  In  an  action  for  libel,  it  was  proved  that  in 
September  the  defendant  sent  a  letter  to  the  plain- 
tiff, containing  several  passages  of  a  libeUous 
letter  published  in  the  foUowmg  November  in  a 
newspaper: — Held,  that  in  an  action  for  the 
pubKcation  in  the  newS^aper,  the  portions  which 
corresponded  might  be  read  in  evidence  to  show 
the  animut  of  the  defendant  Tarplty  v.  Blabey, 
414. 

2.  In  order  to  admit  evidence  of  tlie  publican 
tion  of  libels  by  the  plaintiff  against  the  defen- 
dant, it  must  be  shown  that  they  were  the  ini-  j 


mediate  proroeatkm  which  led  to  the  paUks- 
tion  of  the  libel  which  is  the  subject  of  the 
action.    Id. 

3.  Upon  a  question  whether  waste  land  on  the 
side  of  a  road  belonged  to  the  owner  of  the  ad- 
joining enclosure,  or  to  the  lord  of  the  manor, 
grants  made  by  the  lord  of  the  wastelands  lying 
on  both  sides  of  the  road  at  a  considerable  db- 
tance  from  the  spot  in  dispute,  but  in  continuity 
with  it,  are  admissible  in  evidence;  acts  of 
ownership  havine;  been  proved  to  have  been 
exercised  by  the  lord  on  tne  waste  in  the  inune- 
diate  vicinity  of  the  wastes  adjoining  to  the 
pkintiff*s  enclosure.  Doe  d.  Barrett  v.  Kemp, 
231. 

4.  But  grants  made  by  the  lord,  of  waste  lands 
in  other  parts  of  the  manor,  which  were  not  in 
continuity  with  the  spot  in  dispute,  are  not  ad- 
missible m  evidence.    Id. 

5.  A  trader  in  embarrassed  circumstances 
wrote  letters  in  January  to  the  holders  of  bills 
due  the  following  month,  praying  for  further 
accommodation.  To  prove  an  act  <u  bankruptcy, 
several  weeks  after  writing  the  letters,  evidence 
was  given  that  the  bankrupt  left  his  home  under 
circumstances  of  suspicion : — Hdd,  that  for  the 
purpose  of  showing  the  motives  for  his  absence, 
the  letters  were  admissible.  Smitk  t.  Grower, 
124. 

6.  For  the  purpose  of  showing  the  rwht  under 
which  a  tenant  held  lands,  certain  decrees  in 
Chancery  touching  the  title  to  the  same  lands, 
made  in  a  cause  in  which  other  paitiea  were 
claimants,  were  held  admissible  in  evidence. 
Daviei  v.  Lowndet,  125. 

7.  In  an  action  for  slander,  a  writ  of  inquiiy 
issued  in  a  former  suit  against  the  defendant  for 
speaking  similar  slanderous  words,  may  be  re- 
ceived in  evidence  to  prove  malice.  Jackttm  v. 
Adams,  78. 

8.  Where  the  drawer  of  an  accommodation 
bill  misapplied  the  bill,  and  the  acceptor  brought 
trover  to  recover  it  from  a  third  party,  to  whom 
the  drawer  had  improperly  paid  it  away : — Held, 
that  the  drawer  was  a  coxnpetent  witness  to  sup- 
port the  plaintiffs  case.     Fancourt  v.  BuU,  98. 

9.  What  is  a  sufficient  search  for  witnesses 
to  prove  handwriting  to  allow  secondary  evi- 
dence to  be  given,  must  depend  on  the  circum- 
stances of  each  case,  and  vide  what  search  was 
held  sufficient.    Miller  v.  Miller^  187. 

10.  A  witness  may  be  ordered  to  be  examined 
upon  interrogatories  under  1  Wm.  4,  c  22,  upon 
the  trial  of  an  issue  directed  by  the  Court  of 
Chancery.     Bourdieu  v.  Rome,  93. 

11.  A  clerk  in  the  notaiy's  office  went  out  in 
the  evening  to  present  biUs,  and  returned  the 
same  evening  and  entered  in  a  book  the  answers 
he  had  received  from  each  person,  and  this  was 
the  usual  practice  of  the  office : — Held,  that  after 
the  death  of  the  clerk,  the  entry  was  admissibl* 
to  prove  the  dishonour  of  a  bill,  Foole  v.  Dicus, 
162. 
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13.  A  sheriff's  officer  proved  ^t  he  had 
Beiied  goods  under  a  warrant  on  Bfi.fa.^  which 
was  brought  to  him  by  hb  man,  who  told  him 
that  he  had  obtained  it  from  the  sheriff's  office. 
The  officer  also  stated,  that  he  knew  the  hand- 
writing on  the  warrant,  which  he  had  subse- 
ouently  lost : — Held,  that  this  was  sufficient  evi- 
dence to  prove  that  die  officer  acted  under  the 
authority  of  the  sheriff.    Afoon  v.  Raphael,  289. 

1 3.  Where  the  plaintiff  stated  in  his  declara- 
tion that  he  was  possessed  of  a  certain  lease  of 
certain  premises  for  a  certain  term  of  years, 
which  he  put  up  for  sale,  and  which  the  aefen- 
dant  purchased ;  in  an  action  for  not  completing 
the  purchase,  the  plaintiff  in  proving  his  title 
must  prove  the  execution  of  the  original  lease  as 
well  as  of  the  mesne  assignment  to  himself. 
Layihorpe  v.  Br^antf  19. 

14.  If  the  assignee  of  a  term  brings  an  action 
aranst  a  purchaser  for  not  completing  the  pur- 
chase, quere,  whether  he  is  bound  to  prove  the 
execution  of  the  original  lease.    Id, 


EXECUTOR. 

See  Costs,  1,  4,  9.  Ecclesiastical  Law, 
1,2.  Insolvent,  1*  Legact,  2.  Plead- 
ing, 1. 

1 .  In  debt  on  a  judgment  recovered  by  defmdi 
against  an  executor,  the  roll  of  proceedings  in 
the  original  action  showing  a  return  of  nuUa 
bona  by  the  sheriff  to  the  writ  of  ^.  Jit.  issued  to 
recover  the  debt  de  bonis  tesiaioris,  is  sufficient 
primd  facie  evidence  of  a  devaitavU.  Leonard  v. 
Simpion,  251. 

2.  Where  the  deceased  was  a  small  trades- 
man, 10/.  was  held  to  be  a  reasonable  allowance 
to  the  executrix  for  funeral  expenses,  as  against 
a  creditor.     Reeves  v.  Ward,  300. 


EXECUTION. 

See    Insolvent,   6.      Interpleader,    7,  8. 
Pleading,  2,  3. 

1.  Where  a  warrant  of  attorney  is  given  for 
the  payment  of  a  sum  of  money  by  instalments, 
with  a  power  reserved  to  the  plaintiff  to  issue 
executions  from  time  to  time  as  the  payments 
become  due ;  temhle,  that  the  body  of  the  de- 
fendant may  be  taken  in  execution  a  second 
time,  although  he  has  been  discharged  under  a 
previous  execution.    Athimon  v.  Bwpiton,  7. 

2.  Where  the  plaintiff's  attorney  levied  an 
execution  on  the  goods  of  defendant,  and  after- 
wards, against  good  faith,  induced  the  sheriff  to 
make  a  false  return  to  a  writ  of  jiL  fa,  which 
showed  a  larger  sum  to  have  been  received  by 
the  plaintiff  than  was  the  fact,  the  Court  ordered 
the  writ  to  be  taken  off  the  file  of  the  court,  to 
be  amended.     Green  v.  Clasbrooke,  193. 


FINE. 

1.  The  conusance  of  two  conusors  to  a  fine 
was  taken  in  India,  and  the  conusance  of  a  third 
coBusor  was  afterwards  taken  in  this  country; 
the  coniisee  died  a  few  davs  before  the  last  co- 
nusance was  taken,  and  under  the  circumstances 
of  the  case  the  fine  was  allowed  to  pass  as  to  the 
two  conusors  in  India,     Griffith" s  Fine,  161. 

2.  Where  a  fine  was  levied  by  a  devisee,  by 
his  new  name  of  Selbjf,  Held,  no  objection,  the 
lands  beinff  properly  described.  Vide,  What 
would  be  the  effect  of  the  fine  if  levied  by  a 
trustee,    Daoies  v.  Lowndes,  125. 

3.  The  British  Consul  at  a  foreign  port  has  au- 
thority under  6  6.  4,  c.  87,  sec.  20,  to  certify 
the  handwriting  and  authority  of  a  oommissioher 
who  receives  tiie  acknowledsment  of  a  married 
woman.     In  re  'Drusiees  of  Barber,  318. 

4.  The  acknowledgnientof  a  conveyance  made 
by  a  married  woman  in  Ireland,  in  pursuance  of 
3  &  4  W.  4,  c.  74,  cannot  be  taken  befbre  a 
commissioner  of  tiie  Irish  courts  of  common  law. 
In  re  Anderson,  418. 


FLEET  PRISON. 

A  debtor  in  the  Fleet  prison  was  charged  with 
felony  by  the  Lord  Mayor's  warrant : — Aid,  that 
the  warden  was  justified,  under  Reg.  Hil.  T.  3 
G.  2,  in  placing  him  in  the  strong  room  of  the 
prison  for  safe  custody,     Exparte  Angle^  366. 


FOREIGN  LAW. 

1 .  B^  the  French  law  of  prescription,  relating  to 
bills  of  exchange,  the  debt  is  not  extinguished, 
but  the  remedy  only  is  taken  away.  Ruber  v. 
Suiner,  206. 

2.  When  a  personal  contract,  made  in  a  foreign 
couxitry,  is  sought  to  be  enforced,  so  much  of  the 
law  as  affects  tiie  rights  and  merits  of  the  con- 
tract is  adopted  from  the  foreign  country,  and  all 
which  affects  the  remedy  is  taken  from  tiie  lex 

fori  of  the  country  where  tiie  action  is  brought  Id, 


FORGERY*— See  Bills  of  £xcBAiro^2. 


FRAUDS,  STATUTE  OF. 

The  declaration  stated,  that  in  consideration 
that  the  plaintiffs  gave  time  for  payment  of  a 
debt  to  A.  and  B.,  and  received  bills  at  certain 
dates  for  that  purpose,  the  defendant  undertook 
to  see  the  bills  paid.  Plea:  that  there  was  no 
note  in  writing  of  the  undertaking  to  satisfy  the 
Statute  of  Frauds.  Replication:  that  there  was 
the  following  note  in  writing,  addressed  to  the 
plaintiffs :  '*  Enclosed  I  forward  you  the  bills 
drawn  by  A.  upon  and  accepted  by  B.,  which,! 
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doubt  not  will  meet  due  honour ;  but  in  default 
thereof,  I  will  see  the  same  paid ;"  and  bv  innu- 
endoes the  bills  and  parties  were  averred  to  be 
the  bills  and  parties  mentioned  in  the  declara- 
tion : — Held^  on  demurrer,  that  no  sufficient  con- 
sideration appeared  to  support  the  defendant's 
undertaking.     Howes  v.  Armstrong ,  179. 

FRAUDULENT  PREFERENCE. 
See  Bankrupt,  4,  5,  6. 

FREIGHT. 

See  Bankrupt,  7. 

By  a  charter-^party,  it  was  agreed  that  the  ship 
Jsne  should  take  in  a  cargo  of  coals,  and  pro- 
ceed to  Buenos  Ayres,  and  should  there  re-load 
such  goods  as  the  freighters  should  cause  to  be 
shipped,  and  proceed  to  a  port  between  Gibral- 
tar and  Antwerp.  The  freight  for  the  said 
vqya^  out  and  home  1,300/.  in  fiill.  if  delivered 
at  Gihraltar;  200/.  to  be  paid  in  London  on  the 
vessel  being  dispatched  from  Portsmouth,  cash 
for  the  necessary  expenses  of  the  vessel  in  the 
river  Plata,  and  the  remainder  to  be  paid  on  the 
final  delivery  of  the  homeward  cargo.  The 
vessel  reached  Buenos  Ayres,  and  delivered  her 
cargo,  and  the  200/.  was  paid  in  London  when 
she  sailed.  At  Buenos  Ayres  she  received  a 
cargo  of  hides,  and  on  her  homeward  voyage  to 
GiSraltar  was  wrecked  at  the  Azores,  but  a  part 
of  the  cargo  was  saved,  and  the  vice-consul, 
acting  on  behalf  of  the  owners  of  the  cargo,  upon 
the  suggestion  of  the  captain  of  the  June,  for- 
wardedthe  goods  to  Gibraltar  by  another  vessel : 
•^Ueldf  that,  under  the  circumstances,  the  plain- 
tiff was  not  entitled  to  recover  the  full  freight 
agreed  to  be  paid  by  the  charter-party,  but  that 
he  was  entitled  to  claim  freight  p*o  rat&  itineris, 
for  the  conveyance  from  Buenos  Ayres  to  the 
Azores,  of  that  portion  of  the  cargo  which  was 
ultimately  received  at  Gibraltar,  Mitchell  v. 
JDarthez,  418. 

GUARANTEE. 
See  Frauds,  Statute  of. 

HUSBAND  AND  WIFE.— See  Pleading,  16. 


INCLOSURE.— See  Ejectment,  3. 

INFANT. 

See  Bail,  6. 

1.  Where  an  infant  rented  a  house,  and  exer- 
cised his  calling  therein  as  a  barber.  Held  that  it 
was  properlv  left  to  the  jury  to  decide,  whether 
it  came  within  the  term  of  necessaries :  Semble 
that  there  is  no  distinction  between  a  trade  car- 


ried on  by  a  minor,  and  fan  occupation  in  a 
manual  employment,  and  that  he  is  not  liaUe  for 
the  rent  of  a  house  taken  for  either  purpoae. 
Lowe  V.  Griffitla,  30. 

2.  Where  an  infant,  sixteen  years  of  age,  was 
taken  in  execution,  in  an  action  for  slander,  and 
the  Insolvent  Court,  upon  petition,  held  that 
they  had  no  power  to  di8char|:e  him,  this  Comt 
will  not  disciiarge  him  out  of  custody.  Defrks 
V.  Davies,  103. 

3.  The  defendant  and  an  infant  covenanted 
that  they,  or  one  of  them,  would  pay  a  certain 
annuity : — Held,  that  although  the  Annuity  Act 
avoided  the  contract  made  by  the  infiint,  the  co- 
venant might  be  enforced  against  the  d^endant 
Gillow  V.  6^  John  SeoU  LiWe,  160. 


INSOLVENT. 

1.  The  executors  of  a  wiU,  under  which  A., 
an  insolvent  debtor,  was  entitled  to  a  legacjr» 
gave  his  assignees  a  balanced  account,  wherem 
Uiey  admitted  622/.  to  be  the  amount  of  the 
legacy ;  but,  on  the  other  side,  they  debited  the 
insolvent  with  a  loan  of  400/.,  advanced  on  the 
security  of  the  legacy  when  it  was  in  reversion ; 
the  assignees  proved  at  the  trial  that  the  instru- 
ment, by  whicn  the  loan  was  secured,  was  void 
under  the  Insolvent  Act: — Held,  tbat  thev  were 
entitled  to  recover  the  whole  of  the  legacy. 
Rose  V.  Savory,  269. 

2.  A  plaintiff,  claiming  title  as  assignee  of  an 
insolvent,  under  the  compulsory  clauses  of  the 
Lords'  Act,  (32  G.  2,  c.  28,)  need  not  show  that 
the  notices,  required  by  sec.  16,  to  be  given  to 
creditors  before  the  insolvent  is  brou|^htup,  were 
duly  given.  Proof  of  the  assignment  is  sumcient. 
Doe  d.  Milbum  v.  Edgar,  431. 

3.  When  the  trusts  contained  in  the  assign- 
ment were  more  extensive  than  the  trusts  au- 
thorised by  the  statute.  Held,  that  the  assignment 
was  not  on  that  account  invalid.    Id. 

4.  Land  belonging  to  the  insolvent,  and  con- 
tracted to  be  sold,  but  not  conveyed,  will  pass  to 
the  assignee,  under  the  general  words  of  the  as- 
signment, although,  in  the  schedule,  the  insol- 
vent described  his  interest  in  the  land  as  being  a 
debt  due  from  the  intended  purchaser.     Id, 

5.  The  general  assignee  of  an  insolvent  debtor, 
under  7  G.  4,  c.  57,  may  maintain  ejectment  to 
recover  copyhold  premises,  although  the  assign- 
ment of  the  insolvent's  estate  to  the  plaintiff  has 
not  been  entered  on  the  court  rolls  of  the  manor. 
Doe  dem.  Brenan  v.  Glenfield,  78. 

6.  Where  goods  are  seized  under  a  judgment 
entered  up,  on  a  warrant  of  attorney,  before  the 
imprisonment  of  an  insolvent,  and  are  sold  by 
the  sheriff  after  the  imprisonment,  the  execution 
creditor  is  liable  to  an  action  of  trover,  at  the 
suit  of  the  insolvent's  assignee,  to  recover  the 

^  goods.    &f  7  G.  4,  0.  57,  sec.  34.    Kekey  v. 
Minter,  177. 
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INSURANCE. 

1.  By  a  policy  of  insurance,  certain  hides  were 
insured  from  the  usual  perils,  **  free  of  particular 
average,  unless  the  ship  be  stranded."  In  the 
course  of  the  voyage  the  hides  were  so  much  da- 
maged by  salt  water,  that  they  were  necessarily 
flola,  and  the  ship  proceeded  on  her  Toyaffe 
homewards,  and  was  stranded : — Heid,  that  the 
rights  of  the  assured  and  underwriters  were  fixed 
and  determined,  at  the  time  of  the  sale  of  the 
hides,  and  that  the  subsequent  stranding  of  the 
vessel  did  not  satisfy  the  condition  upon  which 
the  warranty  depended.    Rous  v.  Salvador ^  49. 

2.  Where,  by  the  terms  of  the  policy,  the  un- 
derwriter was  not  answerable  for  any  average 
loss  upon  certain  hides  insured,  and  in  the  course 
of  the  voyage  the  hides  became  so  damaged  by 
one  of  the  perils  insured  against,  that  they  could 
hot  have  been  carried  to  the  place  of  their  desti- 
nation, (in  conseauence  of  their  state  of  putridity,) 
whereupon  the  hides  were  sold  at  the  nearest 
port : — Held,  that  it  amounted  to  a  constructive 
total  loss.    Id. 

3.  Where  the  hides  were  sold  in  the  state  and 
under  the  circumstances  above  mentioned.  Held, 
that  notice  of  almndonment  was  necessary,  to  en- 
able the  assured  to  maintain  an  action  for  a  total 
loss.     I(L 

4.  By  a  policy  of  insurance,  assurance  was 
made  '*  including  risk  of  craft  to  and  from  the 
ship'*  on  linseed  oil  cakes,  "free  of  particular 
average,  unless  general,  or  the  ship  was  stranded." 
The  cakes  were  put  on  board  a  lighter,  to  be 
landed  at  their  destination,  and  the  lighter 
stranded  and  sunk,  whereby  a  par^cular  average 
loss  was  sustained : — Held,  that  the  underwriters 
were  not  liable.    Hofman  v.  Marshall,  330. 


INTERPLEADER. 

1.  In  a  joint  action  of  trover  against  two  de- 
fendants, one  of  them,  who  claimed  no  title  to 
the  eoods,  was  held  to  be  entitled  to  relief  under 
the  Interpleader  Act.     Gladstone  v.  White,  386. 

2.  The  sheriff  is  not  entitled  to  his  costs,  in  or- 
dinary cases,  mider  the  Interpleader  Act,  1  &  2 
W.  4,  c.  58.     West  v.  Rotherham,  461. 

3.  After  the  Court  of  Chancery  have  issued 
an  injunction  to  stay  a  cause,  the  Court  will  not 
grant  a  role  for  interpleading.  Groyne  v.  LLfyd, 
166. 

4.  Under  particular  circumstances,  the  Court 
allowed  cause  to  be  shown  at  chambers  to  a  she- 
riff's rule  under  the  Interpleader  Act.  Hailey 
V.  Disney,  189. 

5.  Where  two  parties  claim  to  be  entitled  to  a 
reward,  the  defendant,  when  sued  by  one  of 
diem  to  recover  it,  is  not  entitled  to  the  relief 
given  by  the  Interpleader  Act,  1  &  2  W.  4,  c. 
58.    CoUis  V.  Lee,  204. 


0.  Where  the  defendant,  in  an  issue  tried 
under  the  Interpleader  Ac^  died,  after  verdict 
for  the  plaintiff,  but  before  the  judfraent  was 
signed,  the  Court  will  not  order  the  rules  of  court 
to  be  entered  nunc  pro  tunc,  (I  &  2  W.  4,  c.  58, 
8.  7.)    Lumbirth  v.  Barrington,  205. 

7.  Where  an  execution  creditor  appears  under 
the  Internleader  Act^  and  consents  with  the 
claimant  that  the  sheriff  shall  mcU  the  goods,  and 
that  their  produce  shall  abide  the  event  of  an 
issue  to  be  tried,  but  subsequently  abandons  his 
claim,  the  Court  will  compel  him  to  pay  the  she- 
riff the  costs  of  selling  the  goods.  Dabbs  v.  Hum* 
phrey,  4. 

8.  A  claimant  did  not  appear  to  a  sheriffs 
rule  under  the  Interpleader  Act;  the  Court  held, 
that  neither  the  sheriff  nor  the  execution  cre- 
ditor were,  under  the  circumstances,  entitled  to 
costs.     Oram  v.  Sheldon,  92. 

IRELAND. 

See  FiMEy  4. 

1.  By  the  Bristol  Dock  Act,  48  G.  3,  c.  xi., 
s.  38,  certain  duties  are  imposed  "  on  goods, 
wares,  and  merchandises,  imjportedyrom  parts  be* 
yond  the  seas,  and  not  brought  by  inland  naviga- 
tion into  the  port  of  BrisM: — Held,  that  goods 
imported  from  Ireland  were  brought  from  parts 
beyond  the  seas.     Battersby  v.  Kirk,  451. 

2.  By  another  branch  of  the  statute,  other 
duties  are  imposed  "  on  ^ods,  wares,  and  mer- 
chandises, brought  coastwue  into  the  said  port,  of 
foreign  growth  or  importation,  but  not  of  British 
growth  ormanu&cture:" — Held,  that  iriiA  linens 
imported  to  Bristol  from  Dublin,  were  not 
brought  coastwise.    Id. 

JUDGMENT. 

See  Practice,  29.  31,  32. 

Where  a  testatum  fi,  fa,  appeared  on  a  judg^ 
ment  roll  to  be  founded  on  an  irregular  writ  of 
Jifa.,  held,  that  after  the  testatum  writ  had  been 
executed,  without  any  application  made  to  set  it 
aside,  no  objection  could  be  raised  upon  an  action 
being  brought  on  the  judgment.  Leonard  v« 
Simpson,  251. 

JUSTICES'  CLERKS.— See  Actiox,  1. 


LANDLORD  AND  TENANT. 

See  E/ECTMENT,  1,2.4,5,  6.    Distress,  1,  2* 
Pleading,  17.     Evidemce,  3,  4. 6. 

1.  Quere. — Whether  a  lessor  can  maintain  an 
action  in  debt  against  the  assignee  of  part  of  the 
land  demised,  to  recover  rent  ipsuing  from  the 
whole  of  it.     Curtis  v.  Spitty,  153. 
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2.  In  assumpsit  for  ttte  and  occupation,  under 
a  plea  of  non-assumpsit,  the  defendant  may  show 
that  he  has  received  a  notice  to  pay  rent  to  a 
mortgagee  of  the  premises.  But  if  the  action  he 
for  occupation  enjoyed  hefore  the  notice  was 
received,  the  defence  must  he  specially  pleaded. 
Waddilove  v.  Bamett,  395. 

3.  The  defendant  was  tenant  to  A.  of  premises 
of  which  A.  asreed,  in  writing,  to  grant  a  long 
lease  to  the  plaintiff,  subject  to  certain  condi- 
tions. The  defendant  thereupon  paid  the  next 
quarter's  rent  to  the  plaintiff:  the  agreement  was 
not  carried  into  effect,  and  A.  gave  the  defendant 
notice  to  pav  the  next  quarter's  rent  to  him  as 
before:  —  mid,  in  an  action  brought  by  the 
plaintiff  for  the  next  quarter's  use  and  occupa- 
tion, that  the  defendant  was  not  estopped  from 
showing  by  these  facts  that  all  parties  were  re- 
mitted to  tneir  original  rights,  lirook  v.  Bigg$, 
463. 


LEASE. — See  Lasidlobd  akd  Tenant,  3. 
Covenant,  1,  2. 


LEGACY. 
See  Inm>ltent,  1. 

1.  A  testatrix^  after  giving  several  legacies 
free  of  duty,  bequeathed  a  pak  of  her  estate  to 
trustees,  **  upon  trust  to  pay  off  all  and  every 
debt  and  debts  of  her  iurst  nusband  that  could  he 
legally  and  satisfiBictoril^  proved  against  him,  as 
it  was  her  will  and  desire  that  the  same  should 
be  discharged: — Heldt  that  the  creditors  were 
liable  to  the  legacy-duties  payable  upon  this  be- 
quest;    Foster  V.  Leyf926, 

2.  A  bill  being  filed  in  Chancery,  to  ascertain 
the  debts  due  from  the  testatrix's  late  husband,  the 
parties  appeared  before  the  Court,  and  the  amount 
of  the  debts  was  ascertained  and  paid  in  full,  but 
the  Court  neglected  to  give  directions  for  the 
payment  of  the  legacy-duties,  pursuant  to  38  6. 3, 
o.  52.  The  duties  were  subsequently  paid  by  the 
executors,  when  the  accounts  were  passed  through 
the  Stamp  OfiBce : — Heid,  that  they  could  mam- 
tain  an  action  to  recover  the  amount  of  the 
duties  against  the  lesatees,  in  reelect  of  whose 
legacies  they  were  paid.    Id. 


LIBEL. 

See  EviociicB,  1, 2. 

If  a  libel  is  sent  to  a  newspaper,  and  the  edi- 
tor strikes  out  the  most  libellous  portions,  and 
publishes  the  remainder,  the  writer  is  liable  for 
the  part  which  is  published.     Tarpky  v.  Blabey, 


LIEK. 

See  Attorn  ET,  1.    Contract,  3.    Costs,  3. 

The  owners  of  a  scribbling  and  fuIliiig-mSl 
gave  notice,  that  ^  all  goods  on  hand  were  sub- 
ject  to  a  lien  for  a  general  balance :" — HeU,  diat 
foods  on  hand  meant  the  yam  or  cloth  sent  to 
Uie  mill,  and  did  not  extend  to  articles  used  in 
scouring  the  cloth,  or  to  materials  used  in  dyin^ 
it.     Cumpston  v.  Uaigh,  373. 

LIMITATIONS,  STATUTE  OF. 

See  Annuitt,  2.    Foreign  Law,  1.     Eject- 
ment, 2. 

1.  If  goods  are  supplied  by  A.  to  B.,  and  five 
years  afterwards  there  are  mutual  dealings  be- 
tween the  parties,  Quere,  whether  the  first  item 
comes  witmn  the  exception  of  merchants*  ac- 
counts in  the  Statute  or  Limitations.  Moore  t. 
Strong,  28« 

2.  To  take  a  case  out  of  the  statute,  the  ac^ 
knowledgment  of  a  debt  must  contain  an  express 
or  implied  promise  to  pay.  LUUey  v.  Bomor, 
305. 

3.  Where  a  trustee,  appointed  under  a  deed  of 
assignment  for  the  henent  of  the  creditors  of  A., 
paid  a  sum  of  money  to  a  creditor,  in  part-pay- 
ment of  his  debts,  which  payment  A.  had  not 
authorized  him  to  make,  except  in  satisfaction  of 
the  demand:— 12e/i/,  that  tliis  was  not  such  a 
part- payment  as  would  take  the  case  out  of  the 
Statute  of  Limitations.    Id, 


MERCANTILE  LAW.— See  Contract,  1,  2. 
Freight,  1.    Insurance^  1,  2,  3,  4. 


MERCHANTS'  ACCOUNTS. 
See  Limitations,  Statute  of,  1. 

MISDIRECTION.— See  New  TRIA^  1, 2. 

MONEY  HAD  AND  RECEIVED. 
See  Bankrupt,  2,  8.     Contract,  1. 

MORTGAGE.  See  Landlord  and  Tenant,  2. 

NEW  TRIAL. 

See  Practice,  30. 

1.  Where  the  judge  at  a  trial  expressed  an  un- 
favourable opinion  upon  evidence  offered  for  the 
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plaintiff,  and  his  comiBel  therefore  stopned  the 
aumming  up,  and  elected  to  he  nonsuiteo.  Held, 
there  heing  no  misdirection,  that  the  plaintiff 
was  not  entitled  to  set  aside  the  nonsuit.  Strnpion 
V.  C%r<m,  463. 

2.  In  an  action  for  maliciously,  and  without 
probable  cause,  causing  the  plaintiff  to  be  charged 
with  a  felony:  it  apnearea  that  the  defen&nt 
charged  the  plaintiff,  his  servant,  with  stealing  a 
trunk  and  otner  articles,  on  quitting  his  service ; 
the  iudge  left  the  question  of  reasonable  and  pro- 
habie  cause  to  the  jury : — Held,  that  this  was  no 
misdirection,  because,  in  some  cases,  the  reason- 
able and  probable  cause,  as  well  as  the  Question 
of  malice,  may  be  left  to  the  jury.  M^Voimell 
V.  Brooke,  314. 


NONSUIT.— See  New  TRIA^  1. 
NUISANCE.— See  Plcaoino,  5.  ^ 

OUTLAWRY, 

In  case  for  proceedtng  to  outlawry  against  the 
plaintiff,  the  declaration  stated  that  the  defen- 
dant falsely  and  maliciously,  and  without  proba- 
ble cause,  to  procure  the  plaintiff  to  be  declared 
an  outlaw,  made  an  affidavit  of  debt  for  £3,550, 
and  that  such  proceedings  were  thereupon  had, 
that  the  plaintifl^  under  the  pretence  of  owing 
the  said  sum,  was  declared  an  outlaw. 

It  was  in  evidence,  that  the  plaintiff  owed  the 
defendant  £3,550,  on  a  mortgage,  but  that  a 
contract  to  purchase  the  mortgaged  premises,  in 
liquidation  of  the  debt,  had  oeen  made  by  the 
defendant,  but  not  completed: — Held,  that  upon 
this  evidence  the  plaintiff  was  not  entitled  to  re* 
cover.     Dnimmondy.  Pigou,  190. 


OVERSEER.— See  Pleadiho,  11. 


PARTNER. 

'See  Stamp. 

1.  The  plaintiff  agreed  to  horse  a  mail  at  £9 
per  mile  per  annum,  and  the  defendant  agreed 
to  pay  him  the  same;  and  it  was  further  agreed, 
that  all  money  received  for  the  carriage  of  parcels 
should  be  divided  equally  between  the  plaintiff 
and  defendant,  and  that  aU  losses  causea  by  the 
loss  of  parcels  should  be  borne  in  equal  propor« 
tions : — Held,  that  this  amounted  to  a  partner- 
ship, and  that  no  action  could  be  maintuned  at 
law  to  recover  the  pajrment  of  the  £9  per  mile,  or 
the  moiety  of  the  money  received  for  tlie  carriage 
of  parcels.     Green  v.  bee$ley,  199. 

2.  Where  a  ship  broker  generally  employed  an 
insurance  broker  to  effect  insurances  on  vessels, 
aud  amongst  others  on  vessels  in  which,  the  ship 


broker  was  part  owner ;  and  &e  {nsuraaee  broker 
charged  all  die  premiums  in  a  running  account 
which  he  kept  with  the  ship  broker,  and  chaiged 
him  for  the  amount,  allowing  him  half  commis- 
sion:— Held,  that  Uie  insurance  broker  might 
afterwards,  on  the  bankruptcy  of  the  ship  broker, 
sue  the  other  joint  co-owners  of  his  vessels,  (who 
had  authorised  the  insurance,)  their  names  being 
unknown  to  the  insurance  broker  when  the  in- 
surance was  effected,  and  no  fraud  or  laches  on 
his  part  being  proved.  Rob'uuon  v.  Glcadow, 
245. 


PLEADING. 
See  Vaeiaiice,  1,  2,  3.  6. 8. 

1.  An  executrix  pleaded  in  assampsit  that  she 
had  not,  nor  at  the  commencement  of  the  action 
or  nnce,  had  any  eoods  which  were  of  the  testae- 
tor  at  the  time  of  nis  decease  in  her  hands,  to  be 
administered ;  and  the  plaintiff  replied,  that  the 
defendant  before,  and  at  the  time  of  the  com- 
mencement of  the  action,  and  since,  had  divers 
goods  of  the  testator  to  be  administered ;  upon 
which  issue  was  joined.  At  the  trial,  the  plain- 
tiff having  shown  that  the  defendant  received 
certain  assets,  the  defendant  proved  payments  to 
a  greater  amount,  and  a  verdict  was  found  in  her 
favour : — HeU,  First,  that  evidence  of  the  pay- 
ments was  properly  received;  and  Secondlif,  that 
the  plaintiff  was  not  entitled  to  judgment  mm  ob* 
itanie  veredicto,  upon  the  gromid  Uiat  the  intro- 
dactoiy  part  of  the  plea  did  not  state  that  the 
executrix  had  fully  administered  the  testotor's 
goods.  Whether  such  an  omission  is  ground  of 
special  demurrer,  Qn.    Bitevei  v.  IFai^  300. 

2.  Where  a  party  is  in  execution,  and  a  third 
person  engages  tha^  if  he  is  dischai^ed,  he  will 
nave  him  forthcoming  at  any  future  period,  in 
case  it  should  appear  necessary  to  the  plaintiff  to 
issue  another  execution,  and  an  action  is  after* 
wards  brought  for  the  non-performance  of  such 
an  amement,  the  defendant  cannot  set  up  the 
illegiuity  of  the  first  execution  as  an  answer  to 
the  action.    Atkuuon  v.  BaytUon,  7. 

3.  In  such  an  action,  if  the  plaintiff  avers  gene- 
rally that  the  defendant  had  notice  of  the  issuing 
of  the  second  execution,  the  defendant  cannot 
object,  on  general  demurrer,  that  the  time  and 
place,  when  and  where  he  was  required  to  render 
the  party,  is  not  set  oiit  in  the  declaration.    Id, 

4.  In  trespass,  the  declaration  stated  that  the 
defendant  broke  and  entered  a  "  certain  close  of 
the  plaintifl^**  and  the  defendant  pleaded  that  the 
close  was  not  the  plaintiffs  close: — Held,  that 
the  poiuuion,  and  not  the  ownership  of  the  dose, 
was  in  issue.    Heath  v.  Milward,  198. 

5.  In  case,  for  a  nuisance  to  plaintifTs  occu- 
pation of  his  dwelling-house,  the  defendant 
pleaded  that  he  had  possessed  his  workshops  for 
ten  years  before  plaintiff  became  possessed  of  his 
term  ill  the  dwelling-housei  and  had  there  car- 
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ried  on  his  trade  withoat  complaint  from  the  oe- 
cupien  of  the  plaintiflTs  house  :--lfrU,  that  the 
plea  should  have  shown  a  holding  for  twenty 
years.     EUioUon  v.  Feetkant^  259. 

6.  A  plea  of  set-off  to  an  action  by  the  assig- 
nee of  a  bankrupt,  must  show  that  it  is  pleaded 
to  a  debt  to  which  it  is  strictly  applicable. 
Groom  v.  Mvaley,  212. 

7.  In  a  declaration  in  trespass  on  the  case,  the 

5 laintiff  stated,  by  way  of  inducement,  that  the 
efendant,  before  the  committing  of  the  griev- 
ance thereinafter  mentioned,  was  possessed  of  a 
close  used  as  a  private  road,  and  then  the  injury 
was  stated  to  have  been  sustained  by  the  defen- 
dant digging  a  sewer  in  the  said  close  used  as  a 
private  road,  and  thereby  withdrawing  the  water 
from  a  pond  on  the  plaintiff's  close.  It  was  in 
evidence,  that  at  the  time  of  digging  the  sewer 
the  defendant's  close  was  not  used  as  a  private 
road : — Htld^  that,  under  the  plea  of  not  guilty, 
the  defendant  admitted  all  matters  of  induce- 
ment : — and  umblc,  that  the  allegation  of  tibe  uses 
of  defendant's  close  was  surplusage.  Duket  v. 
GoUUng,  120. 

8.  In  assumpsit,  under  a  plea  of  yum-^mumpntf 
the  consideration  for  the  promise  is  not  traversed. 
Pattenger  v.  Brookes^  123. 

9.  In  assumpsit,  by  an  attorney,  to  recover  his 
bill  of  costs,  it  cannot  be  objected,  under  a  plea 
of  non-atsumpsitf  that  the  costs  were  incurred  in 
preparing  and  enforcing  agreements  which  had 
oeen  declared  illegal.    Fotts  v.  Spfirrow,  135. 

10.  There  were  two  counts  in  the  declaration : 
defendant  pleaded  a  set-off  to  the  first  count,  and 

Sa  separate  plea,  a  set-off  to  the  second  count, 
rere,  ^¥hether  such  a  mode  of  pleading  is  goo^ 
GUuon  V.  BtU,  136. 

1 1 .  The  plaintiff  alleged  that  he  had  been  ap- 
pointed and  was  assistant-overseer  of  the  parish 
of  W.,  and  that  the  defendant  published  a  libel 
conceniing  him  as  such  assistant-overseer;  the 
defendant  pleaded  that  the  plaintiff  had  not  been 
appointed,  and  was  not  such  assistant-overseer: 
— Heldf  Uiat  proof  of  the  appointment  of  the 
plaintiff  by  two  justices,  and  of  his  having  acted 
in  the  office,  was  sufficient  evidence  to  support 
the  allegation  in  the  declaration,  and  that  the 
plaintiff  need  not  prove  his  previous  nomination 
and  election  by  tlie  parishioners,  as  required  by 
59  G.  3,  c.  12,  s.  7.  Quere,  Whether  the  defen- 
dant could  have  raised  an  istur.  on  the  validity  of 
the  plaintiff's  nomination  and  election.  An 
averment  that  the  plaintiff  had  passed  his  ac- 
counts as  assistant-overseer,  and  that  he  had 
verified  them  on  oath,  was  held  to  be  supported 
by  evidence  that  he  had  kept  the  accounts  of  the 

Sarish,  and  verified  them  on  oath ;  the  accounts 
eing  headed  "  overseers'  accounts."  GaaeUe,  J., 
dutentiente.  Vide  59  G.  3,  c.  12,  s.  7.  CanneU 
V.  Curt'u^  342. 

12.  In  an  action  for  slander,  the  declaration 
alleged  that  the  defendant  falsely  and  maliciously 
spoke  certain  words  insinuating  that  the  plaintiff 


was  in  embarrassed  circumstances,  and  onUt  to 
be  trusted  in  his  business.  The  plea  justified  the 
speaking  of  the  words  in  a  communication  made 
by  the  defendant  to  a  tradesman,  who  made  in- 
quiries of  him  in  the  way  of  his  trade  respecting 
the  state  of  the  plaintiff's  affairs ;  and  it  was  ako 
alleged,  that  the  defendant  beUeved  the  state- 
ment to  be  true: — Hfld^  on  special  demurrer, 
tliat  the  plea  was  insufficient,  because  it  neither 
expressly  denied  malice,  nor  stated  the  publica- 
tion to  have  been  made  honestly  and  ban&fide^ 
wliich  might  have  amounted  to  an  implied  denial 
of  malice.     Smith  v.  Thomas,  353. 

13.  A  plea  in  bar,  which  merely  denies  tha 
the  plaintiff  has  sustained  special  damage,  is  bad, 
where  the  words  are  actionable  in  themselves. 
— W. 

14.  A  defendant  cannot  move  to  enter  a  ver- 
dict non  obttante  where  an  issue  is  found  against 
him,  which  he  has  himself  taken.  Rutd  v. 
Vavghan,  173. 

15  A  party  cannot  take  advantage  of  an  am- 
biguity in  a  traverse,  after  having  taken  an  issue 
upon  It,  and  gone  to  trial.  Therefore,  where  the 
plea  in  assumpsit  was,  that  the  sum  demanded 
was  payable  upon  the  completion  of  a  building  to 
the  satisfaction  of  the  defendant  or  his  surveyor, 
and  that  it  had  not  been  completed  to  the  satisrac- 
tion  of  either ;  and  the  plaintiff  replied,  that  it  was 
completed  to  the  satistaction  of  ooth ;  "  without 
thiSf  that  it  was  not  completed  to  the  satisfaction 
of  defendant  or  his  surveyor,"  and  issue  there- 
on : — Heldy  upon  proof  of  completion  to  the  satis- 
faction of  the  defendant,  and  verdict  for  plaintiil^ 
that  no  objection  could  be  raised  by  the  defen- 
dant after  verdict     Bradley  v.  MUaes^  158. 

16.  The  alleged  consideration  for  defendant's 
promise  to  pay  money  to  the  plaintiff  was,  the 
plaintiff's  undertaking  to  execute  "  a  certain  deed 
of  separation  between  him  the  plaintiff  and  his 
wife ;  which  deed  had  been  already  prepared, 
but  was  not  executed : — Heldf  on  demurrer,  that 
as  nothing  appeared  on  tlie  pleadings  to  show 
that  the  deed  of  separation  was  illegal  the  Court 
would  not  presume  its  illegality,  and  that  the 
consideration  was  not  ille^.  A  party  cannot 
enforce  a  contract,  where  the  consideration  is 
illegal,  either  wholly  or  in  part.  Waite  v.  Jones^ 
166. 

1 7.  Tenants  in  common  must  sever  in  an  ac- 
tion, on  4  G.  2,  c.  28,  to  recover  double  value  for 
holding  over,  if  the  tenant  held  the  premises  by 
a  separate  demise  from  each  tenant  m  common. 
WUkifUon  v.  Hail,  170. 

18.  The  replication  de  injuri&  is  not  applicable 
in  assumpsit,  when  the  plea  does  not  admit  the 
promise  fltated  in  the  declaration,  and  excuses  its 
non-performance;  therefore  such  a  replication 
was  held  to  be  ill,  where  the  declaration  was  for 
a  breach  of  contract,  in  not  paying  for  goods  by 
bills  with  security;  and  the  ptea  set  out  a  custom 
of  trade,  that  such  security  was  only  given  when 
it  was  demanded  before  the  goods  were  daiivered. 
Whether  a  replication  dtvywrii  is  in  any  case 
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applicafak  fti  ammpiit,  fmt.      Whiitmher  v. 
Jiiaaan,  319. 

19.  In  an  action  on  a  bill  of  exchange,  by  in- 
dorsee against  acceptor,  a  plea,  aUeging  only  that 
the  acceptance  was  obtained  by  miid,  is  bad. 
BrfffnoA  y.  Baker,  66. 

20«  In  a  similar  action,  to  a  plea,  alleging  that 
the  acceptance  was  obtained  by  frand,  and  that 
the  plaintiff  gave  no  consideration  for  the  bill,  it 
is  axifiicient  for  the  plaintiff  to  reply  that  he  did 
give  consideration,  without  setting  out  the  parti- 
culars of  the  consideration.     Li, 

21.  The  replication  de  injurid  is  applicable  in 
assumpsit,  where  the  plea  contains  matter  of  ex- 
cuse.    Griffin  v.  Yates,  387. 

22.  The  declaration  set  out  a  contract  *'that 
the  defendant  agreed  to  sell  his  horse  to  the  plain- 
tiff for  200/.,  provided  he  trotted  eighteen  miles 
within  one  hour,  within  one  month,  and  one  Nor- 
cliffe  to  be  the  judge  of  the  performance :  if  the 
task  was  not  performed,  the  horse  was  thereby 
sold  to  the  plaintiff  for  If.: — Held,  that  a  plea 
was  ill,  which  stated  that  Norcliffe  refused  to  at- 
tend upon  request,  whereby  the  horse  was'pre- 
vented  from  performing  the  task.  Brogdtn  v. 
Marriott,  383. 

23.  The  defendant  pleaded,  that  the  horse 
would  have  performed  tne  task,  but  that  one  A. 
B.,  then  being  the  servant  of  the  plaintiff,  wrong- 
fully and  wilfully,  as  the  servant  and  agent  of 
the  nlaintiff,  interrupted  the  trotting  of  the  horse : 
— neld,  that  a  replication  which  traversed  the 
whole  of  the  plea,  was  good.     Jd. 

24.  In  an  action,  on  a  bill  of  exchange,  evi- 
dence of  part  payment  may  be  given  to  reduce 
the  damages,  although  it  is  not  specially  pleaded. 
Shirley.  j9€oln,2VA. 

25.  In  assumpsit  for  use  and  occupation,  under 
a  plea  of  non-assumpsit,  the  defendant  may  show 
that  he  has  received  a  notice  to  pay  rent  to  a 
mortgagee  of  the  premises.  But  if  the  action  be 
for  occupation  enjoyed  before  the  notice  was  re- 
ceived, then  such  a  defence  must  be  specially 
pleaded.     WaddUove  v.  Barnett,  395. 

26.  Assumpsit  for  the  copyright  of  a  play. 
Tlea,  nonrOMnimpsU, — Held,  that  it  could  not  be 
objected  that  the  assignment  was  not  in  writing, 
but  that  it  ought  to  have  been  specially  pleaded. 
Barnett  v.  Glottop,  94. 

27.  In  an  action  of  assumpsit,  where  defen- 
dant pleaded  accord  and  satisfaction,  and  the 
plaintiff  replied,  that  the  defendant  did  not  pay 
the  sum  in  satisfaction,  nor  did  the  plaintiff  re- 
ceive the  said  sum  in  satisfaction : — Held,  upon 
demurrer,  that  the  replication  wss  not  bad  for 
multifariousness.     Webb  v.  Weatherbj^,  39. 

28.  Trespass  for  taking  plaintiff's  goods.  The 
defendants,  bv  a  special  plea,  stated  Uiat  one  A. 
became  a  bankrupt,  and  the  issuing  of  acoinmis. 
sion,  and  the  assignment  of  effects  to  the  assig- 
nees, was  then  set  forth  in  the  usual  form.  That 
said  goods  were  the  pniycrty  of  the  assignees. 


but  tiiat  the  pUiintiff,  daimfaig  Ude  under  oolour 
of  a  certain  gift,  pretended  to  have  been  mads 
thereof  by  the  bankrupt,  seixed  and  took  the 
goods,  and  therefore  the  defendants,  as  the  ser- 
vants of  the  assignees,  justified  the  trespass. 
Beplication,  that  the  said  goods  were  not  the 
goods  of  the  assignees,  but  were  plaintiff's  goods : 
— Held,  that  the  proceedings  under  the  commis- 
sion of  bankruptcy  were  admitted  by  the  repli- 
cation, and  that  the  only  point  in  issue,  was  the 
property  in  the  goods.     Jones  v.  Brown,  33. 

29.  In  trover  for  a  bill  of  exchange,  defendant 
pleaded  that,  before  the  conversion,  A.  was  law- 
fully possessed  of  the  bill,  and  that  he  indorsed  it 
to  B.,  and  that  B.,  for  a  valuable  consideration, 
indorsed  it  to  the  defendant  The  replication 
took  issue  upon  the  averment  of  consideration ; 
which  was  found  for  the  plaintiff: — Held,  that 
by  this  plea  the  title  of  the  plaintiff  was  admitted, 
and  that  the  defendant  was  not  entitled  to  arrest 
the  judgment  upon  the  ground  that  the  title  ap- 
peared to  be  in  A. : — Held  also,  that  defendant 
was  not  entitled  to  a  repleader.  Fancourt  v. 
Bull,  98. 


PRACTICE. 

Sc^  Arrest.    Attachment.    Bail.    Eject* 
MENT.    Interpleader. 

I.  Proceedings  TO  Appearakce: 

1.  The  proper  indorsement  on  a  writ  of 
capias  as  to  the  payment  of  tlie  debt.  Sec,  is 
**  within  four  days  nom  the  service,**  but  a  mis- 
take in  this  respect  may  be  amended  on  payment 
of  costs.    Lord  Paget  v.  Stockley,  31 7. 

2.  A  distringas  was  refused  where  the  writ  of 
summons  had  been  issued  more  than  four 
months,  and  without  being  continued  by  an  alias 
writ.  (See  2  W.  4,  c.  39,  s.  10.)  Sewell  y. 
Brown,  317. 

3.  No.  2,  CliffanTs  Inn  Passage,  Fleet  Street, 
in  the  city  of  London,**  is  a  simicient  indorse- 
ment of  the  attorney's  residence  on  a  writ  of 
summons:  the  parish  need  not  be  named,  8  W. 
4,  c.  39,  s.  12.     Arden  v.  Garry,  197. 

4.  A  writ  of  right  was  sued  out  on  the  28th  of 
Tkcember,  1834,  bnt  the  return-day  was  altered, 
from  time  to  time,  until  the  21st  November,  1835, 
when  the  writ  was  enforced: — Held,  that  this 
was  in  effect  commencing  a  real  action  after  the 
time  limited  by  3  &  4  W.  4,  c.  27,  s.  36;  and 
the  writ  having  been  returned  into  the  Commoii 
Pleas,  that  Court  set  aside  the  proceedings  which 
were  founded  on  the  writ.  Leigh,  demandant^ 
V.  Leigh,  tenant,  411. 

5.  Before  a  distringas  will  be  granted  to  com* 
pel  an  appearance,  it  must  be  positively  sworn 
that  the  defendant  has  not  appeared.  Hocher  r. 
Townsend,  204. 

6.  The  Court  of  Common  Pleas  has  no  autho- 
rity over  a  writ  of  right  until  Ik  has  been  re* 
turned,  and  filed  in  that  court,  and  any  appUca*. 


482 


DIGEST. 


tion  to  Bot  aside  the  writ  for  irregularity  miut  be 
made  to  the  Court  of  Chancery.  Foot,  demand- 
ant, V.  Sheriff,  tenant,  412. 

7.  The  demandant  in  a  writ  of  right  sued  out 
a  writ  of  summons  with  a  wrong  return-day,  and 
after  having  delivered  the  issue  and  deposited 
the  writ  with  the  sheriff,  he  caused  the  return  to 
be  altered,  and  the  writ  to  be  re-sealed,  and  no- 
tice of  the  alteration  was  given  to  the  tenant: — 
Heldt  that  the  writ  was  valid,  it  not  being  exe- 
cuted when  the  alteration  was  made.  Miller  v. 
Miller,  185. 

8.  To  obtain  a  distringat  the  copy  of  the  writ  of 
summons  must  be  left  at  the  defendant's  supposed 
address,  although  the  parties  residing  at  the 
house  state  that  tliey  have  no  knowledge  of  him. 
Hookenv.  Tooke,  315. 

II.     DECLAaATION    AKD    80BSEQUEKT    PLEAD- 
INGS: 

9.  Where  the  master  of  a  ship  was  served 
with  process  in  ah  action  on  the  eve  of  his  de- 
parture on  a  foreign  voyage,  the  Court  allowed 
twelve  months'  time  to  plead.  Html  v.  Barkley, 
103. 

10.  If  a  defendant  neglects  to  pay  the  debt 
and  costs  indorsed  on  a  writ  withm  four  days 
from  the  service  (R.  Hil.  T.  2  W.  4,  II.)  the 
plaintiff  may  state  a  further  claim  in  his  declara- 
tion.    Bawdilch  v.  Slaney,  224. 

1 1 .  A  plaintiff  will  be  allowed  time  to  declare, 
where,  in  a  joint  action,  he  cannot  bring  one  of 
tiie  defendants  before  the  Court,  in  consequence 
of  his  absence  from  this  country.  Rickordaon  v. 
Polkn,  75. 

12.  Where  a  judgment  was  set  aside  on  pay- 
ment of  costs,  and  an  affidavit  of  merits,  with 
leave  to  plead  de  novo,  the  Court  refused  to  allow 
defendant  to  plead  that  the  plaintifi^  an  attorney, 
had  not  delivered  a  signed  oill  of  costs  in  pursu- 
ance of  the  statute,  that  not  being  a  plea  to  the 
merita.    Becke  v.  Mordaunt,  196. 

13.  The  rule  that  a  plaintiff  must  declare 
within  one  year  from  the  return-day  of  the 
process,  applies  to  real  as  well  as  personal  actions. 
Bamn  v.  Juckton,  59. 

14.  Before  the  regular  time  of  pleading  had 
expired,  the  defendant  obtained  an  order  for 
seven  days'  time  to  plead,  the  defendant  then 
being  under  terms  to  take  short  notice  of  trial  at 
the  sittings: — Held,  that  the  further  time  ought 
to  be  reckoned  from  the  date  of  the  order,  as  the 
cause  could  not  otherwise  be  tried  at  the  sittings. 
Simpton  v.  Cooper,  448. 

15.  Where  the  defendant  admitted,  in  writinfi^, 
that  he  owed  the  money  sought  to  be  recovered, 
but,  after  action  brought,  pleaded  a  defence  in- 
consistent with  the  admission,  apparently  for 
delay,  the  Court  refused  to  treat  the  plea  as  a 
sham  plea.    La  ForcMt  v.  Langan,  410. 

16.  A  defendant  mav,  notwithstanding  the 
new  rules  of  pleading,  plead  the  general  issue,. 


and  another  plea  apparently  inconsistent,  if  he 
has  reasonable  grounds  for  supposing  both  are 
necessary  to  meet  the  exigencies  of  the  case. 
Hart  v.  Bell,  6. 

17.  In  an  action  of  trover  for  wool,  a  defen- 
dant may  plead,  since  Reg.  5,  H.  T.  4  W.  4,  1st. 
The  general  issue;  2d«  A  lien  by  custom;  3d. 
A  lien  by  agreement;  4th.  A  lien  by  custom, 
with  a  statement  that  the  wool  was  deposited  by 
one  having  a  primA  facie  title  to  it;  and  5th.  A 
lien  by  custom,  witn  a  statement  that  the  wool 
was  deposited  with  the  defendant  by  the  plain* 
tiff's  agent.    Leuckhart  v.  Cooper,  16. 

III.  Demmubrsr,  Practice  of. 

18.  In  a  writ  of  right  the  tenant  may  with- 
draw a  demurrer  to  the  demandant's  eoant 
Twyning  v.  JLoiondSn,  196. 

19.  Where  a  defendant  became  bankrupt  afier 
a  cause  was  set  down  for  argument  on  aemur- 
rer,  the  Court  refused  to  strike  it  out  of  the 
paper  at  the  suggestion  of  the  plaintifl^  although 
the  assignees  refused  to  give  security  lor  costs. 
Flight  V.  Ghtsip,  222. 

20.  Where  demurrers  were  raised  on  the  plead- 
ings, subsequent  to  the  declaration,  the  Court 
refused  to  hear  an  objection  as  to  the  illegality  o€ 
the  contract  declared  upon,  no  exception  being 
taken  on  that  point  in  the  margin  of  the  de- 
murrer-book.    Brogden  v.  Marriott,  383. 

21.  A  defendant  against  whom  judgment  on 
demurrer  was  given,  having  obtained  forther 
evidence,  obtained  leave  from  a  judge  at  cham- 
bers to  make  a  material  amendment  in  one  of 
the  pleas: — Held,  that  the  proceeding  was  ir- 
regular, but  under  the  circumstances  Uie  Court 
renised  to  set  aside  the  order.  Atkiimm  r. 
Baynton,  144. 

22.  The  Court  will  not  allow  a  plaintiff  in  a 
penal  action  to  amend  his  declaratioD  afier  de- 
murrer, where  the  amendment  would  not  tend  to 
the  furtherance  of  justice.  Matthew*  v.  Swifi, 
175. 

IV.  JuDOMEHT  AS  IN  Casb  OF  A  Noxsurf: 

23.  Where  an  action  is  brought  for  &Ise 
imprisonment,  and  the  defendant  afl^wards  pre- 
fers an  indictment  against  the  plaintiff  for  an 
assault,  which  was  the  offence  cnarged  to  have 
been  committed  when  the  plaintiff  was  impri- 
soned, the  Court  will  not  compel  the  plaintiff  to 
try  the  cause,  until  the  other  proceedings  are  ter« 
minated.     Long  v.  Hutchins,  56. 

24.  Where  the  demandant  in  a  writ  of  right 
had  neglected  to  proceed  to  trial,  the  Court 
granted  judgment  as  in  case  of  a  nonsuit,  leaving 
Uie  demandant  to  his  remedy  by  error,  if  the 
statute  14  G.  2,  c.  17,  did  not  apply  to  writs  of 
right.    Ma$on  v.  Sadler,  358. 

25.  Where  a  plaindff  has  served  a  rule  to  dis- 
continue, and  toaootts  are  tufldy  but  not  psid^ 
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the  defendant  is  not  entitled  to  Judgment  as  in 
case  of  a  nonsuit.     Cooper  v.  HoUowayf  76. 

26.  Where  a  peremptory  undertaking  to  try 
has  been  given,   and  default  made,  a  rule  for 
judgment  as  in  case  of  nonsuit  for  non-perform- 
ance of  the  undertaking,  must  be  a  rule  niti  only. 
WhalUy  V.  FoWnoet,  77. 

V.  Incidental  Proceedings: 

27.  What  documents  a  party  will  be  re- 
quired to  admit  under  R.  H.  T.  4  W.  4.  Stnitk 
V.  Birrf,  96. 

28.  Money  paid  into  court  in  lieu  of  bail  can- 
not be  transferred  to  the  account  of  a  plea  of 
payment     BaU  v.  Stafford,  316. 

29.  Where  a  judgment  has  been  satisfied,  and 
the  plaintiff  is  out  of  the  country,  so  that  the 
usual  warrant  to  enter  up  satisfaction  on  the  roll 
cannot  be  obtained,  the  defendant  must  clearly 
prove  that  judgment  is  satisfied  before  satisfaction 
can  be  entered.    De  BaUot  v.  WiUmott,  15. 

30.  Where  a  new  trial  from  the  Sheriff*s  Court 
has  been  granted  at  the  instance  of  the  plaintiff, 
who  afterwmrds  neglects  to  re- try  the  cause,  the 
defendant  must  take  down  the  record  by  pro- 
viso.   Corone  v.  Garment,  74. 

31.  An  application  to  set  aside  a  judgment 
and  execution  for  irregularity,  will  not  be  granted, 
with  a  stay  of  proceedings,  unless  notice  of  the 
application  has  been  given  to  plaintiff.  Balfe  v. 
Brown,  27. 

32.  When  a  judgment  is  set  aside  for  irregu- 
larity on  summons,  before  a  judge  at  chambers, 
and  no  order  is  made  as  to  costs,  the  Court  re- 
fused to  order  the  payment  of  the  costs  of  setting 
aside  the  judgment,  but  discharged  a  rule  ol^ 
tained  for  that  purpose  with  costo.  Vav^  v. 
Brown,  22. 

33.  In  the  case  of  a  prisoner,  and  under  spe- 
cial circumstances,  the  Court  ordered  the  protho- 
notary,  in  computing  principal  and  interest  on  a 
promissory  note,  to  inquire  into  the  consideration 
for  which  the  note  was  given,  and  to  decide  on 
the  facts  as  a  jury  would  do,  Fife  v.  Bruyere, 
317. 

34.  The  notice  of  disputing  the  petitioning 
creditor's  debt,  the  trading,  or  the  act  of  bank- 
ruptcy, as  required  in  certain  cases  by  sec.  90  of 
the  Bankrupt  Act,  6  G.  4,  c.  16,  must  be  given, 
although,  under  the  new  rules  of  pleading,  the 
denial  of  the  bankruptcy  may  i^pear  upon  the 
record.     Moon  v.  Raphael,  289. 

35.  A  trial  will  be  put  off  at  the  instance  of 
defendant  from  Eastter^  after  Michaelmat  Term, 
to  enable  him  to  obtain  the  evidence  of  a  mate- 
rial witness.     Grierwn  v.  Aird,  76. 

36.  Where  an  action  is  brought  for  a  snm 
above  20/,  and  the  plaintiff  subsequently  re- 
duces his  daim  to  a  sum  less  than  20/.,  a  ju^^ 
has  no  power  to  send  the  issue  for  trial  to  we  f 


Sherifik'  Court,  under  stat  8  &  4  W.  4,  c  42, 
s.  27.     Trotter  v.  Bau,  23. 

37.  If  a  rule  is  obtained  against  an  attomey, 
it  must  apnear  upon  the  affidavit  that  he  is  an  at- 
torney of  the  court.     Exparte  Lord,  195. 

38.  The  Rules  of  Hil.  T.,  4  W.  4,  apply  only 
to  actions  over  which  the  courts  of  common  law 
have  a  concurrent  jurisdiction,  and  thereforo 
they  do  not  extend  to  real  actions.  MUkr  v. 
Miller,  31. 

39.  An  attorney's  clerk  corrected  the  date  of 
the  jurat  of  an  affidavit  after  it  had  been  sworn, 
and  the  Court  set  aside  the  proceedings  to  which 
it  referred.     Finnerty  v.  Smith,  158. 

40.  The  word  <<  peremptory*'  was  put  upon  a 
summons  to  attend  at  chambers,  without  the  au- 
thority of  the  judge,  and  the  Court  infficted  the 
payment  of  costs  upon  the  attorney.    Id, 

PRINCIPAL  AND  AGENT. 
See  Partnsr,  2.    Stoppage  in  Teansitu. 

PROBATE.^See  Ecclesiastical  Law.  1,  2. 

PROMISSORY  NOTE.  — See  Bills  op 

EXCHAHOI. 

REAL  ACTION.—See  Pbactici, 
4.  6,  7.  13.  18.  24.  38. 

RENT.-^ee  Distress,  1,  2.— Pleadimo,  17. 
85. 


REPLEVIN. 

See  Costs,  2.  6. 

1.  In  an  action  a^^inst  the  sheriff  for  taking 
insufficient  pledges,  in  replevin,  he  is  liable  to  the 
amount  of  the  penalty  in  the  bond,  viz.,  double 
the  value  of  the  goods  distrained.  Paul  v.  Good-' 
luck,  370. 

RULES  OF  COURT, 
Upon  which  iecidowt  are  reported. 
Hil.  T.  3  G.  2.    (Fleet  Prison.) 
ExparU  Angle,  366. 

Trin.T.  IW.4     (Baa.) 
Boyd^i  BaU,  93. 

HiLT.2W.4. 


Boy^t  Bail,  93. 
Bamet  ▼.  Jackson^  59. 
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HiL  T.  2  W.  4.  {continued,) 

BowdUch  V.  52011^,  224. 
Bragden  v.  Marriott,  383. 
L9rd  Paget  v.  Siockley,  317. 
DaubtiZ  V.  Rickman,  75. 
George  v.  Flston,  63. 
Gnm^  V.  Gi^»,  56. 
TFa/«wi  V.  Maskall^  73.  . 
S^^Tpe  V.  JohmUMy  298. 

Hfl.  T.  4  W.  4.    (Practice.) 

Leuckart  v.  Cooper,  16. 
MiUery.MiUer,ZU 
Smith  y.  jBM,  96. 


(Pleading.) 


Bamett  v.  Gbttop,  94.     Assumpsit) 
DuAces  V,  Gogtlkig,  120.     (Case.) 
Hea/A  v.  MUward,  198.    (Trespass.) 
Jones  V.  Brotim,  33.    (Trespass.) 
PoMtengerv,  Brookes,  123.  (Assumpsit.) 
Po^/j  V.  Sparrow^l35.     (Assumpsit.) 
Shirley  ▼.  Jacobt,  214.     (  A-ssampsit ) 
(fAWbtfc  V.  Bamett,  395.  (Assumpsit) 

SET-OFF.— See  Pleadiko,  6. 10. 

BAliKBOPTy   1. 

SHERIFF. 

See  Evidence,  13.     Execotioh,  2.    Ihter- 

PLEADEB,  2. 4. 7,  8.   Replevin. 

A  sheriff's  officer  is  fiable  to  the  penalty  for 
taking  a  greater  sum  on  an  arrest  than  is  by  law 
allowed,  (see  32  G.  2,  c.  28,)  when  he  receives 
more  than  the  caption  fee  allowed  on  taxation  of 
costs  between  party  and  party.  Imie»  v.  Levy, 
195. 

SLANDER. 

See  PLEAniNG,  11, 12,  13-    Evidence,  7. 

1.  The  plaintiff  brought  an  action  for  slander, 
and  the  words  spoken  were,  "  Who  stole  the  pa- 
rish bell-ropes? '  Innuendo,  that  the  plaintiff, 
whilst  churchwarden,  had  stolen  the  parish  bell* 
ropes: — Held,  that  the  churchwarden  had  the 
possession  of  the  bell-ropes  belon^ng  to  the 
church,  and  that  he  could  not  be  guilty  of  steal- 
ing them,  and  therefore  no  action  would  lie  for 
the  wor<^  spoken,  as  they  did  not  impute  an  in- 
dictable offence.    Jaduon  v.  Adams,  339. 

2.  The  words  so  laid  in  the  declaration,  were 
held  not  to  be  proved  by  evidence  of  a  conversa- 
tion in  which  tne  defendant  charged  the  plaintiff 
with  fraudulently  selling  the  ropes  for  a  smaUer 
sum  than  he  had  given  for  them.    Id. 

STAMP. 

See  Bills  of  Exchamoe,  1.    Legacy,  1,  2. 

The  following  agreement  held  to  be  relating  to 
the  sale  of  ''  gocMs,   wares,  or  merchandize," 


within  the  exception  in  the  Stamp  Act,  55  G.  3, 
c.  184,  and  therefore  admissible  without  a  stainp 
to  show  a  partnership  between  A.  and  fi.  *'  Me- 
morandum of  agreement  between  A.  and  fiu, 
which  is,  the  horse  to  be  34/.,  B.  to  have  half  « 
17/,  and  to  pay  half  of  the  horse's  expensetn 
being  with  C.  At  the  same  time  agreed  for  the 
horse  to  go  to  'Newcastle,  to  be  entered  for  the 
handicap  and  silver  cup."  Marson  v.  Shorty  260. 


STATUTE,  CONSTRUCTION  OF.— See 

Action,  2,  3.    Ireland. 


STATUTES, 

Upon  which  decisions  are  repotted, 
13  Edw.  1,  c.  37.    (BaiUffs.) 

Begbie  v.  He^ne,  266. 

32  H.  8,  c  34.    (Covenant) 

Whitton  V.  Peacock,  376. 

21  Jac.  1,  c.  16.    (Limitations.) 

Lirdey  v.  Bonsor,  305. 
Moore  v.  Strong,  28. 


C  19,     (Bankrupt) 

Leislev.  Gutftrie,B3. 
29  Car.  2,  c.  3.    (Frauds.) 

Hawes  v.  Armstrong,  179. 

2  Geo.  2,  c  23.     (Attorney.) 

Exparte  Swift,  175. 
Matthews  yr,  S'juift,  175. 
Exparte  Bowles,  143. 

4  Geo.  2,  c.  28.    (Landlord  and  Tenant) 

Doe  d.  Pvgh  v.  Roe,  6. 
Wilkinson  v.  Hull,  170. 

1 1  Geo.  2,  c.  19.    (Landlord  and  Tenant) 

Rund  V.  Vaughan,  173. 

14  Geo.  2,  c.  17.     (Nonsuit) 

Corane  v.  Garment,  74. 
Cooper  V.  Holloway,  76. 
Mason  v.  Sadler,  358. 
Whalley  v.  Fallowes,  77. 

32  G.  2,  c.  28.    (Insolvent     Arrest.) 

The  d.  Millntm  v.  Edgar,  AZU 
InnesY,  Levy,  195. 
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STATUTES— {«wi/MWierf.) 

3a  G.  3,x.  52.    (Legacy  Duty.) 
Foiter  V.  Ley,  326. 

43  Q.ZyC.46;      (Arrest.     Costs.) 
Bradley  v.  Milna,  118. 

48  G.  3,  c.  xi;    (Bristol  Dock  Act.) 
Batierthy  Y.  Kirk,  A51. 

53  Geo.  3,  C.141.     (Annuity.) 

Flight  V.  Lord  Lake,  190. 
Gitlaw  V.  Lillie,  161. 

55  G.  3,  c.  184.    (Stamp.; 

Morton  v.  Short,  260. 
57  G.  3,  c  :)7.    (Crovn  Landa.) 

Doe  d  Watt  v.  Morris.  215. 
59G.  3.&12,    (Oveneers.) 

ConfKi/  V.  Otrtii,  342. 
9  6.  4^  &  16.    (Bankrupt) 

Abbot  y.  Btir6<i^e,  448. 
Atkimon  v.  Brindle,  336. 
G»6ion  y.  Be//.  136. 
TAofi^Mon  V.  Thompton  225. 
Jloon  V.  Rafael,  289. 

6  G.  4,  c.  87.      (Consul.) 

Trustees  of  Barber,  318. 

7  G.  4,  c.  57.    (Insolvent.) 

Doe  d.  Brenon  v.  Glenfield,  78. 
Kelcey  v.  Minter,  177. 

7&8G.4,  c.  71.    (Arrest.) 

Bfl//  y.  5/fl/f(in/,  316. 
Green  v.  Glasebrook,  27. 

9  Geo.  4,  c.  14.  (Limitations.) 

Linley  y.  Boiuor,  305. 

10  Geo.  4,  c.  44.     (Police.) 

Humphrey  v.  Woodhouse,  64. 

11  G.  4,  &  1  W.  4,  c.  68.    (Carriers.) 

Boyce  y.  CAtpman,  338. 

1  W.  4,  c.  22.    (Interrogatories'  Act) 

Bourdieu  y.  Rotoe,  93. 
Brydges  y.  Fm^,  36. 


1  &  2  W.  4,  c.  58.    (Interpleader.) 

Arayne  v.  Lloyd^  166. 
Co//«v.  lec,  204. 
Dcf66s  V.  Humphrey  f  4. 
Gladstone  y.  White,  3S6. 
•  Jfr/i%  V.  Disney,  189. 
Lambirth  v.  Barrington,  205. 
Oftmi  V.  Sheldon;  92. 
Tfei/y.iio<AerAam,461. 

2  W.  4,  c.  39.    (Uniformity  of  Process.) 

i4n2m  V.  Garry,  197. 
Gronf  V.  Gi66s,  56. 
Hooken  v.  Tfxifo,  315. 
Hocker  y.  7  WueTu/.  204. 
&ioe//  V.  Brou^n,  317. 

3  &  4  W.  4,  c.  27.     (Real  Property  Limitation.) 

Foot,  dem.,  y.  Sheriff,  ten,,  412. 

James  v.  Salter,  405. 

Le^A,  (ibn.,  v.  Lei^gA,  len.,  411. 


-y  c  42.     (Law  Amendment  Act.) 

Humphrey  v.  Woodhouse,  64. 
£Ng^  y.  Twysden,  393. 
Sft/<97e  y.  Johtuton,  298. 
Southgate  y.  Crowley,  1 . 
Tro/Zer  y.  B«tf*,  23. 

-,  c.  74.    (Fine  and  Recoyery  Act) 

In  re  Anderson,  418. 
Gri^A'i  Fine,  161. 


STOPPAGE  IN  TRANSITU. 

A.y  residing  in  Guernsey,  employed  the  defen- 
dant as  his  agent  at  Southampton,  to  ship  all 
goods  which  arrived  there  directed  to  A.  The 
defendant  paid  the  carriage  and  the  wharfage 
dues,  and  selected  the  ship  by  which  he  for- 
warded the  goods : — Held,  that  the  transit  of  the 
goods  was  not  ended  at  Southampton,  and  that 
the  vendor  might  stop  them  after  they  had  been 
put  on  board  a  vessel  for  Guernsey,  Nicholls  v 
Le  Feuvre,  255. 

TENANTS  IN  COMMON.— See  Pleading,  17. 
TITHES. 

The  owner  in  fee  of  lands,  who  had  purchased 
t)ie  tithes  issuing  thereout,  of  the  lay  impropria- 
tor, by  deed  conveyed  the  lands  in  fee,  "  together 
widi  all  ways,  easements,  profits,  emoluments, 
hereditaments,  and  appurtenances,  whatsoever,  to 
the  same  premises  belonging  or  appertaining, 
and  all  the  estate,  right,  title,  interest,  fireehold, 
inheritance,  possibility,  proner^,  daim,  and  de- 
mand, of  him  the  said  W.  U.,  (the  grantor,) 
therein  or  thereto:*' — Held,  that  tithes  did  not 
pass  by  this  conveyance.  Chapman  r,  Gatcombe, 
401. 
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TRESPASS.— See  Pleading,  I.  7.  28. 


TROVER. 

See   Bankrupt,   3.      Evidence.-  8.      Inter- 
pleader, 1.   Pleading,  29. 

1.  After  the  deadi  of  an  ins6lyent,  certain 
wine  warrants,  which  had  not  heen  delivered  to 
his  assignee,  were  demanded  of  his  widow  and 
administratrix,  who  said  that  they  were  in  the 
possession  of  her  attorney : — Held,  not  sufficient 
evidence  of  a  conversion  to  sustain  trover  to  re- 
cover the  warrants.     Canoi  v.  Hughes,  410. 

2.  Where  a  servant  received  a  bill  of  ex" 
change  from  A.,  making  a  promise  that  his 
master  should  discount  it,  which  he  then  deli- 
vered to  his  master,  who  kept  the  bill  as  a  secu- 
rity for  money  due  from  A.,  and  refused  to 
discount  it: — Held,  that  the  servant  was  liable 
to  an  action  of  trover  for  the  recovery  of  the  bill. 
Cranch  v.  White,  61. 


TRUSTEES. 
See  Devise,  4,  8. 

1.  A  testator  devised  his  freehold  estates  to 
trustees  upon  trust,  as  to  three  undivided  fourth 
parts,  **  to  pay  to  or  permit  and  suffer"  his  wife 
and  daughters  to  receive  '*  the  clear  yearly  rents 
and  profits,"  and  as  to  the  other  undivided  fourth 
part,  "  to  pay  to  or  permit  and  suffer"  his  son  to 
receive  "  the  cUar  yearly  rents  and  profits."  He 
further  directed  that  the  shares  of  his  wife  and 
daughters  should  be  for  their  sole  and  separate 
use ;  and  that  the  trustees  should  let  the  estates 
upon  certain  conditions,  and  out  of  the  rents 
should  pay  all  taxes,  and  for  repairs: — Held, 
that  the  legal  estate  in  the  whole  of  the  premises 
vested  in  the  trustees.     White  v.  Parker,  112. 

2.  The  above  devise  was  to  two  trustees, 
"  their  heirs  and  assigns,"  and  the  testator  di- 
rected that,  upon  the  death,  incapacity,  or  refusal, 
to  act  of  any  trustee  or  trustees,  a  new  trustee  or 
trustees  should  be  appointed.  One  of  the  trus- 
tees died,  and  the  survivor,  by  deed  of  lease  and 
release  and  appointment,  to  which  all  the  cestui 
que  trusts  were  parties,  renounced  the  trust,  and 
conveyed  the  premises  to  one  new  trustee,  who 
acted  in  the  execution  of  the  trusts : — Held,  that 
notwithstanding  the  intention  of  the  testator  that 
two  trustees  should  always  be  in  existence,  and 
notwithstanding  the  power  of  appointing  new 
trustees  was  not  strictly  pursued,  the  legal  estate 
in  the  premises  vested  in  the  trustee  so  appointed, 
and  that  he  was  therefore  liable  to  be  sued  in 
covenant  as  assi^ee  of  the  reversion  in  certain 
premises  belonging  to  the  testator.     Id. 


VARIANCE. 

See  Slander,  1,  2. 

1.  It  was  enacted,  by  a  statute  made  for  the 
purpose  of  enabling    a    company  to     bnild    a 
market,  that  it  should  be  lawful  for  the  company 
to  build  on  part  of  a  certain  thoroughfare,  pro- 
vided another  avenue  was  made  on  an  adjacent 
spot ;  the  company,  for  the  purpose  of  carrying 
on  their  building,  put  up  a  barrier,  which  stopped 
the  thoroughfare,  and  continued  it  for  an  un- 
reasoriable  time: — Hdd,  in  an   action  for  so 
stopping  the  thoroughfare,  that  the  plaintiirDeed 
not  complain  that  the  company  had  stopped  the 
old  way  and  neglected  to  open  the  new  one,  but 
that  it  was  sufficient  to  state  in  the  declaration, 
that  the  old  way  was  stopped  for  an  unreasooabb 
time.     Gaselee,  J.,  dissentiente.     Wilkes  v.  Ifiia- 
gerford  Market  Co.,  281. 

2.  The  plaintiff  claimed  a  right  to  use  a  navi- 
gation, in  respect  of  his  occupation  of  a  dose 
abutting  on  the  stream.  It  appeared  that  this 
close  had  formed  a  part  of  the  King*s  Head  inn, 
until  five  years  before  the  action  wss  brought^ 
when  it  was  detached,  and  all  the  acts  of  the 
user  of  the  navigation  which  were  moved,  were 
exercised  by  the  occupiers  of  the  Kings  Head 
inn,  before  the  property  was  divided: — HeU, 
that  there  was  no  evidence  to  support  the  plain- 
tiff's right  to  a  verdict,  as  on  such  evidence  a 
grant  could  only  be  presumed  to  the  occupiers 
of  the  inn.     Bower  v.  HUl,  334. 

3.  Defendant  pleaded  to  an  action  brought  on 
a  promissory  note,  that  a  certain  agreement  was 
made  between  him  and  one  A.  for  the  settlement 
of  gambling  debts,  and  that  the  note  was  given 
for  securing  the  payment  of  such  balance,  and 
was  consequentlv  void  under  the  statute.  The 
proof  was  that  the  note  was  substituted  for  a 
bill  of  exchange,  which  was  originaUy  given  to 
secure  the  balance  of  the  gambling  debts:— 
Held,  that  the  plea  was  not  supported  by  the 
evidence,  and  that  the  substituted  as  well  as  the 
original  agreement,  should  have  been  stated  in 
the  plea.     BouUon  v.  Coghlan,  145. 

4.  The  plaintiff  alleged  that  he  had  been  ap- 
pointed, and  was  assistant  overseer  of  the  parish 
of  W.,  and  that  the  defendant  published  a  libel 
concerning  him  as  such  assistant  overseer ;  the 
defendant  pleaded  that  the  plaintiff  had  not  been 
appointed,  and  was  not  such  assistant  overseer : 
— Held,  that  proof  of  the  appointment  of  the 
plaintiff  by  two  justices,  and  of  his  having 
acted  in  the  office,  was  sufficient  evidence  to 
support  the  allegation  in  the  declaration,  and 
that  the  plaintiff  need  not  nrove  his  previous 
nomination  and  election  by  the  parishioners,  as 
required  by  59  G.  3,  c.  1 2,  s.  7.  Camell  v.  Curtis, 
342. 
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Quefe,  Whether  the  d^endant  could  have 
raised  an  ittue  on  the  validity  of  tlw  plaintiff's 
nomination  and  election.     CanneU  v.  Curtis^  342. 

5.  An  averment  that  the  plaintiff  had  passed 
bis  accounts  as  assistaftit  overseer,  and  tnat  he 
had  verified  them  on  oath,  was  held  to  he  sup- 
ported by  evidence  that  he  had  kept  the  accounts 
of  the  parish  and  verified  them  on  oath}  the 
accounts  being  headed  **  overseers'  accounts." 
— GaseUey  J ,  dissenliente.  Vide  59  G.  3,  c.  12. 
s.  7.     Id. 

6.  In  debt  for  rent  on  a  lease,  by  lessor  against 
the  assignee  of  the  lessee,  the  declaration  stated 
that  all  the  estate,  &c.  of  the  lessee  came  to  and 
vested  in  the  defendant,  which  allegation  the  de- 
fendant traversed,  and  the  plaintins  joined  issue. 
It  was  in  evidence  that  defendant  was  assignee 
of  only  apart  of  the  demised  premises: — Held, 
that  there  was  a  fatal  variance,  and  that  the 
issue  must  be  found  for  the  defendant  Curtis 
V.  ^itty,  153. 

7.  In  a  declaration  in  trespass  on  the  case, 
the  plaintiff  stated  by  way  of  inducement,  that 
the  defendant  before  the  committing  of  the 
grievance  thereinafter  mentioned,  was  possessed 
of  a  close  used  as  a  private  road,  and  then  the 
injury  was  stated  to  have  been  sustained  by  the 
defendant  digging  a  sewer  in  the  said  close 
used  as  a  private  road,  and  thereby  withdrawing 
the  water  from  a  pond  on  the  plaintiff's  close. 
It  was  in  evidence  that  at  the  time  of  digging 
the  sewer  the  defendant's  close  was  not  used  as  a 
private  road : — Held,  that  under  the  plea  of  not 
piilty,  the  defendant  admitted  all  matters  of 
inducement: — and  ienible,  that  the  aUegation  of 
the  uses  of  defendant's  close  was  surplusage. 
Duket  v.  GostUngf  120. 

8.  The  wrongful  act  complained  of  was  the 
digginf  and  eoniimdng  the  sewer,  and  thereby 
diverting  the  water  firom  the  pond*  The  evi- 
dence was,  that  the  water  was  not  diverted  by 
digginff  the  sewer,  but  previously,  for  the  pur* 
pose  of  making  the  sewer,  and  it  appeared  that 
since  the  sewer  had  been  made,  the  water  in  the 
pond  could  not  rise  to  its  former  height: — Held, 
that  there  was  no  variance  between  the  declara* 
tion  and  the  proof,  so  far  as  it  related  to  the 
continuing  of  the  sewer.    Id. 


VENDOR  AND  VENDEE. 
See  Contract. 

1.  In  an  action  for  damages  brought  by 
vendee  against  vendor,  for  not  making  a  good 
ritle  to  an  estate : — Held,  that  he  is  not  entitled 
to  recover  for  expenses  incurred  in  negociating 
ihe  purchase,  or  for  having  the  estate  surveyed. 
Hodget  V.  Earl  of  Utchfieid,  40. 

2.  That  her  is  entitled  to  recover  charges  in- 
curred in  investigating  the  tide,  including  the 
searching  for  judgments,  but  not  tbe  costs  of 
drawing  and  ingrossing  a  conveyance  of  the 
estate,  the  same  having  been  prematurely  pre- 
pared.    U,  . 

3.  That  the  vendor  having  filed  a  bill  in  equity, 
against  the  vendee,  for  a  specific  performance 
of  the  contract,  which  was  dismissed  with  costs, 
which  wern  accordingly  taxed  and  paid  to  the 
vendee  by  the  vendor: — Held,  that  in  the  action 
for  damages,  the  vendee  could  not  recover  his 
extra  costs,  beyond  the  taxed  costs,  which  were 
incurred  by  him  in  defending  the  suit  in  equity. 
Id, 

4.  That  the  vendee  could  not  recover  costs 
incurred  by  him  in  investigating  the  title  to  the 
estate,  after  the  filing  the  bill  in  equity.     Id. 

5  That  the  vendee  is  entitled  to  be  paid  at 
the  rate  of  ^i;e  per  cent,  for  interest  on  his  de- 
posit-money, although  the  Court  of  Chancery 
bad  ordered  payment  at  the  rate  of  four  per 
cent.    Id.  ^        /- 

WAGER.— See  Pleading,  22. 

WARRANT  OF  ATTORNEY. 
See  ExEcvTiov,  1.    Insolvent,  6. 

WASTES.—See  Ejectment,   7.     Evidence, 
3,  4. 

WAY.— See  Action,  3,4. 

WILL.— See  Devise. 

WITNESS.— Sec  Attachment,  2.  Evidence, 
9,10. 


END  OF   THE  FIRST   VOLUME. 


Preparing  for  Immediate  Publication. 


New  commentaries  on  the  LAWS  of  ENGLAND.     By  HENRY  JOHN 
STEPHEN,  Esq.,  Serjeant  at  Law. 

*^*     This  work  will  iticorporate  such  portions  of  the  text  of  Blackstone  as  are  not 
affected  by  the  alterations  in  the  law  since  that  author  wrote. 
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